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THE  COST  AND  AVAILABILITY  OF  LIABILITY 
INSURANCE  FOR  SMALL  BUSINESS 


THURSDAY,  FEBRUARY  20,  1986 

U.S.  Senate, 
Committee  on  Small  Business, 

Washington,  DC. 

The  committee  met,  pursuant  to  recess,  at  9:40  a.m.,  in  room 
428A,  Russell  Senate  Office  Building,  Hon.  Lowell  Weicker,  Jr. 
(chairman  of  the  committee)  presiding. 

STATEMENT  OF  HON.  LOWELL  WEICKEli,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  CONNECTICUT,  AND  CHAIRMAN,  SENATE  PMALL 
BUSINESS  COMMITTEE 

fhe  Chairman.  Good  morning. 

Today  the  committee  continues  its  examination  of  the  impact  of 
the  current  liability  insurance  crisis  on  small  business.  The  ability 
of  small  firms  to  obtain  affordable  liability  insurance,  and  in  many 
cases  to  secure  coverage  at  any  price,  is  threatening  this  Nation's 
small  business  sector.  Faced  with  premium  rate  hikes  as  hi?h  as 
1,000  percent,  many  small  businesses  are  forced  to  either  go"  bare 
or  simply  shut  their  doors. 

The  committee's  mailbox  is  crammed  with  letters  detailing 
horror  stories  of  forced  closings  or  business  cutbacks  resulting  in 
the  loss  of  products  and  services  vital  to  our  economy.  Firms  like 
OEM  Controls  of  Shelton,  CT,  and  Jackson  Child  Care  Program  of 
New  Haven  well  illustrate  the  hardships  facing  small  firms  due  to 
the  insurance  crunch. 

The  rest  of  my  statement  will  be  included  in  the  record. 

[The  prepared  statement  of  Senator  Weicker  follows:] 

(259) 
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OPENING  STATEMENT  OF  SENATOR  LOWELL  UEICKER,  JR. 
ON 

LIABILITY  INSURANCE  HEARING 
FEBRUARY  20,  1986 

TODAY,  THE  COMMITTEE  CONTINUES  ITS  EXAMINATION  OF  THE  IMPACT 
OF  THE  CURRENT  LIABILITY  INSURANCE  CRISIS  ON  SMALL  BUSINESS. 

THE  ABILIiY  OF  SMALL  FIRMS  TO  OBTAIN  AFFORDABLE  LIABILITY 
INSURANCE,  AND  IN  MANY  CASES  TO  SECURE  COVERAGE  AT  ANY  PRICE,  IS 
THREATENING  THIS  NATION'S  SMALL  BUSINESS  SECTOR.    FACED  WITH 
PREMIUM  RATE  HIKES  AS  HIGH  AS  ONE  THOUSAND  PERCENT,  MANY  SMALL 
BUSINESSES  ARE  FORCED  TO  EITHER  GO  "BARE",  OR  SIMPLY  SHUT  THEIR 
EQORS. 

THE  COMMITTEE'S  MAILBOX  IS  CRAMMED  WITH  LETTERS  DETAILINb 
HORROR  STORIES  OF  FORCED  CLOSINGS  OR  BUSINESS  CUTBACKS  RESULTING 
IN  THF  LOSS  OF  PRODUCTS  AND  SERVICES  VITAL  TO  OUR  ECONOMY. 
FIRMS  LIKE  OEM  CONTROLS,  INC.  OF  SHELTON,  CONNECTICUT  AND  JACKSON 
CHILD  CARE  PROGRAM  OF  NEW  HAVEN  WELL  ILLUSTRATE  THE  HARDSHIPS 
FACING  SMALL  FIRMS  DUE  TO  THE  INSURANCE  CRUNCH. 


AT  PRESZNT,  MANY  CONGRESSIONAL  COMMITTEES  ARE  HOLDING  HEAR- 
INGS ON  THIS  INSURANCE  CRISIS.    OVER  THE  NEXT  TWO  DAYS,  THIS 
COMMITTEE  WILL  RECEIVE  TESTIMONY  FROM  REPRESENTATIVES  OF  THE 
INSURANCE  INDUSTRY,  TRIAL  LAWYERS,  AND  STATE  REGULATORS  AND 
LEGISLATORS,  ABOUT  THE  CAUSES  AND  POSSIBLE  SOLUTIONS  TO  THE  CUR- 
RENT SITUATION  AND  WHETHER  ANY  FEDERAL  ACTION  IS  APPROPRIATE  OR 
NECESSARY. 
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I  AM  PLEASED  THAT  SENATOR  KASTEN  HAS  AGREED  TO  CHAIR  TODAY'S 
HEARING.    SENATOR  KASTEN  HAS  BEEN  THE  LEADER  IN  LEGISLATIVE 
EFFORTS  TO  ESTABLISH  A  FEDERAL  UNIFORM  PRODUCT  LIABILITY  STANDARD. 
WHILE  THE  FOCUS  OF  TODAY'S  HEARING  IS  BROADER  THAN  THE  SPECIFIC 
PROBLEMS  OF  PRODUCT  LIABILITY  MANY  OF  TODAY'S  WITNESSES  WILL 
ADDRESS  THE  NEED  FOR  CONGRESS  TO  MOVE  IN  THIS  AREA.    I  LOOK  FOR- 
WARD TO  WORKING  WITH  SENATOR  KASTEN  AND  OTHER  MEMBER    JF  THIS 
COMMITTEE,  AS  WE  STRUGGLE  TO  DEAL  WITH  THIS  SERIOUS  PROBLEM. 
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The  Chairman.  I'm  going  to  turn  the  gavel  over  to  someone  who 
has  been  in  the  forefront  of  trying  to  resolve  the  problems  facing 
the  '  *dustry,  Senator  Kasten  of  Wisconsin. 

This  is  an  issue  which  Senator  Kasten  spotlighted  long  before  it 
became  of  the  intensity  that  it  is  today.  Indeed,  it  seems  to  me  that 
a  good  legislator  is  one  who  anticipates  crisis,  doesn't  react  to  it, 
and  that  is  exactly  the  situation  that  Senator  Kasten  enjoys  vis-a- 
ds the  liability  problems  that  confront  the  Nation  today. 

The  gavel  will  now  be  turned  over  to  Senator  Kasten  for  his 
statement  and  the  statements  of  my  good  friend,  the  ranking 
member,  Senator  Bumpers,  and  others,  and  then  we  will  hear  from 
our  first  witness. 

STATEMENT  OF  HON.  ROBERT  W.  KASTEN,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  WISCONSIN 

Senator  Kasten  [acting  chairman].  Thank  you,  and  thank  you 
for  your  comments. 

Today  this  committee  continues  an  examination  of  one  of  the 
most  critical  problems  the  country  faces  today— the  increasing 
scarcity  and  rising  cost  of  liability  insurance.  This  is  a  matter  of 
great  concern  to  this  committee,  which  has  received  an  alarming 
number  of  reports,  as  the  chairman  referred  to  some  of  the  mail, 
about  businesses  that  are  having  difficulties  in  obtaining  liability 
insurance  or,  in  fact,  are  unable  to  get  liability  insurance. 

Affordable  and  readily  available  insurance  is  essential  to  small 
businesses  and  the  operation  of  our  economy.  Without  it,  consum- 
ers must  pay  higher  prices  for  needed  goods  and  services;  compa- 
nies are  forced  out  of  business  and  jobs  are  lost;  and  product  inno- 
vation and  technological  development  is  discouraged. 

Every  time  I  go  back  to  Wisconsin  I  hear  story  after  story  of  sky- 
rocketing insurance  rates  and  of  solid  companies  that  must  "go 
bare"  because  they  can  no  longer  obtain  liability  cover.  The  story 
is  usually  the  same  or  basically  the  same.  A  well-established  com- 
pany that  has  not  had  a  major  judgment  against  it  suddenly  finds 
itself  faced  with  a  premium  increase  that  is  so  high  that  the  firm 
must  go  bare,  discontinue  operations,  or  transfer  operations  outside 
the  United  States. 

Because  of  the  urgency  of  this  problem  and  its  impact  on  all 
Americans,  Members  of  Congress  are  now  seeking  solutions  to  the 
insurance  crisis.  We've  got  hearings  goh%  ^n  at  this  time  in  the 
Commerce  Committee.  Senator  Danforth  chaired  a  set  of  hearings 
yesterday.  I'll  be  chairing  a  set  of  hearings  next  week.  We've  got 
hearings  going  on  in  the  Small  Business  Committee.  What  we  have 
really  is  an  explosion  taking  place  on  the  part  of  the  public  of 
great  concern,  and  the  Congress,  I  believe,  is  going  to  act,  and 
we're  going  to  act  in  a  positive  manner. 

We  approach  the  problem  with  different  views  as  to  its  causes 
but  with  a  common  objective.  There  are  those  like  myself  who 
regard  the  tort  system  as  the  primary  cause  of  the  problem,  be- 
cause of  its  costs  and  unpredictability,  while  others  focus  more  on 
insurance  industry  practices  and  performance.  To  be  sure,  the  im- 
mediate cause  of  the  shortages  and  price  hikes  that  plague  liability 
insurance  buyers  today  is  the  exceptionally  severe  cyclical  down- 
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turn  in  the  insurance  market.  Moreover,  this  market  cycle  may 
have  been  affected  by  faulty  underwriting  and  pricing  decisions  by 
some  insurance,  but  the  problem  of  the  availability  and  cost  of  li- 
ability insurance  must  be  addressed  with  tort  reform. 

It's  my  view  that  one  of  the  most  important  actions  we  can  take 
to  provide  long-term  relief  for  those  unable  to  obtain  liability  insur- 
ance is  to  implement  tort  reform,  particularly  product  liability 
reform.  I've  been  working  toward  that  goal  for  a  number  of  years, 
as  the  chairman  indicated. 

In  addition,  I,  along  with  Senator  Danforth  and  other  members 
of  the  Senate  Commerce  Committee,  are  preparing  legislation 
which  we  believe  can  provide  some  immediate  relief  to  those  affect- 
ed by  the  current  crisis  in  liability  insurance. 

Our  proposal  would  amend  the  Product  Liability  Risk  Retention 
Act  of  1981  to  make  it  easier  for  other  enterprises  to  perform  col- 
lective purchasing  groups  and  interstate  risk  retention  groups  for 
general  liability  coverage  without  imposing  on  them  the  conflicting 
requirements  in  e^ch  State  in  which  they  operate. 

This  proposal  is  not  intended  as  a  cure-all  for  the  liability  insur- 
ance problem.  It  would  only  facilitate  the  ability  of  others  seeking 
general  liability  coverage  to  obtain  favorable  rates  or  to  self-insure 
as  part  of  a  risk  retention  group.  It  does  so  only  by  preempting 
State  laws  that  prevent  the  group  purchase  of  such  insurance  and 
other  State  insurfjice  laws  to  the  extent  necessary  to  permit  the 
interstate  operation  of  risk  retention  groups. 

Of  course,  I  recognize  that  small  businesses  are  less  able  to  pro- 
tect themselves  by  self-insuring  or  contributing  to  a  group  insur- 
ance pool,  because  they've  got  less  working  capital  than  large  firms 
and  are  less  able  to  set  aside  reserves  to  cover  claims  or  to  contrib- 
ute to  a  group  insurance  pool.  But  it  is  my  hope  that  expanded  use 
of  the  Risk  Retention  Act  will  aid  those  enterprises  with  sufficient 
capital  And  it  is  also  my  hope  that  with  product  liability  reform 
we  will  be  able  to  address  the  insurance  problem  on  a  broader 
scale. 

Small  business  and  our  entire  society  depends  upon  insurance. 
This  morning  we  will  hear  more  about  the  impact  of  the  current 
insurance  crisis  on  small  business  and  hopefully  we  will  gain  great- 
er insight  into  the  problem. 

We  have  today  a  distinguished  group  of  witnesses  Before  we 
begin  with  our  lead  witness,  the  Administrator  of  the  Small  Busi- 
ness Administration,  I  would  like  to  ask  if  the  Senator  from  Arkan- 
sas has  any  opening  comments  as  ranking  member  of  the  commit- 
tee. 

STATEMENT  OF  HON.  DALE  BUMPERS,  A  U.S.  SENATOR  *  ROM 
THE  STATE  OF  ARKANSAS 

Senator  Bumpers.  Mr.  Chairman,  thank  you  very  much. 

I  want  to  begin  by  thanking  Chairman  Weaker  for  calling  the 
hearings  and  the  Senator  from  Wisconsin  and  the  Senator  from 
South  Dakota  for  their  invaluable  assistance.  Their  attempts  to 
find  a  solution  has  led  to  a  great  deal  of  needed  information  about 
the  insurance  industry  and  the  many  causes  of  the  present  crisis. 
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The  present  crisis,  which  has  so  limited  the  availability  of  insur- 
ance coverage  for  all  kinds  of  small  businesses  across  the  country, 
is  absolutely  untenable.  Although  there  are  many  explanations 
given  for  the  current  "hard"  or  seller's"  insurance  market,  there 
is  no  exo  se  for  a  situation  which  has  profitable  and  socially  impor- 
tant businesses  operating  with  no  insurance  at  all,  or  paying  pre- 
miums at  a  level  far  beyond  their  capacity  or,  at  worst,  driving  nec- 
essary service  companies  completely  out  of  business. 

There  is,  of  course,  more  than  one  cause,  but  I  do  believe  it  is  up 
to  the  insurance  industry  to  justify  these  precipitous  increases.  I 
have  received  countless  letters,  as  neve  all  of  my  colleagues,  from 
businesses  in  my  State,  from  manufacturers,  bus  companies,  and 
even  county  sheriffs,  who  complain  that  their  insurance  premiums 
for  this  year  are  anywhere  from  50  to  600  percent  higher  than  last 
year,  or  that  they  don't  think  they  will  be  able  to  insure  at  all. 

I  would  like  to  insert  in  the  record  a  letter  from  Ed  Ligon,  presi- 
dent of  the  Orbit  Valve  Co.  in  Little  Rock.  Orbit  is  a  small,  high- 
tech company  which  produces  precision  valves  used  by  the  oil  in- 
dustry and  for  other  purposes.  They  a^e  an  excellent  corporate  citi- 
'•sn.  Like  many  others,  he  explains  that  hie  company's  insurance 
policy  was  canceled  in  midterm  earlier  this  year,  without  explana- 
tion, and  that  he  only  regained  coverage  upon  the  intervention  of 
the  State  insurance  commissioner. 

His  new  policy  is  six  times  as  c<»stly  as  the  previous  one,  and  the 
coverage  has  been  reduced  by  one-third.  He  also  says  that  the  com- 
pany is  regularly  named  in  personal  injury  lawsuits  even  though 
the  company  has  not  been  found  at  fault  for  any  injury  in  over  10 
years. 

Should  Orbit  Valve,  which  has  been  a  very  successful  Arkansas 
company  for  over  three  generations,  have  to  fall  victim  to  the 
present  crisis?  The  answer  is  clearly  no,  and  we  are  here  today  to 
find  reasons  for  both  problems  facing  the  insurance  industry  and 
small  business,  and,  hopefully,  move  toward  some  viable  solutions 
to  the  problem. 

Incidentally,  I  was  on  an  airplane  Sunday  evening  coming  back 
with  a  small  manufacturer  in  my  home  State  that  employs  35 
people  and  who  has  had  one  lawsuit  filed  against  the  company 
since  it  was  formed  man),  many  years  ago  and  was  found  innocent 
in  that  case,  and  yet  his  premium  went  up  fourfold  and  his  cover- 
age went  down  fourfold.  His  coverage  went  from  6  million  to  1.5 
million  while  his  premium  went  up  400  percent. 

In  attempting  to  clarify  the  causes  for  the  current  crisis,  it  seems 
to  me  that  there  are  three  problems.  First,  some  of  the  problem  ;.s 
attributable  to  the  cyclical  nature  of  the  insurance  business.  The 
price  war  which  has  characterized  the  past  few  years  of  rate  set- 
ting led  to  a  greater  dependence  on  investment  income,  which  is 
called  "cash-flow  underwriting."  Investments  were  then  threatened 
by  falling  interest  rates  and  the  insurance  companies  began  turn- 
ing up  short  on  funds.  This  problem  may  be  the  result  of  lax  over- 
sight by  the  State  insurance  commissioners  and  the  companies 
themselves. 

Second,  it  seems  to  me  that  many  carriers  have  overreacted  to 
litigation.  For  example,  an  enormous  scare  has  been  brought  about 
by  the  prosecution  and  lawsuits  surrounding  a  single  tragic  episode 
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in  California.  But  I  understand  that  although  some  lower  court  in 
California  has  held  that  the  insurer  may  be  liable  for  the  criminal 
actions  of  one  of  its  insureds,  this  decision  Uas  not  yet  been  upheld 
on  appeal,  and  I  do  not  know  whether  it  is  likely  to  be  upheld 
under  California  law. 

I  do  know,  however,  that  this  is  a  fairly  radical  depai  ure  in  the 
law,  ar.J  I  am  dheptical  that  it  wi11  *ver  represent  the  law  in  most 
American  jurisdictions.  And  yet  told  that  day  care  centers 

are  totally  unable  to  secure  liah  j:< y  overage  of  any  kind.  It  is  dif- 
ficult for  me  to  see  any  real  ju  nation  in  the  insurers'  conduct 
on  this  point,  unless  the  real  purpose  is  to  frighten  citizens  and 
politicians  into  overhauling  the  judicial  system. 

Finally,  there  have  been  many  jury  verdicts  in  personal  injury 
cases  which  do,  indeed,  seem  excessive,  and  it  may  be  that  there 
should  be  some  reforms  in  the  law  of  personal  injury.  I  am  general- 
ly a  strong  believer  in  the  jury  system.  It  is  enshrined  in  the  sev- 
enth amendment  to  the  Constitution,  and  I  do  not  want  to  see  it 
undermined.  Perhaps  there  are  reforms  which  should  be  made  in 
the  tort  system,  such  as  statutes  of  repose  or  shortening  of  the  stat- 
utes of  limitations,  but  aren't  the  State  legislatures  competent  to 
make  such  judgments  about  their  own  citizens? 

The  problem  is  real  and  it  is  complex.  I  don't  think  the  solutions 
will  be  elicited  from  a  heated  exchange  between  the  insurers,  the 
business  people,  and  the  lawyers  all  pol'^ng  a  finger  at  one  an- 
other. It  is  impossible  to  point  out  one  singxe  cause  for  the  present 
crisis,  but  it  is  possible  to  find  one  important  solution,  or  at  least 
the  beginning  of  a  solution,  within  the  insurance  industry  itself.  I 
don't  think  innocent  victims  should  suffer  from  a  hasty  decision  to 
change  tort  laws  or  set  jury  verdict  limits  when  the  problem  may 
be  best  solved  by  making  needed  improvements  in  the  insurance 
system  first. 

Thank  you,  Mr.  Chairman. 

Senator  Kasten.  Thank  you,  Senator. 

Senator  Trible. 

STATEMENT  OF  HON.  PAUL  S.  TRIBLE,  JR.,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  VIRGINIA 

Senator  Trible.  Mr.  Chairman,  let  me  simply  add  a  few  words  to 
what  has  been  said  by  you  and  our  other  colleagues. 

As  you  have  correctly  said,  business  today,  large  and  small,  are 
finding  the  cost  of  insurance  escalating  out  of  sight,  and  often  in- 
surance coverage  is  simply  unattainable  at  any  price. 

What  surprises  me  is  the  number  of  p**>ple  that  I  find  that  are 
talking  about  this  problem  in  town  meetings  and  other  sessions  of 
my  constituents  around  Virginia.  More  id  more  people  are  talk- 
ing about  the  insurance  crisis.  I  am  prepared  to  talk  about  events 
in  Central  America  or  the  budget  battles  here  in  Washington,  and 
yet  people  are  focusing  my  attention  on  the  real  need,  the  desper- 
ate need,  they  have  as  ^us^iess  men  and  women  to  find  adequate 
insurance  protection. 

So  I  welcome  this  hearing  and  the  hearings  that  are  underway  in 
the  Commerce  Com  littee  on  which  we  serve,  anu  hopi<  that  these 
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hearings  will  build  a  hearing  record  on  which  we  can  thoughtfully 
and  dispassionately  determine  what  ought  to  be  done. 
I  applaud  your  leadership. 

Senator  Kasten.  The  Senator  from  Tennessee,  Mr.  Sasser. 

STATEMENT  OF  HON.  JAMES  R.  SASSER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  TENNESSEE 

Senator  Sasser,  Thank  you. 

Before  moving  into  my  statement,  let  me  just  add  a  word  of  ap- 
preciation to  the  fine  work  that  Jim  Sanders  has  done  over  the 
past  few  years.  In  what  have  been  very  difficult  times  for  the 
Small  Business  Administration,  Mr.  Sanders,  I  think,  and  we'll  all 
concede,  has  done  an  excellent  job,  and  I  wish  him  well  as  he 
leaves  the  Small  Business  Administration. 

Mr.  Chairman,  I  have  a  more  extensive  statement  on  this  subject 
which  I  will  submit  for  the  record,  but  these  2  days  of  hearings  on 
the  cost  and  availability  of  insurance  are  vital  to  our  effort  to 
combat  insurance  costs.  There's  still  a  considerable  dispute  over 
the  true  nature  and  extent  of  the  problem. 

I  chaired  the  first  field  hearings  of  this  committee  on  this  issue 
in  Nov3mber  of  last  year  in  my  native  State  of  Tennessee  and 
found  several  schools  of  thought  on  the  reasons  for  the  insurance 
crunch. 

Tennessee's  commissioner  of  insurance,  for  example,  suggested 
that  the  cases  of  huge  premium  increases  were  exceptional.  He 
stated  the  best  course  of  action  during  this  crisis  was  simply  to  let 
the  market  run  its  course.  Needless  to  say,  none  of  the  small  busi- 
ness owners  who  testified  as  those  hearings  agreed  with  the  views 
of  the  commissioner  of  insurance. 

In  an  effort  to  resolve  this  conflict  and  gather  some  more  *  ^for- 
mation  about  insurance  problems,  I  conducted  an  informal  mail 
survey  of  Tennessee's  small  business  community  in  an  effort  to  de- 
termine just  how  extensive  the  problem  was.  The  results  of  the 
survey  were  quite  troubling.  Forty  percent  of  the  respondents  have 
seen  their  premiums  increased  by  more  than  100  percent.  Twenty- 
two  percent  of  the  respondents  reported  increases  of  between  100 
and  250  percent,  and  a  very  disturbing  18  percent  of  those  who  re- 
sponded said  that  their  premiums  had  increased  by  more  than  250 
percent  over  the  previous  year,  and  almost  all  were  saying  that 
these  premium  increases  came  on  top  of  shrinking  coverage. 

Those  who  answered  my  questionnaire  made  it  clear  that  we 
simply— or  they  simply— could  not  afford  to  sit  by  and  wait  for  the 
market  to  correct  this  situation.  Seventy-five  percent  of  those  who 
responded  to  my  survey  are  experiencing  reduced  profits  because  of 
increased  liability  costs.  Ten  percent  of  those  who  responded  are 
considering  going  out  of  business  because  of  the  high  cost  of  liabil- 
ity coverage,  and  10  percent  are  £oing  to  stay  out  of  business  but 
state  they  will  forego  any  insurance  coverage  at  all. 

So,  clearly,  corrective  steps  need  to  be  taken  to  prevent  further 
injury  and  further  economic  injury  to  the  snail  business  communi- 
ty. Now  much  can  be  done,  and  rightly  p1  ~id  be  done,  at  the  State 
level.  I  think  the  setting  of  interim  rates  and  establishing  ^signed 
risk  pools  are  but  two  steps  which  are  left  to  the  States  to  protect 
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small  business.  But,  in  my  judgment,  this  doesn't  mean  the  Federal 
Government  should  simply  sit  out  this  whole  problem. 

We  are  exploring  several  areas  where  Federal  action,  I  think,  is 
warranted.  One  such  area  that  I  believe  worthy  of  further  consider- 
ation involves  possible  antitrust  violations.  While  property  and  cas- 
ualty insurers  are  generally  exempt  from  Federal  antitrust  laws, 
Ym  exploring  several  possible  courses  of  action  here.  If  the  allega- 
tions of  some  that  the  entire  insurance  crisis  is  part  of  a  big  busi- 
ness effort  to  achieve  certain  statutory  reforms  proves  true,  we 
may  have  to  rethink  the  antitrust  exemptions  presently  allowed 
property  and  casualty  insurers. 

So  I  look  fo  ward  today  to  hearing  what  our  witnesses  have  to 
say  on  these  various  points  and  will  be  speaking  out,  Mr.  Chair- 
man, on  this  important  issue  in  the  days  ahead. 

Thank  you. 

[The  prepared  statement  of  Senator  Sasser  follows:] 
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STATEMENT  OF  SENATOR  JIM  SASSER,  SENATE  COMMITTEE 
ON  SMALL  BUSINESS 

FEBRUARY  20,  1986 

MH.   SASSER:     MR.  CHAIRMAN,  BEFORE  GOING  FURTHER  WITH  MY 
STATEMENT,   I  WANT  TO  ADD  TO  THE  REMARKS  OF  OTHERS  ON  THE 
DEPARTURE  OF  JIM  SANDERS  AS  ADMINISTRA :OR  OF  THE  SMALL  BUSINESS 
ADMINISTRATION.       MR.  SANDERS  HAS  STOOD  FIRM  AS  FRIEND  TO  SMALL 
BUSINESS  THROUGHOUT  HIS  TENURE  AT  SBA.     THIS  HAS  NOT  BEEN  AN  EASY 
TASK  GIVEN  THE  ADMINISTRATION'S  CALL"'  FOR  ELIMINATING  THE  SBA.  I 
HAVE  APPRECIATED  MR.  SANDERS  WILLINGNESS  TO  WORK  WITH  ALL  MEMBERS 
OF  THIS  COMMITTEE  AND  CONGRATULATE  HIM  ON  A  JOB  WELL  DONE. 

MR.   CHAIRMAN,  TODAY'S  HEARINGS  "uNTINUE  THIS  COMMITTEE'S 
EFFORTS  TO  COMBAT  THE  INSURANCE  CRISIS  WHICH  HAS  GRIPPED  OOR 
SMALL  BUSINESS  COMMUNITY.     I  WAS  PROUD  TO  CHAIR  THE  FIRST 
HEARINGS  OF  THIS  COMMITTEE  ON  THIS   IMPORTANT  ISSUE  LAST  YEAR  IN 
MY  HOME  STATE  OF  TENNESSEE.     AS  I  AM  SURE  WE  WILL  HEAR  TODAY,  THE 
WITNESSES  AT  MY  FIELD  HEARINGS  POINTED  OUT  THAT  THE  BOOM-AND-BUST 
NATURE  OF  THE  INSURANCE  INDSOVRY  AMD  THE  VICIOUS  PRICE  WARS  OF 
THE  LATE  70 1 S  AND  EARLY  80'S  CONTRIBUTED  MIGHTILY  TO  TODAY'S 
PROBLEMS.     INTERESTINGLY  ENOUGH,  THE  WITNESSES  ALSO  STATED  THAT 
ANOTHER  SOURCE  OF  TROUBLE  WAS  THE  INCREASING  ROLE  OF  CORPORATE 
CONGLOMERATES   IN  THE  PROPERTY  CASUALTY  INSURANCE  BUSINESS. 
BUYING  INSURANCE  COMPANIES  FOR  PREMIUM  DOLLARS  OR  UNDERWRITING 
LOSSES,  THESE  CORPORATE  GIAZ1TS  OFTEN  LACKED  THE  EXPERTISE  TO  RUN 
A  SOUND  OPERATION • 
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THERE  WAS  SOME  DISAGREEMENT  OVER  HOW  EXTENSIVE  THIS  CRISIS 
WAS  AND  WHAT  SHOULD  BE  DONE  ABOUT  IT.     TENNESSEE'S  COMMISSIONER 
OF  INSURANCE  SUGGESTED  THAT  COMPANIES  WITH  MASSIVE  PREMIUM 
INCREASES  WERE  EXCEPTIONAL  CASES.     HE  ALSO  URGED  THAT  WE  LET  THE 
MARKETPLACE  CORRECT  ANY  PROBLEMS  CREATED  BY  THE  HIGH  COST  OF 
INSURANCE.     MANY  OF  THE  SMALL  BUSINESS  OWNERS  WHO  TESTIFIED  TOOK 
EXCEPTION  WITH  THESE  VIEWS. 

TO  RESOLVE  THIS  CONFLICT  AND  TO  EXPLORE  THE  VARIOUS  ASP2CTS 
OF  THE  INSURANCE  CRISIS,   I  CONDUCTED  AN  INFORMAL  SURVEY  ON  SMALL 
BUSINESS   INSURANCE  COSTS  IN  TENNESSEE.     THIS  SURVEY  UNDERSCORED 
THE  TROUBLING  POINTS  RAISED  BY  THE  SMALL  BUSINESS  OWNERS  DURING 
MY  FIELD  HEARING.     A  SIGNIFICANT  PERCENTAGE  OF  TENNESSEE'S  SMALL 
BUSINESSES  HAVE  SEEN  THEIR  INSURANCE  PREMIUMS  INCREASE  BY  MORE 
THAN  100%.     SOME  22%  OF  THE  RESPONDENTS  TO  MY  SURVEY  REPORTED 
PREMIUM  INCREASES  BETWEEN  100  -  200%.     ANOTHER  18%  RESPONDED  THAT 
THEIR  PREMIUMS  HAD  SHOT  UP  BY  MORE  THAN  250%. 

MOST  SMALL  BUSINESS  OWNERS  WHO  RESPONDED  TO  MY  SURVEY  ARE 
STILL  ABLE  TO  FIND  INSURANCE.     67%  OF  THOSE  REPONDING  ANSWERED 
THAT  THEIR  INSURANCE  COVERAGE  WAS  STILL  IN  EFFECT.     MANY  OF  THE 
RESPONDENTS  HAVE  BEEN  FORCED  TO  SHOP  AROUND  FOR  COVERAGE  AS  THEY 
WPRE  EITHER  CANCELLED  OR  TURNED  DOWN  BY  ONE  INSUROR  BEFORE 
FINDING  A  COMPAYN  WILLING  TO  WRITE  A  POLICY.     WHEN  A  POLICY  WAS 
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FOUND/   SOME  21%  OF  THE  RESPONDENTS  HAD  TO  ACCEPT  REDUCED 
INSURANCE  COVERAGE. 

THESE  MEN  AND  WOMEN  MADE  IT  ABUDANTLY  CLEAR  THAT  THEY  CANNOT 
SIMPLY  SIT  AND  WAIT  FOR  MARKET  CORRECTIONS.     NEARLY  75%  OF  THE 
RESPONDENTS  TO  MY  SURVEY  ARE  EXPERIENCING  REDUCED  PROFITS  BECAUSE 
OF  INCREASED  LIABILITY  COSTS,     TEN  PERCENT  ARE  CONSIDERING  GOING 
OUT  BUSINESS  ALTOGETHER  AND  TEN  PERCENT  ANTICIPATE  STAYING  IN 
BUSINESS,   BUT  GOING  BARE,  THAT  IS  FOREGOING  INSURANCE  COVERAGE. 
NALL  ACROSS  THE  N.YTION. 

PUT  SIMPLY,   MANY  SMALL  BUSINESS  OWNERS  AND  THOSE  ,.nO  ARE 
INTERESTED  IN  THE  WELL-BEING  OF  THE  SMALL  BUSINESS  COMMUNITY 
BELIEVE  THAT  THE  TIME  FOR  WAITING  HAS   PASSED.     ACTION  IS  NEEDED 
NOW.     MANY  CORRECTIVE  STEPS  CAN  AND  RIGHTLY  SHOULD  ONLY  BE  TAKEN 
AT  THE  STATE  LEVEL.     FOR  EXAMPLE,   NEARLY  40%  OF  THE  RESPONDENTS 
TO  MY  SURVEY  BELIEVE  THAT  INTERIM  PREMIUM  RATES  SHOULD  BE  SET  BY 
STATE  OEFICIALS  TO  GUARD  AGAINST  OVERLY  STEEP  PREMIUM  INCREASES. 
OTHER  ACTIONS  AT  THE  S^ATE  LEVEL,   SUCH  AS  CREATING  MORE  ASSIGNED 
RISK  POOLS,  WERE  ALSO  URGED .     AND  AS  LONG  AS  INSURANCE  REMAINS  A 
MATTER  PRIMARILY  OF  STATE  REGULATION,    IT  IS  APPROPRIATE  TO  TURN 
TO  THE  STATES  FOR  THIS  TYPE  OF  CORRECTIVE  ACTION. 

THIS  DOES  NOT  MEAN  THAT  THE  FEDERAL  GOVERNMENT  SHOULD  REMAIN 
DORMANT  ON  THIS  MATTER.     THERE  ARE  SEVERAL  AREAS  WHICH  ARE  BEING 
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EXPLORED  BY  THIS  a:)D  OTHER  COMMITTEES  WHERE  FEDERAL  ACTION  IS 
APPROPRIATE,     ONE  SUCH  AREA  INVOLVES  POSSIBLE  FEDERAL  ANTI-TRUST 
VIOLATIONS, 

WHILE  THE  PROPERTY/CASUALTY  INSURANCE  INDUSTRY  IS  GENERALLY 
EXEMPT  FROM  FEDERAL  ANTI-TRUST  LAWS,  THERE  ARE  SEVERAL  ACTIONABLE 
AVENUES  OPEN  TO  US.     AND   IF  AS  SOME  HAVE  SUGGESTED,  THE  ENTIRE 
INSURANCE  CRISIS  IS  PART  OF  A  JOINT  EFFORT  BY  BIG  BUSINESS 
INTERESTS  TO  ACHIEVE  CERTAIN  STATUTORY  REFORMS,  THEN  WE  MAY  NEED 
TO  RE-THINK  THE  ANTITRUST  EXEMPTIONS  ALLOWED  PROPERTY/CASUALTY 
INSURORS.     I   AM  VERY  INTERESTED  IN  HEARING  WHAT  Ol'R  WITNESSES 
HAVE  TO  SAY  ON  THIS  POINT. 

INDEED,   THE  TESTIMONY  WE  HEAR  TODAY  AND  TOMORROW  WILL  PLAY  A 
CENTRAL  ROLE  IN  THE  ON-GOING  DEBATE  ON  THE  COST  AND  AVAILABILITY 
OF  INSURANCE.     IT  WILL  PROVIDE  US  WITH  MUCH  NEEDED  INFORMATION 
IN  OOR  EFFORTS  TO  REDRESS  THIS  SITUATION.     I  KNOW  THAT  I  WILL 
HAVE  MORE  TO  SAY  ON  THIS   ISSDE  IN  THE  DAYS  AHEAD  AND  AGAIN 
COMMEND  ODR  CHAIRMAN  FOR  MOVING  FORWARD  EXPEDITIOUSLY  ON  WHAT  IS 
FAST  BECOMING  THE  MOST  PRESSING  ISSUE   IN  OUR  SMALL  BUSINESS 
COMMUNITY. 
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Senator  Kasten.  Thank  you,  Senator. 
Senator  Gorton. 

STATEMENT  OF  HON.  SLADE  GORTON,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  WASHINGTON 

Senator  Gorton.  Mr-  Chairman,  Senator  Sasser  made  a  remark 
at  the  beginning  of  his  statement  which  I  felt  was  totally  appropri- 
ate and  I  strongly  suspect  that  this  is  the  last  time  we  will  see  Jim 
Sanders  before  this  committee  in  his  present  capacity.  I  can  say 
only  that  he  will  be  grievously  missed;  that  his  stewardship  of  the 
Small  Business  Administration  at  a  time  of  great  difficulty,  a  great 
challenge  to  that  administration,  has  been  a  credit  to  him,  to  the 
Small  Business  Administration,  and  a  great  service  to  the  people. 
He  should  receive  the  highest  commendation  for  that  service. 

Second,  Mr.  Chairman,  on  the  subject  of  this  hearing,  it  is  abso- 
lutely clear  in  this  connection  that  we  are  dealing  with  a  real  prob- 
lem. From  time  to  time  all  of  us  on  this  side  of  the  table  recognize 
that  we  have  hearings  on  problems  which  are  either  minor  or 
sometimes  none  existent.  That  is  clearly  not  the  case  here.  This  is 
an  important  subject  affecting  a  wide  range  of  businesses,  most 
particularly  basic  industrial  manufacturing  businesses  in  the 
United  States,  and  gaining  knowledge  about  the  issue  is  greatly  im- 
portant. 

I  should  also  like  to  say  that  the  chairman  of  this  hearing,  the 
Senator  from  Wisconsin,  Mr.  Kasten,  has  clearly  been  the  leader  in 
the  Senate  of  tb  N  United  States  in  attempting  to  solve  the  very  real 
problems  with  which  the  country  is  faced. 

As  he  knows  only  too  well,  we  have  not  always  agreed  100  per- 
cent on  precisely  what  the  solution  is,  but  Senator  Kasten  has  com- 
bined a  willingness  to  accommodate  to  the  ideas  of  others  with 
dedication  toward  solving  the  problem,  which  is  a  groat  credit  10 
him  and  a  real  service  to  the  United  States.  I  certainly  hope  that 
in  the  course  of  this  year  he  is  successful  in  his  quest. 

Senator  Kasten.  Senator,  thank  you,  and  thank  you  very  much 
for  your  comments,  Slade. 

Senator  D'Amato. 

STATEMENT  OF  HON.  ALFONSE  M.  D'AMATO,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  YORK 

Senator  D'Amato.  Mr.  Chairman,  I'll  ask  that  my  statement  be 
i^luded  in  the  record  as  if  read  in  its  entirety,  but  let  me  com- 
m  d  you  for  this  hearing  and  for  your  work  in  this  area,  Mr. 
Chairman. 

Indeed,  this  is  more  than  a  problem  to  some  of  our  small  busi- 
nesses. In  particular,  it's  a  crisis;  it's  a  crisis  that  has  forced  them 
in  certain  situations  to  terminate  business.  It's  a  crisis  that  many 
of  our  small  municipalities  face  with  the  premiums  just  skyrocket- 
ing, and  obviously  those  costs  are  then  passed  on  to  taxpayers. 

It's  a  crisis  when  we  see,  for  example,  where  these  rates  have  no 
relationship,  the  premium  increases,  to  the  experiences  in  terms  of 
claims  or  losses  over  a  period  of  years,  where  in  certain  cases  there 
have  been  absolutely  no  claims  even  filed,  let  alone  losses:  then 


ERIC 


20 


273 

someone  finds  his  or  her  rates  increased  in  some  cases  four-  and 
fivefolc. 

Mr.  Chairman,  let  ne  commend  you  for  your  work  here  in  con- 
nection with  these  hearings. 
[The  prepared  statement  of  Senator  D'Amato  follows:] 
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STATEMENT  BY  SENATOR  ALFONSE  D'AMATO 
COMMITTEE  ON  SMALL  BUSINESS 
FEBRUARY  20,  1986      SR  -  <*28A 


NR.  CHAIRMAN/  I  COMMEND  YOU  FOR  HOLDING  THIS  IMPORTANT 
AND  TIMELY  HEARING  ON  THE  COST  AND  AVAILABILITY  OF  LIABILITY 
INSURANCE.  AS  YOU  KNOW,  WE  ARE  ON  THE  BRINK  OF  AN  INSURANCE 
CRISIS  IN  THE  UNITED  STATES,  AND  ITS  IMPACT  NOTABLY  AFFECTS 
SMALL  BUSINESSES. 


INCREASINGLY,  I  AM  HEARING  FROM  MY  FELLOW  NEW  YOR  £RS 
ABOUT  THE  HIGHER  PREMIUMS  THEY  ARE  FORCED  TO  PAY  FOR 
INSURANCE  COVERAGE.  RESTAURANTS,  GROCERY  STORES,  AND  ICE 
SKATING  RINKS,  ARE  ONLY  A  FEW  OF  THE  MANY  BUSINESSES  THAT 
HAVE  HAD  THEIR  INSURANCE  PREMIUMS  INCREASED  BY  AS  MUCh  AS 
<t00%.  EVEN  WORSE  ARE  THOSE  BUSINESSES  WHO  ARE  GOING  "BARE", 
OR  OPERATING  WITHOUT  INSURANCE  COVERAGE,  BECAUSE  THEIR 
INSURANCE  POLICY  HAS  BEEN  CANCELLED,  SOMETIMES  IN  MID-TERM! 
THE  INSURANCE  CRISIS  IS  ALSO  IMPACTING  UPON  MUNICIPALITIES, 
SCHOOL  BOARDS,  AND  CHILD  CARE  CENTERS. 
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INDICATIVE  OF  THF  T I  ML  I  NESS  OF  THIS  HEARING  IS  AN 
ARTICLE  WHICH  APPEARS  IN  TODAY'S  NEW  YORK  TIMFS  ENTITLED 
"STATE  STARTS  STUDY  OF  INSURANCE  CRISIS."  IT  MENTIONS  THAT  A 
MAJOR  NEW  YORK  STATE  LIABILITY  INSURER  CANCELED  LIABILITY 
COVERAGE  FOR  229  MUNICIPALITIES  LAST  YEAR,  PARTLY  DUE  TO  A 
100%  INCREASE  IN  THE  NUMBER  OF  LAWSUITS  FILED  AGAINST  PUBLIC 
OFFICIALS  IN  RECENT  YEARS.  THIS  MUST  END. 


MR.  CHAIRMAN,  I  AM  VERY  INTERESTED  IN  HEARING  OUR 
WITNESS'  TESTIMONY  THIS  MORNING.  WE  NEED  TO  EXAMINE  CLOSELY 
THIS  UNFORTUNATE  SITUATION  BDFORE  IT  BECOMES  OUT  OF  HAND. 


THANK  YOU,  MR.  CHAIRMAN. 
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Senator  Kasten.  Thank  you,  Senator. 

Our  first  witness  is  the  Honorable  James  Sanders,  the  Adminis- 
trator of  the  Small  Business  Administration. 

I  just  want  to  echo  the  comments  of  a  number  of  people  that 
have  spoken  before  me  this  morning.  We  thank  you,  Jim,  for  your 
work,  for  your  service  to  the  administration,  but  most  importantly 
the  work  that  you  have  done  on  behalf  of  small  business.  You've 
been  a  leader,  been  an  advocate,  been  a  strong  partner  that  we  on 
this  committee  have  enjoyed  working  with,  and  I  thank  you  for  ev- 
erything you've  done,  and  you're  going  to  be  missed. 

The  Honorable  Jim  Sanders,  the  Administrator  of  the  Small 
Business  Administration. 

Senator  Bumpers.  Mr.  Chairman,  before  Mr.  Sanders  starts,  may 
I  insert  a  statement  in  the  record  on  behalf  of  my  colleague,  Alan 
Dixon? 

Senator  Kasten.  Without  objection,  so  ordered. 
[The  prepared  statement  of  Senator  Dixon  follows:] 
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Statement  by  Senator  Alan  Dixon 


Senate  Committee  on  Small  Business 


The  Cost  and  Availability  of  Liability  insurance 
for  Small  Businesses 


February  20  and  21,  1986 


Mr.  Chairman,  the  availability  of  affordable  insurance 
coverage  is  an  extremely  serious  and  rapidly  growing  problem* 
The  rising  rates  of  insurance  premiums  have  been  widely 
publicized,  and  for  some  lines  of  business,  increases  of  300 
percent^  500  percent  and  even  more,  have  been  reported* 

Rising  insurance  costs  have  become  especially  burdensome 
to  small  business  owners.    Hundreds  of  small  businesses  from 
day-care  centers  to  laundromat  operators  to  accountants  are 
reporting  that  they  cannot  afford  or  are  having  difficulty 
finding  liability  insurance* 

Although  small  businesses  cannot  afford  the  higher 
insurance  premiums,  they  cannot  operate  without  insurance. 
It's  sort  of  a  "catch-22"  situation  for  the  segment  of 
American  industry  that  generates  the  majority  of  the  new  jobs 
in  our  nation. 

Everyone  is  blaming  everyone  else  for  the  liability 
insurance  crisis*    Hard  pressed  policyholders  blame  insurance 
companies;  insurers  blame  their  policyholders  and  lawsuit 
happy  victims.    The  civil  justice  system  has  come  under  attack 
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for  reinterpreting  insurance  policy  language  to  assure  that 
every  injury  is  compensated  regardless  of  who  is  at  fault,  and 
for  awarding  sizable  sums  to  victims.    Attorneys  have  oeen 
criticized  for  their  fees. 

Mr.  Chairman,  I  am  pleased  that  the  coiwr.iccee  is 
investigating  these  issues.    Our  review  can  help  shed  some 
light  on  the  causes  of  the  liability  problem  and  on  their 
potential  solutions      I  look  forward  to  hearing  from  this 
morning's  witnesses. 
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Senator  Kastf*-.  Mr.  Sanders. 

STATEMENT  OF  HON.  JAMES  C.  SANDERS,  ADMINISTRATOR,  U.S. 
SMALL  Bt  INESS  ADMINISTRATION 

Mr.  Sanders.  Mr,  Chairman,  thank  you.  I'd  like  to  thank  all  of 
you  for  those  very  complimentary  remarks.  I  appreciate  them  very 
much,  and  I  certainly  reciprocate  them.  I  have  enjoyed  serving  this 
committee  as  the  Administrator  of  the  Small  Business  Administra- 
tion, and  I  think  we  have  together  ir^de  aome  real  progressive 
steps  in  improving  the  service  to  the  public. 

I  have  submitted  my  written  statement  for  the  record,  and  I 
would  like  to  %  ust  make  some  extemporaneous  comments. 

I  think  some  of  y  a  know  that  I  come  here  not  only  as  the  Ad- 
ministrator of  the  SBA,  but  as  an  owner  of  a  small  business  in 
California  and  also  as  an  insurance  person  who  spent  his  lifetime 
in  the  insurance  business,  and  as  a  member  of  the  Sociecy  of  Chap- 
ter Property  Casualty  Underwriters.  I  have  some  background  in 
this  activity  and,  as  a  matter  of  fact,  have  created  insurance  pools 
in  my  time. 

I  would  like  to  make  a  few  comments  at  the  outset.  First  of  all,  I 
*m  impressed  by  the  grasp  of  the  issue  that  each  one  of  you  has 
demonstrated.  Certainly  you  have  examined  this  in  depth.  I  think 
you  understand  the  nature  of  the  business—you  have  demonstrated 
that— and  the  underlying  cause  of  so  much  of  the  problem  which  is 
our  civil  justice  system. 

I  might  say  at  the  outset,  Mr.  Chairman,  that  we  all  recognize 
that  this  country  of  ours  grew  and  prospered  and  was  dynamic  be- 
cause the  real  wealth  was  produced  by  people  who  took  risks,  the 
entrepreneurs,  the  inventors,  the  Edisons  of  this  country,  the 
McCormicks,  the  Fords,  the  people  who  really  stuck  their  necks  out 
and  took  risks  and  created  new  ways  to  produce  food  and  shelter 
and  mechanical  power  and  advantage.  These  were  the  people  that 
truly  set  this  Nation  forth  on  a  course  that  has  exceeded  all  of  the 
revolutions  in  the  world  in  bringing  wealth  to  the  common  man. 

New  that  is  threatened  under  our  free  enterprise  system  because 
of  a  number  of  rei^ons.  I  would  like  to  enuirirate  th^m. 

I  am  concerned,  maybe  like  Will  Rogers,  .  -*id  observe  that, 
like  the  weather,  everybody  talks  about  it  bu*  nobody  does  any- 
thing about  it.  I  know  how  hard  Senator  Hasten  has  worked  to 
produce  a  product  liability  bill,  and  each  year  we  become  discour- 
aged because  it  gets  shot  down  or  bottled  up  on  one  theory  or  an- 
other. In  the  meantime,  the  problem  exacerbates,  and  the  small 
business  people  of  this  country  are  the  ones  that  suffer. 

Insurance  is  an  integral  part  of  the  risk-taking  free  enterprise 
system,  and  it  is  the  investment  of  capital  to  assume  risks  of  others 
with  the  expectation  of  a  return  for  the  assumed  risk  that  drives 
the  system.  Even  though  this  is  perhaps  the  most  effective  way  for 
an  average  business  person  or  individual  to  transfer  the  risk  to 
someone  else,  or  at  least  take  care  of  that  risk,  if  there  were  no 
insurance  at  all,  if  * '  insurance  companies  disappeared,  the  prob- 
lem of  exposure  to  an  expanding  tort  liability  system  would  still  be 
with  us. 
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The  problem  surfaces  now  because  the  capital  is  too  short  at  the 
present  time  in  insurance  underwriting  to  accommodate  the  ex- 
panding burden  of  American  business  from  lawsuits  of  disastrous 
proportions.  When  the  commercial  lines  rates  were  being  cut— and, 
incidentally,  I  was  active  in  the  business  when  I  would  deliver  um- 
brella premiums  where  the  premium  was  sliced  50  percent  one 
year  and  50  percent  again  the  next  year— there  were,  of  course,  no 
complaints  about  the  direction  of  those  rates  in  those  days,  but 
there  was  an  apprehension,  as  shared  by  everybody  in  the  business, 
that  this  was  going  too  far;  that  the  cash  flow  underwriting  was 
going  to  "become  a  cropper,"  and  of  course  it  has.  T^e  cyclical 
nature  of  the  business  is  apparent. 

But  now  that  we  have  this  situation,  we  can  see  in  gross  num- 
bers, in  aggregate  numbers,  that  the  total  premiums  written  in 
commercial  lines  from  1978  to  1984,  even  though  there  were  more 
risks  being  written,  more  people  being  insured,  the  total  aggregate 
premium  dropped  by  20  percent,  while  the  losses  in  that  same 
period  of  time  went  to  an  all  time  high.  So  the  premium  income 
was  going  down  in  an  aggregate  number,  and  the  total  losses  were 
increasing. 

In  that  period  of  time  the  average  medical  malpractice  jury  ver- 
dict increased  from  $220,000  in  1975  to  $1,017,000  in  1985.  The  av- 
erage product  liability  jury  verdict  increased  in  1975  from  $393,000 
to  $1,850,000  in  1985,  an  increase  of  470  percent. 

There's  also  the  problem  of  the  excessive  transaction  cost  of  our 
civil  justice  system.  According  to  the  Institute  for  Civil  Justice,  in  a 
justice  litigation  63  cents  of  every  dollar  paid  out  by  the  manufac- 
turers or  their  insurers  is  lost  to  attorneys  'fees  and  litigation  ex- 
penses, and  this  does  not  include  the  cost  of  maintaining  the  court 
system. 

It  it  has  been  said,  and  it  could  be  well  remarked,  that  litigation 
is  the  greatest  growth  industry  in  America.  The  risk  transfer 
mechanisms,  however,  are  working,  and  although  not  granting  im- 
mediate relief  for  all  small  businesses  who  are  threatened  with  ex- 
tinction, we  see  every  day  new  developments  in  pooling;  in  risk  re- 
tention groups;  in  new  forms  that  are  being  offered,  although  most 
of  the  new  forms  are  more  restrictive;  in  new  excess  and  reinsur- 
ance combinations  and  companies  being  put  together;  and  even  the 
addressing  of  some  more  flexible  regulations  by  State  regulators. 

But,  of  course,  in  the  meantime  small  businesses,  and  indeed  big 
businesses,  and  officers  and  directors  and  professional  people,  are 
being  intimidated,  are  being  driven  out  by  this  threat  of  lav/suit. 
How  many  businesses  and  jobs  were  never  created  because  of  this 
particular  problem  we'll  never  know. 

We  also  know— and  I  know  from  my  associates  in  London — that 
they  will  not  play  the  game  any  more  in  America.  They  feel  that 
they  have  lost  all  predictability  for  the  civil  justice  system  in  the 
United  States.  They  see  courts  reform  contracts  and  put  in  cover- 
age where  there  were  exclusions  on  an  almost  whimsical  basis,  and 
they  have  other  things  to  do  with  the  capital. 

We  cannot  coerce  capital  into  this  kind  of  a  framework.  It  will 
just  run  away  from  us,  and  then  we  will  have  to  look  for  alterna- 
tive means. 
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I  m  disappointed  to  see  that  in  some  States  it's  proposed  that  the 
State  take  over  the  entire  system,  and  I  then  think  we'd  have  a 
new  erHtlement  program. 

If  th  4.  opportunity  for  profit  was  there  today,  you  can  believe 
that  a  significant  number  of  the  3,500  property  and  casualty  com- 
panies in  this  country  would  rush  in. 

Insurance  cycles,  like  all  business  cycles,  will  always  be  with  us. 
So  we  have  to  address  the  underlying  machinery  of  the  civil  justice 
system  to  make  some  corrections.  Otherwise,  I  believe  a  free  socie- 
ty such  as  ours  which  depends  on  individual  responsibility,  a  risk- 
and-reward  system,  a  system  that  says  those  at  fault  should  be  the 
ones  to  carry  the  burden  of  the  damages,  that  is  in  jeopardy. 

Now  I  know  of  no  reasonable  person  that's  advocating  abandon- 
ing the  right  to  sue  for  damages  or  even  the  rights  of  lawyers  to 
have  contingency  fees  so  that  the  person  without  funds  can  enter 
into  a  lawsuit  to  recover  what  he's  justly  entitled  to.  However,  we 
should  be  reasonable  and  restore  some  kind  of  balance. 

It  was  interesting  when  not  so  long  ago  in  the  Bhopal  tragedy  in 
India  we  saw  the  marvelous  cartoon  of  the  vultures  with  their 
briefcases  hanging  on  the  lines  in  India.  It  was  only  remarkable  be- 
cause it  was  out  of  character  in  India.  Those  vultures  wouldn't 
seem  so  out  of  place  in  our  own  country.  It's  an  American  species. 

If  we  don't  take  action  here,  you're  going  to  see  average  Ameri- 
cans who  have  accumulated  a  lifetime  of  savings  trying  to  find  al- 
ternative ways  to  invest  their  capital  outside  the  reach  of  the 
American  civil  justice  system,  so  that  through  a  whimsical  lawsuit 
their  entire  life  savings  will  not  be  threatened. 

Finally,  Mr.  Chairman,  I  would  like  to  make  a  couple  of  specific 
recommendations  which  summarize  the  written  report  I  have  given 
you.  I  do  think  that  in  the  States  where  the  jurisdiction  is  present, 
they  should  examine  the  need  for  the  abolition  or  the  modification 
of  the  joint  and  several  liability  theory.  There  should  be  caps  on 
noneconomic  damages  such  as  pain  and  suffering  and  punitive 
damages;  the  abolition  of  the  collateral  source  rule  and  the  consid- 
eration of  sliding  scales  on  attorneys'  fees  such  as  already  has  been 
passed  in  some  States,  particularly  with  medical  malpractice  in 
mind;  periodic  rather  than  lump  sum  damage  payments;  and  alter- 
natives to  litigation  such  as  binding  arbitration  especially  for  small 
claims.  I'm  encouraged  by  some  prominent  law  firms  that  I  know 
on  the  West  Coast  who  are  trying  to  move  along  quickly  in  alterna- 
tives to  litigation  for  the  resolution  of  claims. 

There  should  also  be  pre-trial  screening  panels  to  detect  and  pe- 
nalize parties  who  would  bring  frivolous  suits.  States  should  also 
consider  repealing  laws  which  restrict  the  ability  of  businesses  to 
form  insurance  pools  or  to  purchase  insurance  in  groups.  Those 
kinds  of  things  are  the  immediate  solutions  to  the  pain  and  agony 
of  today. 

In  the  Federal  role  I  would  suggest  that  the  Congress  should  re- 
examine the  Superfund's  strict  retroactive  and  joint  and  several  li- 
ability standards.  I  believe  most  of  the  money  appropriated  by  Con- 
gress is  going  to  end  up  in  litigation  costs  and  not  cleaning  up  any 
of  our  polluted  dumping  sites. 

Second,  the  Congress  should  continue  to  hammer  out  the  details 
of  Federal  product  liability  laws,  and  I  don't  think  we  can  afford 
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any  longer  to  be  paralyzed  by  some  archaic  concept  of  States' 
rights  when  we  have  products  that  are  shipped  in  a  whole  huge  na- 
tional market  across  all  State  I!..3s. 

Finally,  the  Congress  should  consider  the  need  to  preempt  State 
laws  that  restrict  the  ability  cf  businesses  to  form  insurance  pools 
or  purchase  insurance  in  groups. 

Having  said  that,  Mr.  Chairman,  I  would  be  pleased  to  answer 
any  questions. 

[The  prepared  statement  of  Mr.  Sanders  follows:] 


30; 


283 


VS.  ted!  Mmm  Atefcbtntlm 

Wunlaftoo.  DC  20416 


STATEMENT 


JAMES  C.  SANDERS 
ADMINISTRATOR 


U.S.  SMALL  BUSINESS  ADMINISTRATION 
BEFORE  THE 
COMMITTEE  ON  SMALL  BUSINESS 
UNITED  STATES  SENATE 


"LIABILITY  INSURANCE  CRISIS" 


FEBRUARY  20.  1986 


•  >  1 


284 


MR.  CHAIRMAN  AND  MEMBERS  OF  THE  COMMITTEE; 

I  APPRECIATE  THE  OPPORTUNITY  TO  COME  BEFORE  THIS  COMMITTEE  TODAY 
TO  TESTIFY  ON  THE  LIABILITY  INSURANCE  CRISIS  WHICH  IS  PRESENTLY 
OCCURRING  AROUND  THE  COUNTRY.    THIS  IS  AN  AREA  IN  WHICH  I  HAVE  A 
DEEP  PERSONAL  INTEREST. 

MR.  CHAIRMAN.  AN  ALARMING  NUMBER  OF  SMALL  BUSINESSES  ARE 
REPORTING  DIFFICULTIES  THEY  ARE  EXPERIENCING  IN  OBTAINING 
LIABILITY  INSURANCE.    WE  ARE  HEARING  ABOUT  THEIR  INSURANCE 
PROBLEMS  FROM  SEVERAL  DIFFERENT  SOURCES.    A  NUMBER  OF  INQUIRIES 
HAVE  BEEN  RECEIVED  BY  THE  SBA'S  "ANSWER  DESK,"  WHICH  IS  A  TOLL 
FREE  NUMBER  OFFERING  SMALL  BUSINESSES  INFORMATION  AND  ASSISTANCE 

THE  CALLS  TO  THE  ANSWER  DESK  ARE  STARTING  TO  BECOME  ALL  TOO 
FAMILIAR.    SMALL  BUSINESSES  ARE  REPORTING  PREMIUM  INCREASES 
RANGING  FROM  20  TO  AS  MUCH  AS  1000  PERCENT.    IN  MANY  CASE3  THESE 
IREMIUM  DOLLARS  ARE  PURCHASING  LESS  PROTECTION,  AS  COVERAGE  HAS 
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BEEN  CUTBACK  AND  DEDUCTIBLES  INCREASED.    A  NEW  COMMERCIAL  GENERAL 
LIABILITY  (CGL)  POLICY  FORM  BEING  DEVELOPED  TO  INSURANCE  SERVICES 
ORGANIZATION  (ISO)  WOULD  ALSO  INCLUDE  CERTAIN  LEGAL  DEFENSE  COST 
WITHIN  THE  POLICY'S  COVERAGE  LIMITS  AND  EXCLUDE  COVERAGE  FOR 
"SUDDEN  AND  ACCIDENTAL  POLLUTION."    FURTHERMORE.  THE  FORM 
PROVIDES  COVERAGE  ON  A  "CLAIMS  MADE"  BASIS  INSTEAD  OF  THE  BROADER 
"OCCURRENCE"  BASIS  WHICH  WAS  THE  STANDARD  UNTIL  RECENTLY.  IN 
ADDITION.  THE  NON-CONCURRENCE  OF  MATCHING  CLAIMS-MADE  EXCLSS 
COVERAGE  OVER  PRIMARY  OCCURRENCE  COVERAGE  PRODUCES  DANGEROUS  GAPS 
FOR  THE  INSURED. 

IN  ADDITION  TO  HIGHER  PRICES  AND  CUTBACKS  IN  PROTECTION.  A  NUMBER 
OF  SMALL  BUSINESSES  ARE  REPORTING  THAI  THEIR  POLICIES  ARE  BEING 
CANCELLED  AND  THAT  COVERAGE  IS  NOT  AVAILABLE  AT  ANY  PRICE.  THIS 
IS  PARTICULARLY  TRUE  FOR  MANY  NEW  BUSINESSES.  VIRTUALLY  ALL  OF 
WHICH  ARE  SMALL. 
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SMALL  BUSINESSES  IN  A  BROAD  CROSS-SECTION  OF  INDUSTRIES  ARE  KNOWN 
TO  BE  HAVING  INSURANCE  AVAILABILITY  AND  AFFORDABILITY  PROBLEMS. 
THESE  BUSINESSES  INCLUDE  MANUFACTURERS,  DAY  CARE  PROVIDERS. 
MEDICAL  AND  OTHER  PROFESSIONALS.  TRUCKING  AND  BUS  COMPANIES. 
ESTABLISHMENTS  WITH  LIQUOR  LICENSES  AND  COMPANIES  HAVING  ANYTHING 
TO  DO  WITH  CHEMICALS  OR  HAZARDOUS  WASTE.    THE  INABILITY  OF 
BUSINESSES  TO  OBTAIN  POLICIES  TO  COVER  ENVIRONMENTAL  RISKS  HAS 
REACHED  CRISIS  PROPORTIONS  AND  PROPOSED  LEGISLATION  FOR  POLLUTION 
CLEANUP  LIABILITY  HAS  ONLY  EXACERBATED  THE  PROBLEM. 

IN  ADDITION  TO  THE  NUMEROUS  PHONE  CALLS  SBA  IS  RECEIVING.  SMALL 
BUSINESS  INSURANCE  PROBLEMS  HAVE  SURFACED  AS  A  PRIORITY  ISSUE  AT 
THE  WHITE  HOUSE  CONFERENCES  ON  SMALL  BUSINESS  BEING  HELD  IN  EACH 
OF  THE  50  STATES.    IN  ALL  BUT  ONE  OF  THE  CONFERENCES  HELD  TO 
DATE.  LIABILITY  INSURANCE  AND  PRODUCT  LIABILITY  PROBLEMS  HAVE 
FORMED  THE  BASES  FOR  RECOMMENDATIONS  FOR  LEGISLATIVE  RELIEF.  THE 
MOST  FREQUENT  OF  THE  RECOMMENDATIONS  FOR  REFORM  WAS  SPECIFICALLY 
AIMED  AT  ACHIEVING  A  UNIFORM  PRODUCT  LIABILITY  STANDARD.    AS  YOU 
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KNOW,  MR.  CHAIRMAN.  THE  CONGRESS  HAS  NOT,  AS  YET,  PASSED  FEDERAL 
PRODUCT  LIABILITY  LEGISLATION.    BOTH  THE  ADMINISTRATION  AND  THE 
SBA  HAVE  CONSISTENTLY  SUPPORTED  EFFORTS  TO  DEVELOP  NATIONAL 
PRODUCT  LIABILITY  STANDARDS,  YET  IN  ALMOST  10  YEARS  NO  PROGRESS 
CAN  BE  REPORTED. 

INSURANCE  TECHNIQUES  WERE  USED  BY  THE  EARLY  PHOENICIAN  SHIP 
OWNERS  TO  POOL  CARGO  LOSSES.    THE  MODERN  PROPERTY -CASUALTY 
INSURANCE  MARKET  CAN  TRACE  ITS  ROOTS  BACK  TO  EDWARD  LLOYD'S 
COFFEEHOUSE  IN  LONDON,  WHERE  IN  THE  1680'S  SHIP-HOLDERS  GATHERED 
TO  SHARE  THE  RISK  OF  A  VESSEL  BEING  LOST  AT  SEA. 

IN  1752,  BENJAMIN  FRANKLIN  FORMED  ONE  OF  THE  FIRST  FIRE  INSURANCE 
COMPANIES  IN  AMERICA. 

THEN,  IN  1869  THE  SUPREME  COURT  RULED  THAT  INSURANCE  CONTRACTS 
DID  NOT  CONSTITUTE  INTERSTATE  COMMERCE  AND  WERE,  THEREFORE,  NOT 
SUBJECT  TO  FEDERAL  CONTROL.    INDIVIDUAL  STATES  WrRE  ALLOWED  TO 
SET  UP  THEIR  OWN  REGULATORY  BODIES  TO  PROTECT  CONSUMERS. 
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IN  1944,  THE  SUPREME  COURT  RULED  THAT  INSURANCE  WAS  NOT  "WHOLLY 
BEYOND  THE  REGUL/TORY  POWER  OF  CONGRESS  UNDER  THE  COMMERCE 
CLAUSE,"  AND,  THEREFORE,  WAS  NOT  EXEMPT  FROM  ANTITRUST  LAWS. 
PRESIDENT  FRANKLIN  D.  ROOSEVELT  ASKED  CONGRESS  TO  GIVE  INSURANCE 
COMPANIES  SEVERAL  YEARS  TO  ADJUST  TO  THIS  DECISION  BUT  INSTEAD 
CONGRESS  IN  1945  PASSED  THE  McCARRAN-FERGUSON  ACT  (PL  79-15), 
WHICH  GRANTED  THE  INSURANCE  INDUSTRY  A  PERMANENT  EXEMPTION  FROM 
FEDERAL  REGULATION  AND  ANTITRUST  LAWS  SO  LONG  AS  IT  WAS  REGULATED 
BY  THE  STATES. 

THAT  ACT  DID  NOT  BAR  CONGRESS  FROM  ENACTING  ANY  LEGISLATION 
AFFECTING  INSURANCE.  AND  IT  HAS  ACTED  IN  RESPONSE  TO  SPECIFIC 
PROBLEMS.    IN  1968.  FOR  INSTANCE.  IN  ORDER  TO  ENHANCE  THE 
REBUILDING  OF  RIOT-TORN  CITIES.  CONGRESS  SET  UP  A  FEDERAL  RIOT 
INSURANCE  PROGRAM  THAT  WAS  EXPANDED  IN  1975  TO  PROVIDE  CRIhE 
INSURANCE  FOR  URBAN  DWELLERS.    (PL  90-448.  PL  94-13).    THE  RIOT 
INSURANCE  PROGRAM  MADE  MONEY  BECAUSE  DISTURBANCES  DECLINED  AFTER 
IT  WAS  INSTITUTED. 
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INSURANCE  COVERAGE  IS  ALSO  PROVIDED  BY  THE  FEDERAL  GOVERNMENT  IN 
SOME  AREAS  THAT  PRIVATE  COMPANIES  HAVE  REFUSED  TO  TOUCH,  SUCH  AS: 
SWINE  FLU  VACCINATIONS,  AGRICULTURAL  CROPS,  FLOOD-PRONE  AREAS, 
PENSIONS,  BANK  AND  SAVINGS  AND  LOAN  ACCOUNTS. 

IN  THE  MID  1970'S  CONGRESS  HELD  HEARINGS  ON  THE  RISING  COST  AND 
SHORTAGE  OF  INSURANCE  TO  COVFR  MEDICAL  MALPRACTICE  HOWEVER,  IT 
DID  NOT  LEGISLATE. 

THEN  IN  1981.  IN  ORDER  TO  MAKE  IT  EASIER  FOR  BUSINESSES  TO  OBTAIN 
INSURANCE  AGAINST  PRODUCT-LIABILITY  CLAIMS,  CONGRESS  ENACTED  THE 
•PRODUCT  LIABILITY  RISK  RETENTION  ACT"  WHICH  ALLOWED  BUSINESSES 
NEEDING  PRODUCT  LIABILITY  COVERAGE  TO  SET  UP  THEIR  OWN  INSURANCE 
POOLS  OR  TO  PURCHASE  INSURANCE  POLICIES  AS  A  GROUP.    THIS  LAW 
PREEMPTED  STATE  LAWS  WHICH  RESTRICTED  SUCH  ACTIONS.    THERE  ARE 
STILL  STATE  "ANTI-GROUP"  LAWS.  HOWEVER.  THAT  APPLY  TO  PURCHASERS 
OF  OTHER  TYPES  OF  LIABILITY  INSURANCE. 
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1.    THE  IMPACT  OF  THE  INSURANCE  CRISIS  ON  SMALL  BUSINESS 
AND  THE  ECONOMY 

FIRST.  I  WOULD  LIKE  TO  PUT  MY  STATEMENT  IN  CONTEXT  BY  DESCRIBING 
THE  ROLE  OF  SMALL  BUSINESS  IN  THE  ECONOMY.    BUSINESSES  WITH  LESS 
THAN  100  WORKERS  EMPLOY  APPROXIMATELY  MM  PERCENT  OF  THE  PRIVATE 
SECTOR  WORK  FORCE.    IN  RECENT  YEARS,  SMA1  L  BUSINESSES  HAVE 
CREATED  MORE  THAN  TWO-THIRDS  OF  OUR  NATION'S  NEW  JOBS.  IN 
ADDITION.  SMALL  BUSINESS  HAS  PRODUCED  2.5  TIMES  AS  MANY 
INNOVATIONS  AS  LARGE  BUSINESS.  RELATIVE  TO  THE  NUMBER  OF  PEOPLE 
EMPLOYED.    THE  ABILITY  OF  SMALL  FIRMS  TO  CONTRIBUTE  TO  THE 
ECONOMY  IS  BEING  CHALLENGED  BY  THE  COST  AND  AVAILABILITY  OF 
COMMERCIAL  LIABILITY  INSURANCE. 

SMALL  BUSINESSES  ARE  HIT  PARTICULARLY  HARD  WHEN  THERE  ARE 
SHORTAGES  OF  LIABILITY  INSURANCE.    IT  IS  DIFFICULT  FOR  MANY  SMALL 
BUSINESSES  OPERATING  IN  COMPETITIVE  ENVIRONMENTS  TO  PASS  HIGHER 
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PREMIUM  COSTS  ON  TO  CONSUMERS.    BECAUSE  LIABILITY  INSURANCE  IS 
NOT  A  LUXURY  ITEM  BUT  A  NECESSARY  EXPENSE  OF  DOING  BUSINESS, 
SMALL  BUSINESSES  WILL  HAVE  TO  FIND  SOME  MEANS  OF  PAYING  FOR 
INSURANCE.    IN  MANY  CASES,  THIS  MAY  RESULT  IN  LIMITING  BUSINESS 
EXPANSION  AND  REDUCING  PAYROLL  AND  OTHER  OPERATING  EXPENSES. 
MOST  SMALL  BUSINESSES  OPERATE  ON  VERY  MODEST  CASH  FLOW  AND  DO  NOT 
ENJOY  THE  FLEXIBILITY  OF  LARGE  BUSINESSES  TO  DIP  INTO  PROFITS, 
RAISE  PRICES.  OR  SHIFT  COSTS  AMONG  VARIOUS  LINES  OF  BUSINESS. 

IN  ADDITION,  SMALL  BUSINESSES  MAY  BE  AT  A  DISADVANTAGE  IN 
PURCHASING  INSURANCE  FROM  CARRIERS.    SMALL  BUSINESSES  PURCHASE 
LESS  PROTECTION  AND  FEWER  LINES  OF  INSURANCE  THAN  LARGE 
BUSINESSES  AND  MAY  HAVE  LESS  LEVERAGE  IN  NEGOTIATING  FAVORABLE 
INSURANCE  RATES.    SMALL  BUSINESSES  MAY  ALSO  HAVE  DIFFICULTY 
OBTAINING  FAVORABLE  RATES  BECAUSE  MANY  INSURERS  DO  NOT 
EXPERIENCE -RATE  PREMIUMS  FOR  BUSINESSES  UNDER  A  CERTAIN  SIZE. 
BECAUSE  IT  IS  DIFFICULT  TO  GENERALIZE  SMALL  FIRMS1  EXPERIENCE, 
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INSURERS  BASE  RATES  ON  INDUSTRY-WIDE  OR  SUB-INDUSTRY  CLASSES. 
THEREFORE,  EVEN  IF  A  SMALL  FIRM  CAN  DEMONSTRATE  A  HEALTHY  CLAIMS 
HISTORY.  TT  MAY  NOT  HELP  THE  FIRM  TO  ACHIEVE  A  MORE  AFFORDABLE 
PREMIUM  RATE. 

AN  ADDITIONAL  FACTOR  THAT  PUTS  SMALL  BUSINESS  AT  A  DISADVANTAGE 
IN  BUYING  INSURANCE  IS  ITS  LACK  OF  IN-HOUSE  EXPERTISE  IN 
PURCHASING  INSURANCE  AND  MANAGING  RISK.    IN  MOST  SMALL  BUSINESSES 
THE  BUSINESS  OWNER  MAKES  INSURANCE  DECISIONS  ALONG  WITH  A  HOST  OF 
OTHERS.  WHILE  IN  MOST  LARGE  BUSINESSES  THERE  ARE  "RISK  MANAGERS" 
ON  STAFF.  WHOSE  SOLE  DUTY  IS  TO  PURCHASE  INSURANCE  AND  ASSESS  AND 
MANAGE  RISK.    RISK  MANAGERS  HELP  TU  DEVISE  AND  IMPLEMENT 
PROCEDURES  TO  IMPROVE  SAFETY  AND  QUALITY  CONTROL.    FROM  THE 
INSURER'S  PERSPECTIVE,  A  BUSINESS  IS  A  MORE  ATTRACTIVE  CUSTOMER 
IF  IT  CAN  DEMONSTRATE  THAT.  TO  SOME  EXTENT.  IT  HAS  ISOLATED  AND 
REDUCED  POTENTIAL  RISKS. 
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IN  ADDITION  TO  SMALL  BUSINESSES*  DIFFICULTIES  IN  PURCHASING 
COMERCIAL  INSURANCE  POLICIES,  SMALL  BUSINESSES  ARE  LESS  ABLE 
THAN  LAfwE  BUSINESSES  TO  PROTECT  THEMSELVES  BY  SELF-INSURING  BUT 
MAY  FIND  A  SOLUTION  IN  A  GROUP  INSURANCE  POOL.    THE  LIMITATIONS 
OF  INSURANCE  ALTERNATIVES  FOR  SMALL  BUSINESS  ARE  DISCUSSED  IN 
MORE  DETAIL  IN  SECTICN  3. 

MANY  SMALL  BUSINESSES  THAT  CANNOT  OBTAIN  COVERAGE  AT  ANY  PRICE 
MAY  SIMPLY  GO  OUT  OF  BUSINESS,  PARTICULARLY  THOSE  BUSINESSES  THAT 
ARE  REQUIRED  BY  LAW  TO  CARRY  INSURANCE.    SOME  SMALL  BUSINESSES 
WILL  CHOOSE  TO  "GO  BARF"  AND  OPERATE  WITHOUT  INSURANCE  C0VF3AGE, 
EXPOSING  THE  BUSINESS1  AND.  OFTEN.  PERSONAL  ASSETS  TO  POTENTIAL 
LIABILITY  CLAIMS.    FOR  BUSINESSES  OPERATING  WITHOUT  INSURANCE 
PROTECTION,  IT  WILL  BE  PARTICULARLY  DIFFICULT  TO  OBTAIN  FINANCING 
THROUGH  COMMERCIAL  LENDING  INSTITUTIONS.    TO  AFFORD  DRAMATICALLY 
INCREASED  INSURANCE  PRICEb.  SMALL  bUSINESSES  MAY  DIVERT  FUNDS 
FROM  BUSINESS  EXPANSION  PLANS.  PRODUCING  A  SIGNIFICANT  LOSS  TO 
THE  ECONOMY  OF  JOBS.  PRODUCTS.  SERVICES  AND  INNOVATIONS.  THIS 
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LOSS  INCLUDES  NOT  ONLY  THE  NUMBER  OF  SMALL  BUSINESSES  THAT 
CONTRACT  OR  FAIL.  BUT  ALSO  THE  NUMBER  OF  FIRMS  THAT  NEVER 
START-UP  BECAUSE  OF  THE  COST  OR  UNAVAILABILITY  OF  INSURANCE. 

2.       CAUSES  OF  THE  PROBLEM 

THERE  ARE  SEVERAL  REASONS  THAT  EXPERTS  HAVE  OFFERED  FOR  THE 
CURRENT  PROBLEMS  SMALL  BUSINESSES  ARE  EXPERIENCING  IN  OBTAINING 
LIABILITY  INSURANCE.    ONE  OF  PWO  MAJOR  REASONS  ADVANCED  IS  THE 
CYCLICAL  NATURE  OF  THE  INSURANCE  INDUSTRY. 

THE  "UNDERWRITING  CYCLE"  APPARENTLY  OCCURS  AS  INSURANCE  CARRIERS 
PRICE  THEIR  POLICIES  LOWER  TO  BUILD  VOLUME  AND  THEN  FINANCE 
LOSSES  WI1H  INCOME  FROM  INVESTMENTS.    WHEN  THE  INVESTMENT  INCOME 
DECLINES  AND  WHEN  CLAIMS  OCCUR  ABOVE  ANTICIPATED  LEVELS,  RATES 
MUST  BE  INCREASED  AND  RISKS  REASSESSED.    FURTHERMORE,  THE  PRIMARY 
INSURER  DOES  NOT  RETAIN  THE  FULL  EXPOSURE  OF  THE  LIMITS  OF  THE 
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POLICY,  OFTEN  "REINSURING"  OR  LAYING  OFF  AS  MUCH  AS  901  OF  THE 
LIMITS  TO  OTHER  INSURERS  WHO  SPECIALIZE  IN  REINSURANCE.    IF  THE 
RE-INSURERS  ARE  UNWILLING  OR  UNABLE  TO  CONTINUE  TO  WRITu  THE 
INSURANCE.  THE  PRIMARY  INSURER  FREQUENTLY  WITHDRAWS. 

THE  CAPACITY  CONSTRAINTS  OF  THE  INSURANCE  INDUSTRY  ARE  RELATED  TO 
THE  INDUSTRY'S  CYCLES  AND  CONTRIBUTE  TO  SHORTAGES  OF  LIABILITY 
INSURANCE.    BECAUSE  UNDERWRITING  LOSSES  ARE  PARTIALLY  PAID  FROM 
"SURPLUS."  WHICH  IS  THE  EQUIVALENT  OF  A  CORPORATION'S  WORKING 
CAPITAL  OR  RETAINED  EARNINGS.  THE  ABILITY  OF  AN  INSURER  TO  WRITE 
POLICIES  IS  A  FUNCTION  OF  ITS  LEVEL  OF  SURPLUS.    INTEREST  RATES 
AND  LOSSES  DIRECTLY  AFFECT  SURPLUS  LEVELS  AND  IN  RECENT  YEARS. 
HEAVY  LOSSES  AND  DECLINING  INTEREST  RATES  HAVE  ERODED  INSURFRS' 
SURPLUS.    THE  RESUL,    S  A  LACK  OF  CAPACITY  TO  SUPPLY  BUSINESS 
CONSUMERS*  DEMAND  FOR  INSURANCE  PROTECTION. 
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it  should  be  remembered  that  during  the  period  of  1980  through 
1983,  insurers  were  slashing  rates  by  as  much  as  fifty  to 
seventy-five  percent  tach  year  -  hoping  that  the  investment 
returns  would  cover  the  losses. 

to  ensure:  that  carriers  do  not  write  more  business  than  they  can 
afford  to  when  surplus  is  low,  state  regulators  scrutinize 
insurers'  premium  income  relative  to  their  surplus.  regulators 
follow  a  rule-of-thumb  know  as  the  "kenny  formula,"  which 
theorizes  that  premiums  should  not  exceid  surplus  by  more  than  2 

TO  3  TIMES. 

GIVEN  THE  CURRENT  SHORTFALL  IN  INDUSTRY  CAPACITY.  INSURtRS  ARE 
RAISING  PRICES.  CUTTIXo  6ACK  ON  PROTECTION,  TURNING  AWAY  NEW 
BUSINESS,  AND  CAREFULLV  SELECTING  THOSE  3USINESSES  V'HOSF  POLICIES 
THEY  WISH  TO  RETAIN.    AS  CAPACITY  IS  H .STORED,  POLICIES  SHOULD 
BECOME  ^0R£  R»     LY  AVAIL \BLE  AND  INSURANCE  PRICES  SHOULD 
STABILIZE,  -XLINE. 
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KEEPING  IN  MIND  THAT  INSURANCE  IS  ONLY  ONE  WAY  TO  TRANSFER  RISK 
(OTHER  WAYS  INCLUDE  HOLD  HARMLESS  AGREEMENTS,  LIABILITY  WAIVERS, 
SELF-INSURANCE,  POOLING  AND  ALL  KINDS  OF  RISK  MANAGEMENT 
TECHNIQUES),  WE  MUST  EXAMINE  THE  MACHINERY  THAT  CREATES 
LIABILITIES  AND  ITS  EXPANDING  UNIVERST.    THIS  IS,  IN  SHORT,  THE 
EXPLODING  UNIVERSE  OF  THE  CIVIL  JUSTICE  SYSTEM  -  THE  TORT 
LIABILITY  THEATER.    IT  WOULD  APPEAR  THAT  LITIGATION  IS  AMERICA'S 
NUMBER  ONE  GROWTH  INDUSTRY. 

EACH  STATE  HAS  ITS  OWN  STATUTORY  AND  JUDGE-MADE  TORT  LAW  WHICH 
MAY  VARY  SIGNIFICANTLY  FROM  STATE  TO  STATE.    THE  DIFFERENCE  IN 
STATE  LAWS  MAKES  IT  DIFFICULT  TO  PREDICT,  FOR  EXAMPLE,  THE 
POTENTIAL  LIABILITY  OF  MANUFACTURERS  FOR  DEFECTIVE  PRODUCTS  1HAT 
MAY  INJURE  PERSONS  IN  SEVERAL  STATES.    INSURANCE  CARRIERS  ARE 
RELUCTANT  TO  UNDERWRITE  LIABILITIES  THAT  THEY  CANNOT  ACCURATEI  Y 
PREDICT.    ADDITIONALLY,  JUDGES  AND  JURIES  ARE  INCREASINGLY 
AWARDING  DAMAGES  TO  AN  EXPANDING  GROUP  OF  PLAINTIFFS  FOR  HARMS 
THAT  UNDERWRITERS  NEVER  INl ENDED  TO  BE  INCLUDED  IN  INSURANCE 
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POLICIES.    PARTICULARLY  IN  THE  AREAS  OF  ENVIRONMENTAL  HAZARDS  AND 
PRODUCT  LIABILITY,  AWARDS  HAVE  BEEN  VERY  SIGNIFICANT  AND  HAVE 
GONE  TO  UNANTICIPATED  PLAINTIFFS  FOR  INJURIES  NOT  CONTEMPLATED  BY 
INSURANCE  CARRIERS. 

WAS  IT  EVER  THE  THEORY  THAT  PUNITIVE  DAMAGES  SHOULD  BE  A  WINDFALL 
FOR  PLAINTIFF'S  ATTRONEYS  -  I  THINK  NOT  -  BUT  THAT  IS  WHERE  IT 
HAS  EVOLVED  TODAY. 

3.    SOLUTIONS  TO  THE  INSURANCE  CRISIS 

WHILE  INSURERS1  COMPETITIVE  PRICING  PRATICES  CAN  NOT  BE  DISMISSED 
AS  A  CAUSE  OF  THE  CURRENT  INSURANCE  CRISIS,  THE  MOST  EFFECTIVE 
MEANS  OF  RESOLVING  THE  CRISIS  IS  TO  MAKE  INSURANCE  RISKS  MORE 
PREDICTABLE.    INCREASING  REGULAliON  OF  THE  INSURANCE  INDUSTRY 
WILL  NOT  RESULT  IN  REDUCING  INSURANCE  AVAILABILITY.    RATHER,  IT 
WILL  CAUSE  INSURERS  TO  MOVE  CAPITAL  TO  LESS  RESTRICTIVE  MARKETS, 
ULTIMATELY  RESULTING  IN  AN  EVEN  MORE  GREATLY  DIMINISHED  INSURANCE 
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SUPPLY.    CAPITOL  IS  ATTRACTED  TO  INSURANCE  RISK-TAKING  WHERE 
THERE  IS  A  PREDICTABLE  POSSIBILITY  OF  ADEQUATE  RETURN  FOR  THE 
RISK. 

TO  BRING  INSURERS  BACK  INTO  THE  MARKET  PLACE,  IT  WILL  BE 
NECESSARY  FOR  STATES  TO  ENACT  REFORM?  OF  THE  CIVIL  JUSTICE 
SYSTEM.    SOME  OF  THE  REFORMS  CURRENTLY  UNDER  CONSIDERATION  BY 
STATES  INCLUDE: 

0         MODIFICATION  OF  JOINT  AND  SEVERAL  LIABILITY  STANDARDS  SO 
THAT  LIABILITY  IS  ASSIGNED  TO  PARTIES  ACCORDING  TO  THEIR 
RELATIVE  RESPONSIBILITY  FOR  AN  INJURY.    THERE  CURRENTLY  IS 
A  WIDESPREAD  ADHERENCE  TO  THE  "DEEP  POCKET"  THEORY  -  SUCK 
IT  TO  THE  ONE  WHO  HAS  THE  MONEY! 

0         LIMITATIONS  ON  NONECONOMIC  DAMAGES,  SUCH  AS  PUNITIVE 
DAMAGES  AND  DAMAGES  FOR  PAIN  AND  SUFFERING.    SOME  HAVE 
ADVOCATED  A  CAP  OF  $250,000  FOR  NON-ECONOMIC  DAMAGES. 
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0         SLIDING  SCALES  ON  ATTORNEYS'  CONTINGENCY  FEES.  FOR 

EXAMPLE  ,  AN  ATTORNEY  COULD  RECEIVE  40  PERCENT  OF  THE  FIRST 
$50,000  OF  A  DAMAGE  AWARD t  33.3  PERCENT  OF  THE  NEXT 
$50,000  AWARDED,  25  PERCENT  ON  THE  NEXT        .000  AND  10 
PERCENT  ABOVE  $200,000. 

0  PERIODIC  RATHER  THAN  LUMP-SUM  PAYMENTS  OF  DAMAGE  AWARDS. 
PROPONENTS  URGE  THAT  STRUCTURED  PAYMENTS  OVER  TIME  WOULD 
LESSEN  FINANCIAL  HARDSHIPS  ON  INSUREDS  AND  INSURERS. 

0         ABOLITION  OR  MODIFICATION  OF  THE  COLLATERAL  SOURCE  RULE. 
THIS  RULE  PREVENTS  THE  INTRODUCTION  OF  EVIDENCE  IN  COURT 
THAT  A  PARTY  HAS  BEEN  COMPENSATED  FOR  AN  INJURY  FROM 
ANOTHER  SOURCE  SUCH  AS  SOCIAL  SECURITY  OR  WORKERS' 
COMPENSATION.    ABOLITION  OR  MODIFICATION  OF  THIS  RULE 
WOULD  RESULT  IN  REDUCTIONS  IN  DAMAGE  AWARDS. 
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0         USE  OF  ALTERNATIVE  DISPUTE  RESOLUTION  MECHANISMS  SUCH  AS 
BINDING  ARBITRATION.    ALTERNATIVES  TO  TRADITIONAL 
LITIGATION,  ESPECIALLY  FOR  RELATIVELY  SMALL  CLAIMS,  WOULD 
REDUCE  THF  TIME  AND  COST  OF  CLAIMS  ADJUDICATION. 

0         CREATION  OF  PRE-TRIAL  SCRttNING  PANELS.    SUCH  PANELS  WOULD 
DETERMINE  THE  VALIDITY  OF  SUITS  AND  PENALIZE  PARTIES  FOR 
BRINGING  FRIVOLOUS  SUITS. 

FINALLY,  THERE  MAY  BE  INSURANCE  AVAILABILITY  PROBLEMS  THAT  RESULT 
FROM  FEDERAL  STATUTES,  SUCH  AS  THE  COMPREHENSIVE  ENVIRONMENTAL 
RESPONSE,  COMPENSATION  AND  LIABILITY  ACT  OF  1980  (CERCLA  OR 
SUPERFUND).    TO  BRING  INSURERS  AND  REINSURERS  BACK  INTO  THE 
POLLUTION  LIABILITY  INSURANCE  MARKRT,  IT  MAY  BE  NECESSARY  FOR  THE 
CONGRESS  TO  CLARIFY  OR  AMEND  THE  LAW'S  LIABILITY  STANDARDS  TO 
ENSURE  THAT  LIABILITY  IS  NOT  IMPOSED  ON  A  STRICT  AND  JOINT  AND 
SEVERAL  BASIS. 
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A  DIFFICULT  QUESTION  IN  RESOLVING  THE  VARIOUS  LIABILITY  INSURANCE 
ISSUES  WILL  BE  DEFINING  THE  RESPECTIVE  ROLES  OF  THE  FEDERAL  AND 
STATE  GOVERNMENTS.    BECAUSE,  HISTORICALLY,  STATES  HAVE  ENJOYED 
RESPONSIBILITY  FOR  REGULATING  THE  INSURANCE  INDUSTRY  AND 
ESTABLISHING  TORT  LIABILITY  STANDARDS.  IT  WILL  BE  MOST  EFFECTIVE 
FOR  THE  STATES  TO  RESOLVE  INSURANCE  PRObLCMS.    BEYOND  THE 
CLARIFICATION  OF  FEDERAL  STATUTES,  IT  IS  NOT  CLEAR  WHICH 
INSURANCE  PROBLEMS  THE  FEDERAL  GOVERNMENT  MIGHT  APPROPRIATELY 
ADDRESS.    IN  ADDITION  TO  AMENDING  SUPERFUND,  ONE  POTENTIAL  AREA 
OF  FEDERAL  INTERVENTION  IS  A  NATIONAL  PRODUCT  LIABILITY 
STANDARD.    FINALLY,  THE  FEDERAL  GOVERNMENT  MIGHT  ENACT 
LEGISLATION  PREEMPTING  STATE  LAWS  THAT  RESTRICT  THE  ABILITY  OF 
BUSINESSES  TO  PURCHASE  INSURANCE  POLICIES  IN  GROUPS  OR  TO  FORM 
INSURANCE  POOLS. 

I  HOPE  THAT  THE  WORK  OF  THIS  COMMITTEE  AND  OTHER  CONGRESSIONAL 
COMMITTEES  LOOKING  AT  THE  ISSUE  WILL  RESULT  IN  A  DETERMINATION  OF 
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THE  PROPER  ROLE  OF  THE  FEDERAL  GOVERNMENT  IN  RESOLVING  INSURANCE 
PROBLEMS.    HOWEVER,  EXPERIENCE  IN  TRYING  TO  RESOLVE  THE  PRODUCT 
LIABILITY  CRISIS  AT  THE  FEDERAL  LEVEL  IS  DISCOURAGING. 

AT  THE  EXECUTIVE  BRANCH  LEVEL,  THE  ATTORNEY  GENERAL  HAS 
ESTABLISHED  AN  INTERAGENCY  WORKING  GROUP  TO  FOCUS  ON  A  NUMBER  OF 
TORT  REFORM  ISSUES,  INCLUDING  PRODUCT  LIABILITY  AND  THE 
AVAI-.3ILITY  OF  LIABILITY  INSURANCE  FOR  BUSINESSES.    THE  SBA  IS 
ASSISTING  THE  WORKING  GROUP  IN  DEFINING  SMALL  BUSINESSES1 
INSURANCE  PROBLEMS  AND  IN  RECOMMENDING  APPROPRIATE  SOLUTIONS  TO 
THE  INSURANCE  CRISIS. 

IN  THE  SHORT-RUN.  THERE  ARE  SOME  PRACTICAL  STEPS  SMALL  BUSINESSES 
WHO  ARE  HAVING  DIFFICULTIES  PURCHASING  LIABILITY  INSURANCE  CAN 
TAKE.    UNFORTUNATELY,  FOR  SOME  NEW  AND  SMALL  BUSINESSES,  THERE 
MAY  BE  NO  IMMEDIATE  SOLUTION  TO  THE  INSURANCE  CRUNCH. 
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BUSINESSES  SHOULD  SHOP-AROUND  FOR  INSURANCE  COVERAGE  JUST  AS  THEY 
WOULD  FOR  ANY  OTHER  NECESSARY  BUSINESS  PRODUCT  OR  SERVICE.  A 
NUMBER  OF  SMALL  BUSINESSES  THAT  INITIALLY  REPORTED  POLICY 
CANCELLATIONS  LATER  INFORMED  US  THAT  THEY  WERE  ABLE  TO  FIND  SOME 
COVERAGE.  ALTHOUGH  SCALED-DOWN  AND  AT  A  HIGHER  COST. 

CONSUMERS  SHOULD  CONTACT  STATE  INSURANCE  DEPARTMENTS  TO  SEE  IF 
THERE  IS  A  MARKET  ASSISTANCE  PLAN  (MAP)  OPERATING  IN  THE  STATE. 
A  MAP  IS  A  VOLUNTARY  ORGANIZATION  OF  INSURANCE  CARRIERS  WITHIN 
THE  STATE  WHICH  ASSISTS  BUSINESSES  IN  LOCATING 
DIFFICULT-TO-OBTAIN  INSURANCE  POLICIES.    WHILE  MAPS  DO  NOT 
GUARANTEE  THAT  A  BUSINESS  WILL  OBTAIN  COVERAGE,  IN  MANY 
INSTANCES.  THEY  MAY  HELP  A  CONSUMER  TO  OBTAIN  A  SUITABLE 
INSURANCE  POLICY. 

SMALL  BUSINESSES  SHOULD  DEVELOP  RECORDS  Of  SAFETY  PROCEDURES  4ND 
LOOK  AT  WAYS  TO  IMPROVE  SAFETY  AND  QUALITY-CONTROL.    IF  POSSIBLE, 
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SMALL  BUSINESSES  SHOULD  FOLLOW  THE  LEAD  OF  LARGE  FIRMS  AND  CALL 
IN  RISK  MANAGEMENT  CONSULTANTS  TO  HELP  ASCERTAIN  RISK  AND  IMPROVE 
SAFETY  PROCEDURES. 

SMALL  BUSINESSES  SHOULD  CAREFULLY  EVALUATE  THEIR  INSURANCE  NEEDS 
AND  BE  PREPARED  TO  ASSUME  A  GREATER  AMOUNT  OF  RISK.    THEY  MAY  BE 
ABLE  TO  NEGOTIATE  BETTER  POLICY  TERMS  IF  THEY  ACCEPT  A  HIGHER 
DEDUCTIBLE  AND  ASSUME  LIABILITY  FOR  SPECIFIED  RISKS  OR  EVENTS. 
FOR  THOSE  UNINSURED  RISKS,  IT  IS  VERY  IMPORTANT  FOR  THE  BUSINESS 
TO  EVALUATE  AND  IMPROVE  ITS  SAFETY  AND  QUALITY  CONTROL. 

ANOTHER  POSSIBILITY  FOR  SOME  SMALL  BUSINESSES  IS  TO  OBTAIN  A 
POLICY  THROUGH  A  TRADE  ASSOCIATION.    SOME -TRADE  ASSOCIATIONS  ARE 
ABLE  TO  NEGOTIATE  POLICIES  FOR  THEIR  MEMBERS  THAT  MAY  OFFER  LOWER 
RATES  THAN  THE  BUSINESSES  COULD  INDIVIDUALLY  OBTAIN.    IF  THIS  IS 
POSSIBLE.  THE  AFFORDABILITY  OR  AVAILABILITY  OF  AN  INSURANCE 
POLICY  MAY  WELL  JUSTIFY  THE  PRICE  OF  MEMBERSHIP  IN  THE  TRADE 
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GROUP.    IT  MAY  ALSO  BE  POSSIBLE  TO  OBTAIN  COVERAGE  THROUGH  THE 
TRADE  ASSOCIATIONS  MASTER  OR  GROUP  POLICY,  IF  AVAILABLE.  IN 
SEVERAL  STATES,  HOWEVER,  THERE  ARE  LAWS  THAT  PROHIBIT  OR  RESTRICT 
THE  ABILITY  OF  BUSINESSES  TO  PURCHASE  INSURANCE  IN  GROUPS. 


FOR  SOME  OF  THE  MORE  PROFITABLE  SMALL  BUSINESSES,  SELF-INSURANCE 
OR  RISK-POOLING  WITH  OTHER  BUSINESSES  MAY  BE  A  FEASIBLE 
ALTERNATIVE  TO  CONVENTIONAL  POLICIES.    A  SELF -INSURANCE  RESERVE 
REQUIRES  A  BUSINESS  TO  SET-ASIDE  FUNDS  TO  COVER  FUTURE 
CLAIMS.1    A  GROUP  POOL,  SUCH  AS  AN  INSURANCE  CAPTIVE  OR  MUTUAL 
COMPANY  REQUIRES  CAPITAL  CONTRIBUTIONS  TO  ESTABLISH  THE  POOL,  IN 
ADDITION  TO  ONGOING  PREMIUM  COSTS.    FOR  MANY  SMALL  BUSINESSES, 
HOWEVER.  THE  COST  OF  SELF-INSURING  OR  RISK-POOLING  IS  PROHIBITIVE. 

IN  ADDITION  TO  THE  COSTS,  ONE  OF  THE  MAJOR  PROBLEMS  WITH 
SELF-INSURANCE  AND  RISK-POOLING  IS  THE  DIFFICULTY  OF  OBTAINING 


Monies  set  aside  for  self-insurance  purposes  are  not  tax 
deductible  amounts  actually  paid  out  in  claims  out  of  reserves, 
however,  are  deductible.  businesses  can  deduct  from  r  come 
premiums  paid  on  a  conventional  insurance  policy. 
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NECESSARY  REINSURANCE.    WITHOU    REINSURANCE  OR  AN  UMBRELLA 
POLICY.  THE  3ELF-INSURED»S  OR  POOL'S  RESERVES  WILL  MARK  THE 
EXTENT  OF  ITS  PROTECTION!  THE  BUSINESS'  UNDERLYING  ASSfTS  MAY  BE 
USED  TO  SATISFY  CLAIMS  BEYOND  THE  EXTENT  OF  RESERVES. 

SELF-INSURANCE  AND  INNOVATIVE  GROUP- INSURANCE  ALTERNATIVE  WILL 
PROVIDE  SOME  BUSINESSES  AND  CITIES  WITH  NEEDED  PROTECTION.  WHILE 
PUTTING  SOME  COMPETITIVE  PRESSURE  ON  CONVENTIONAL  INSURANCE 
CARRIERS  TO  EASEUP  ON  PRICES  AND  AVAILABILITY.    IT  IS  NOT  CLEAR. 
HOWEVER.  TO  WHAT  EXTENT  SELF-INSURANCE  AND  INSURANCt  CAPTIVES 
WILL  PERSIST  IN  THE  LONG-RUN  AS  COMPETITION  IN  THE  CONVENTIONAL 
INSURANCE  MARKET  AS  INCREASES  AND  PRICES  BEGIN  TO  DECLINE.  IN 
ADDITION.  INCREASING  LITIGATION  AND  DAMAGE  AWARDS  ARE  AS  MUCH  A 
THREAT  TO  THE  LONG  TERM  SOLVENCY  OF  ALTERNATE  tm^'JRANCE 
MECHANISMS  AS  THEY  ARE  TO  STANDARD  INS  ^NCE  RATES. 

THIS  CONuLUPFS  MY  PREPARED  STATEMENT.  I  WILL  BE  HAPPY  TO  ANSWER 
ANY  QUESTIONS  Y^U  MAY  HAVE. 
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Senator  Kasten.  Mr.  Si  :ders,  thank  you  very  much  for  your 
statement. 

You  said  in  your  reference  to  London  that  we  had  lost  all  pre- 
dictability. It  seems  to  me  there  are  two  sets  of  problems  here.  One 
is  the  predictability  or  the  pinpointing  of  the  responsibility,  the 
fault-finding,  and  the  other  set  of  problems  is  the  fact  that  what  we 
have  got  here  ?s  a  patchwork  of  50  different  systems,  and  what 
may  be  predictable  or  at  least  understandable  in  one  particular  ju- 
risdiction is  absolutely  different  in  another.  The  result  is  that  you 
get  to  a  system  in  which  63  cents — in  your  asbestos  example,  and 
they're  all  in  that  range — 63  cents  of  every  dollar  is  going  to  trans 
action  costs  or  legal  fees,  not  including  the  court. 

Now  in  your  view  do  we  need  a  uniform  product  liability  bill 
that  will  cover  the  entire  country? 

Mr.  Sanders.  Well,  I  have  believed  for  a  long  time,  Senator,  that 
we  need  a  uniform  product  liability  law  that  cuts  across  all  the 
State  boundaries,  since  every  small  manufacturer  or  business 
person  never  knows  where  his  ■  soducts  are  going  to  be  sold  or 
where  he  may  be  subjected  to  a  suit.  It  seems  apparent  to  me  that 
that  Has  to  be  uniformity  throughout  all  of  the  States. 

Senator  Kajten.  You  mentioned  in  your  statement  the  Risk  Re- 
tention Act  of  1981,  which  preempted  State  laws  and  allowed  busi- 
nesses to  form  insurance  pools  or  to  purchase  group  policies  for 
product  liability  coverage.  Now  how  well  has  that  law  worked  in 
your  opinion  for  small  businesses  that  need  product  liability  cover- 
age. The  Risk  Retention  Act  which  some  of  us  worked  on  in  1981 — 
and  then  you  pointed  cnt  that  there  still  are  some  anti-group  laws 
applying  to  other  types  of  lability  insurance. 

Could  you  cite  some  examples  and  the  effect  that  these  statutes 
had?  You  said  that  you  would  like  to  have  the  Congress  reconsider 
those,  possibly  to  repeal  some  of  these  anti-group  laws.  Could  you 
comment,  first  of  all,  on  the  risk  insurance,  the  Risk  Retention  Act, 
and  what  that  effect  has  had,  and  then  specifically  on  some  of 
these  States  with  the  anti-group  laws? 

Mr.  Sanders.  Well,  I  don't  have  any  precise  numbers  that  I  have 
seen  that  would  indicate  the  increase  in  capacity  that  was  created 
by  the  passage  of  that  law.  I'm  quite  sure  from  various  stories  I  get 
that  there  have  been  number  of  these  pools  created  for  products  li- 
ability. 

As  we  both  know,  the  problem  there  is  it's  limited  to  the  prod- 
ucts liability  area,  and  there's  just  as  much  need  in  some  other 
areas  of  liability  for  such  pooling.  That's  what  I  referred  to  when  I 
said  that  tue  States  that  do  not  have  the  enabling  legislation  to 
create  joint  underwriting  authorities  should  do  so. 

When  I  was  in  California  we  created  JUA's,  Joint  Underwriting 
Authorities,  in  which  we  would  combine  school  districts,  10  or  15 
school  districts  combined  together,  pooling  their  resources,  and 
then  it  made  the  marketing  of  the  excess  liability  of  $10  or  $20  or 
$50  million  much  easier  as  they  retained  in  a  pool  the  first  level  of 
liability  exposure. 

Those  kinds  of  techniques  are  cried  for  at  this  particular  rime. 
I'd  like  to  see  that  kind  of  approach  in  risk  retention  expanded  to 
include  liabilities  beyond  product  liabilities.  I  think  it's  been  very 
effective. 
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Senator  Hasten.  Senator  Bumpers. 

Senator  Bumpers.  Mr.  Sanders?  thc^e  figures  you  gave  about  the 
average  jury  verdict  over  the  last  10  years  are  really  staggering. 
Would  you  repeat  those  for  me?  I'm  not  sure  I  got  them  down 
right. 

Mr.  Sanders.  You're  talking  about  the  medical  malpractice  and 
the  

Senator  Bumpers.  Yes.  You  said  the  medical  malpractice  jury 
verdicts  had  gone  from  an  average  of  200-and-something  thousand 
in  1975? 

Mr.  Sanders.  Two  hundred  and  twenty  thousand  dollars  in  1975 
to  $1,017,000  in  1985. 

Senator  Bumpers.  And  the  next  figure  on  

Mr.  Sanders.  On  products  liability,  jury  verdicts,  from  $393,000 
in  1975  to  $1,850,000  in  1985. 

Senator  Bumpers.  You're  saying  those  are  the  average  jury  ver- 
dicts? 

Mr.  Sanders.  Those  are  the  average  jury  verdicts  in  those  two 
areas. 

Senator  Bumpers.  Where  did  you  get  those  figures? 
Mr.  Sanders.  These  figures  come  from  the  Jury  Verdict  Re- 
search, Inc. 
Senator  Bumpers.  Who  is  that? 

Mr.  Sanders.  Well,  they're  a  research  group,  and  I  can  submit  to 
you  

Senator  Bumpers.  Who  funds  that  group? 

Mr.  Sanders,  i  don't  know  who  funds  the  group. 

Senator  Bumpers.  Where  are  they  located? 

Mr.  Sanders.  I  picked  this  from  a  publication,  and  I  would  sus- 
pect that  this  group  is  one  of  those  who  does  research  on  the  basis 
of  actuarial  work  for  insurance  companies. 

Senator  Bumpers.  The  reason  that  was  so  staggering  to  me — I 
don't  believe  that  there  have  been  half  a  dozen  jury  verdicts  in  the 
State  of  Arkansas  in  the  last  10  years  that  exceeded  $1  million 
product  liability  or  malpractice. 

Mr.  Sanders.  I  would  venture  to  say  California  would  increase 
that  number  by  10  times. 

Senator  Bumpers.  You  believe  in  States'  rights?  You  don't  think 
that  States'  rights  is  archa!c,  do  you? 

Mr.  Sanders.  I  do  not  think  States'  rights  is  archaic  at  all. 

Senator  Bumpers.  Why  should  Arkansas  be  penalized  because  of 
California? 

Mr.  Sanders.  Well,  I  think  that  capital  will  flow  into  the  ^tete 
where  it's  more  comfortable  for  insurance  companies  to  risk  their 
capital  on  the  basis  of  some  return.  It  may  be  that  Arkansas  would 
be  more  conducive  to  that  kind  of  a  risk  V  an  California,  but  I  do 
think  that  we  have  things  in  ii  terstate  r  jmmerce  that  should  not 
be  limited  by  the  enormous  variety  in  State  law,  and  I  believe  cer- 
tainly products  is  one  of  them. 

Senator  B./mpeks.  One  of  the  problems  I've  always  had  with.  Sen- 
ator Kasten's  bill  is  I  think  it  does  intrude  dramatically  on  the 
right  of  States  to  dictate  tort  law  in  th*.  ;.r  States,  which  has  always 
been  their  prerogative.  For  200  years  we  have  reserved  that  right 
to  the  States,  and  for  the  U.S.  Government  to  again  into  paternalis- 
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tic  posture  of  telling  the  States  that  they're  not  handling  their 
business  well  and  that  we're  going  to  take  it  over  for  them  doesn't 
make  much  sense. 

Seventeen  States  have  already  passed  medical  malpractice  liabil- 
ity limits,  and  other  States  obviously  will.  Why  is  that  not  a  suita- 
ble pattern  to  deal  with  that  particular  part  of  insurance  ii.stead  of 
our  sitting  up  here  in  Washington  a  1  saying  that  we're  going  to 
pass  a  bill  that  applies  to  all  States? 

Mr.  Sanders.  Well,  I  must  say  that  I  am  not  optimistic  that  you 
will  pass  any  law  

Senator  Bumpers.  Well,  I'm  not,  either.  I  think  Senator  Kasten's 
bill  is  dead,  but  I  know  that  there  is  another  bill  that's  coming 
*Jong-  no  offense,  Bob,  but— there's  another  bill  coming  along,  and 
it  ma;  be  more  acceptable.  I  don't  know  what  Senator  Kasten  and 
Senator  Danforth  have  in  mind,  but  

Mr.  Sanders.  Senator,  in  answer  to  your  question,  I  do  believe 
that  whea  you  get  into  interstate  commerce  and  talk  about  the  na- 
tional market  that  you  find  small  business  people  exposed  to  the 
most  unpredictable  kinds  of  results  in  the  variety  of  laws  that 
apply  to  products  liability  suits  throughout  the  50  States.  It  seems 
to  me  that's  a  logical  place  to  try  a  uniform  law  of  exposure  which 
will  then  encourage  underwriting  pools  to  come  in  and  take  that 
risk.  Right  now  it's  too  capricious,  and  we  can  say  all  we  want  to 
about  whether  people  ought  to  underwrite  risks  or  not,  but  you 
know  capital  is  only  going  to  be  attracted  where  it  finds  a  comfort- 
able environment. 

Senator  Bumpers.  Jim,  are  you  concerned  by  the  rather  precipi- 
tous nature  of  these  premium  increases? 

Mr.  Sanders.  Oh,  absolutely. 

Senator  Bumpers.  Doesn't  it  seem  that  the  companies  themselves 
could  have  taken  a  more  judicious  and  responsible  attitude  by 
going  through  some  kind  of  a  transition  toward  higher  rates,  so 
that  business  could  adjust  to  it? 

Mr.  Sanders.  Well,  Senator  I  would  agree  with  you.  It  seems  to 
be  part  of  the  cyclical  nature  of  capitalism  and  our  free  economy.  I 
don't  think  we've  ever  been  able  to  totally  correct  that.  When  it 
was  going  on,  and  I  was  active  in  the  business  when  the  rate  slash- 
ing and  the  cash  flow  underwriting  began  we  all  knew  what  was 
coming.  We  knew  they  would  overdo  it  and  they  would  come  back 
in  the  other  direction.  But,  as  I  say,  nobody  complained  when  the 
rates  were  being  slashed  by  50  percent. 

Senator  Bumpers.  But  let  me  question  yoa  on  that  point,  Jim. 
Wasn't  a  lot  of  the  rate  slashing  going  on  then  back  when  interest 
rates  were  20  and  21  percent  and  they  were  taking  premiums 
wherever  they  could  get  them  in  order  to  invest  at  those  very  high 
rates? 

Mr.  Sanders.  That's  what  cash  flow  underwriting  is. 
Senator  Bumpers.  Yes. 

Mr.  Sanders.  Get  the  money  in  and  invest  it  end  hope  for  the 
best,  and  you  hope  that  your  losses  don't  exceed  your  income  from 
outside  investments. 

Senator  Bumpers.  There  was  a  little  greed  involved  there,  wasn't 
there? 
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Mr.  Sanders.  There'*  a  little  greed  involved  in  all  these  kinds  of 
investments,  Senator.  I  would  wonder  why  some  of  the  bamvs 
under  

Senator  Bumpers.  We  all  are;  it  just  depends  on  whose  ox  is 
being  gored.  Incidentally,  I  understand  that  the  advice  on  Wall 
Street,  and  has  been  for  some  time,  to  buy  insurance. 

Mr.  Sanders.  I  think  that  there's  no  question  that  a  number  of 
the  insurance  stocks  are  going  up.  The  brokers'  stocks  have  cer- 
tainly. They  were  depressed  for  a  long  time  when  the  rates  were 
being  slashed. 

Needless  to  .y,  as  a  representative  of  the  brckering  community, 
both  hero  and  having  some  investment  in  London,  I  suffer  with  a 
lot  of  my  conferrers  there  who  are  trying  to  find  placement  for 
their  clients  and  can't  find  it  at  adequate  rates  or  affordable  rates. 
Most  of  the  creative  ones  are  now  being  instrumental  in  creating 
joint  underwriting  pools,  getting  together  with  industries  to  pool 
their  resources.  These  are  things  that  probably  c  :e  encouraged  by 
the  situation  and  should  stay  in  place. 

Incidentally,  I  think  vou  also  know  that  a  few  of  the  companies 
that  were  the  most  ambitious  in  creating  rates  are  now  bankrupt. 

Senator  Bumpers.  Let  me  just  make  one  last  point,  Mr.  Chair- 
man. That  is  that  I  am  not  totally  opposed  to  all  kinds  of  product 
liability  limitations.  It  is  a  problem  for  small  business  in  this  coun- 
try. It  s  a  problem  for  big  business,  too,  but  especially  for  small 
business. 

But  I  am  a  cosponsor  of  a  bill,  for  example,  that  limits  the  liabil- 
ity for  children  who  take  a  DPT  shot.  We  know  that  1  out  of  every 
300,000  children  who  take  a  DPT  shot— and  that's  the  pertussis  or 
whooping  cough  part  of  that— is  going  to  have  a  profound  reaction, 
severe  mental  retardation.  That  happens. 

I  am  a  cosponsor  of  a  bill  with  Senator  Hawkins  to  deal  with 
that,  but  the  way  tb»x  we  deal  with  that  is  to  say  that  you  can  take 
two  procedures.  K  [  ju  want  to  avoid  a  lot  of  attorneys'  fees  and 
lengthy  litigation,  then  you  can  go  through  this  arbitration  process 
up  to  some  amount,  depending  on  the  severity  of  the  damage.  But 
if  you  want  to  sue,  if  you  want  to  go  that  route  and  try  for  more, 
that's  your  prerogative. 

It  seems  to  me  that  something  of  that  nature  might  be  in  order 
in  cases  like  this,  but  I  think  we  should  a  .  bear  in  mind,  when  you 
start  limiting  liability  to  an  arbitrary  figure,  you  may  think  a  mil- 
lion dollars  is  a  tremendous  verdict,  but  if  you're  parents  of  a  child, 
for  example,  that's  going  to  be  in  a  wheelchair  for  60  years  pro- 
foundly retarded  and  institutionalized,  and  so  on,  $1  million  doesn't 
seem  like  all  that  much  money.  It  may  seem  like  a  lot  today,  too, 
but  10  years  from  now  it  may  not  seem  like  very  much. 

When  you  do  that,  Jim,  you  know  who  winds  up  with  the  burden 
of  caring  for  those  people,  don't  you,  if  they  don't  get  a  jury  verdict 
suitable  enough  to  take  care  of  them  and  maybe  a  guardian  ap- 
pointed, and  so  on? 

Mr.  Sanders.  Sure. 

Senator  Bumpers.  Jncle  Sugar. 

Mr.  Sanders.  That's  right.  I  wouldn't  argue  for  a  moment  with 
that,  Senator.  I  believe  that  the  theory  of  fault  and  negligence 
should  be  firmly  embedded  in  our  system.  I  have  only  advocated 
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the  hnrcng  of  the  awards  for  pain  and  suffering,  not  for  economic 
recovery  or  economic  damage.  The  cost  of  caring  for  someone  who 
is  permanently  disabled  for  a  lifetime  is  an  economic  damage,  and 
I  think  that's  perfectly  justified.  On  the  other  hand,  in  the  case  you 
outline,  how  do  you  know  which  of  the  300,000  children  you  inocu- 
late is  going  to  be  the  one  that  reacts?  There's  probably  no  way 
Ther  s  no  negligence  involved  in  that. 

Senator  Bumpers.  No,  there  is  not.  Well,  I  won't  purrue  that  any 
longer.  The  chairman  has  a  long  day  here. 

Senator  Kasten.  Senator  Harkin. 

Senator  Harkin.  I  don't  have  any  questions  right  now,  Mr. 
Chairman. 

Senator  Kasten.  Let  me  just  make  one  final  comment  because  in 
the  discussion  that  you  just  had  with  the  Senator  from  Arkansas 
the  whole  issue  of  I  think  the  crux  of  the  compromise  is  about  to  be 
reached  in  an  effort  that  I  am  making,  with  the  help  of  Senator 
Danforth  and  others— consumer  groups,  labor  groups,  business 
groups,  and  others— to  recognize  the  exact  example  that  you  used, 
where  a  person  is  iiyured  and  no  one  is  at  fault.  Somehow  we  need 
to  have  a  compensation  system  for  that,  a  limited  compensation 
system  for  that,  and  that  we  don't  want  to  simply  say  that  the 
person  is  iiyured;  no  one  is  at  fault,  but  the  theory  of  the  law  that's 
starting  to  develop  is  that  someone  has  made  a  profit  on  that  prod- 
uct; therefore,  even  though  they  weren't  at  fault,  they  should  pay. 
That  is  an  evolving  kind  of  legal  theory  that's  kind  of  an  adjunct,  if 
you  will,  to  the  deep  pocket  theory  that's  developed  in  some  States. 

What  we  re  saying  is  that  there  is  a  legitimate  problem  here. 
Somehow  we  ought  to  deal  with  it.  An  accident  has  occurred  and 
no  one  is  at  fault.  This  case,  in  fact,  the  accident  has  occurred  and 
the  product  works  for  1  of  300—  whatever  the  number  is.  That's 
where  we  re  going.  We're  trving  to  determine  the  issue,  basically 
the  outline  of  Senate  bill  100  with  uniform  standards  and  predict- 
ability aiid  fault  finding,  but  then  to  add  a  limited  compensation 
system  that  would  deal  with  the  problem  of  an  accident  that  occurs 
when  no  one  is  at  fault.  That  seems  to  be  the  direction  that  we're 
working  in  order  to  develop  this  compromise.  Right  now  I'm  opti- 
mistic. 

Senator  Bumpers.  Mr.  Chairman,  let  me  make  one  other  state- 
ment before  Mr.  Sanders  leaves.  I'm  going  to  check  out  this  organi- 
zation that  gave  you  those  average  jury  verdicts,  because  I  don't  be- 
lieve that  for  a  minute.  I  was  a  trial  lawyer  for  18  years  and  I  have 
some  feel  for  what's  happened  in  my  State  and  across  the  country. 
That  would  be  a  massive  average.  I  know  that  hundreds  of  jury 
verdicts  are  rendered  for  less  than  $20,000  for  every  one  that  would 
exceed  a  million  dollars. 

That  makes  no  sense  to  me,  Jim.  I  know  you're  just  quoting  fig- 
ures that  somebody  gave  you;  we  all  do. 

Mr.  Sanders.  I  would  encourage  you  to  check  this  Gal,  Senator, 
and  I  will  follow  up  with  you.  But,  of  course,  I  must  say  that  not 
many  lawyers  would  enter  into  a  lawsuit  on  a  contingency  basis 
where  they  only  expected  to  get  $20,000. 

Senator  Bumpers.  Are  you  kidding?  I  tried  lawsuits  for  18  years 
and  99  percent  of  them  were  less  than  $20,000.  That  was  before 
1970,  but  I'm  telling  you— [Laughter]— I've  got  two  lawyers  in  my 
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family  right  now  that  are  practicing,  and  I  guarantee  you  that  they 
fall  in  the  same  category. 

Mr.  Sanders.  That  generally  wouldn't  cov^r  the  club  bills  for  the 
lawyers  in  San  Francisco.  [Laughter.] 

Senator  Bumpers.  Jim,  you  keep  trying  to  put  Arkansas  and 
California  together,  and  I  resent  that.  [Laughter.] 

Mr.  Sanders.  There's  a  big  mc.  tain  range  in  between. 

Senator  Kasten.  Mr.  Sanders,  thank  you  very  much  for  your  tes- 
timony. We  appreciate  your  being  here.  Once  more,  we  appreciate 
the  work  that  you  are  doing  and  have  done  as  the  Administrator  of 
the  Small  Business  Administration.  We  thank  you. 

The  next  panel  is  Mr.  Neely,  Mr.  Hess,  Mr.  Baldwin,  and  Mr. 
Simons.  The  first  witness  on  this  panel  is  Mr.  Stan  Neely  who  is 
the  president  of  Trackmobile  in  LaGrange,  GA. 

Mr.  Neely— and  I  might  say  if  all  if  you  can  do  as  Mr.  Sanders 
did,  your  entire  statement  will  appear  in  the  record  as  if  read,  but 
we  would  like  to  ask  that  you  do  as  Mr.  Sanders  did,  and  that  is  to 
summarize  your  statement  in  roughly  5  minutes  so  that  taere  will 
be  time  to  hear  from  all  the  witnesses  and  also  to  reply  to  ques- 
tions. 

Mr.  Stan  Neely. 

STATEMENT  OF  L.S.  NEELY,  PRESIDENT,  TRACKMOBILE,  INC , 

LaGRANGE,  GA 

Mr.  Neely.  Thank  you,  Mr.  Chairman. 

My  name  is  Stan  Neely.  I'm  president  and  CEO  of  Trackmobile, 
Incorparated,  in  LaGrange,  GA.  We're  a  management-owned  com- 
pany with  roughly  50  employees.  We  do  between  $15  and  $20  mil- 
lion a  year  in  sales  on  ar  annual  basis. 

We  produce  mobile  railcar  movers,  which  is  highly  engineered, 
specific  piece  of  capital  equipment  We're  the  largest  manufacturer 
of  that  piece  in  the  world  and  ori**inally  developed  it.  We've  got 
over  6,000  of  those  in  operation  tb  jughout  the  world  in  every  con- 
tinent in  the  world. 

Although  we  only  employ  50  employees  at  Trackmobile,  we  buy 
between  $10  and  $15  million  in  goods  and  services,  primarily  in  the 
United  States,  each  year,  and  we  estimate  that  that  provides  an- 
other 100  to  150  jobs  at  our  vendors.  We  are  a  net  exporter,  and 
our  balance  of  trade  is  between  $2  and  $3  million  on  the  positive 
side  every  year. 

We  purchased  this  company  last  year  from  Signal  Corp.  At  that 
time,  during  our  first  year  of  operation  in  1985,  for  $10  million  in 
product  liability  coverage  our  total  premium  was  $122,500.  We  had 
basically  not  had  been  involved  in  a  product  liability  claim  and 
have  not  been  since  1979. 

We  knew  there  was  a  product  liability  crisis  brewing.  Around 
mid-November  of  1985  I  got  a  call  from  my  broker  with  some  dis- 
turbing news.  He  said,  "Stan,  I  think  there  s  a  possibility  that  your 
insurance  is  going  to  go  up  a  litt'e  bit  this  year. 

I  said,  "OK,  well,  send  me  the  thing.  We've  got  a  good  record."  I 
wasn't  too  concerned  about  it.  I  was  worried  about  other  things. 

Well,  the  insurance  premium  that  we  got  was  $831,000  to  dupli- 
cate tbe  coverage.  Now  it's  apples-to-apples  coverage;  it's  on  a 


FRIC  °x 


314 


claims-made  versus  an  occurrence  basis,  which  I  won't  go  into  here, 
but  it's  a  significantly  different  type  of  insurance. 

That's  a  678-percent  increase  for  a  company  that  basically  has  a 
good  product  liability  record  and  has  not  had  a  claim  or  been  in- 
volved in  any  kind  of  suit  since  1979. 

Our  options  under  those  circumstances  were  basically  to  sell  the 
company  to  somebody  else,  a  larger  company  who  could  roll  the 
premium*,  up;  raise  our  prices  to  cover  the  increased  premiums;  go 
without  insurance  altogether;  sell  our  assets  and  lease  them  back 
to  protect  some  of  the  assets  in  the  event  we  did  get  in  a  product 
liability  suit;  or  reduce  our  insurance  coverage.  A  couple  of  the  op- 
tions that  were  not  available  to  us  because  of  our  large  market 
share  are  offshore  captives  and  expensive  reductions  to  match  the 
premiums. 

We  chose  to  reduce  our  coverage  as  the  only  reasonable  alterna- 
tive, and  what  we  ended  up  with  is  interesting.  We've  got  1  million 
dollars'  worth  of  coverage  now  that  has  a  quarter  of  a  million 
dollar  deductible  for  which  I  have  to  have  a  letter  of  credit  in  place 
from  the  insurance  company,  which  reduces  my  working  capital 
availability.  My  annual  premium  is  "340,000  for  I  million  dollars' 
worth  of  insurance. 

We  felt  like  that  was  the  minimum  acceptable  for  our  feize  of 
company  that  we  should  keep.  One  major  claim  could  ruin  our 
company. 

It  was  interesting  to  me,  also,  this  year  that  a  number  of  30  in- 
surance companies  were  asked  to  quote  c  n  our  business.  Only  three 
chose  to  respond,  and  all  three  of  the  quotes  were  very,  very  simi- 
lar in  price.  They  were  within  10  grand  apiece. 

In  any  event,  our  coverage  also  is  on  a  sales  basis.  If  our  sales  go 
up,  our  premium  goes  up  proportionately.  If  it  goes  down,  it  goes 
down  proportionately. 

In  summary,  this  will  give  you  some  idea  of  what  impact  this  has 
had  on  Trackmobile.  Again,  we're  a  small  manufacturer.  We  don't 
have  many  options.  I  believe,  as  Senator  Bumpers  does,  in  States' 
rights  as  much  as  anyone,  but  I  do  believe  Federal  intervention  is 
required  in  specific  instances  in  this  particular  problem.  I've  made 
my  recommendations  in  writing.  I  won't  go  into  them  here  because 
of  the  time  constraints. 

One  small  thing  that  I  do  think  should  be  put  in  any  law  that's 
passed  is  the  state-of-the-art  limitation  on  manufacturers'  liability. 
Our  machines  last  25  or  30  years.  They  go  through  numerous 
owners  and  are  rebuilt  five  or  six,  seven  different  times.  I  think 
there  should  be  some  state-of-the-art  limitation  for  a  manufactur- 
er's responsibility  for  machines  that  were  built  with  current  tech- 
lology  25  years  ago,  and  state-of-the-art  technology  at  that  time  is 
dramatically  changed  over  25  years.  We're  just  as  responsible  for 
the  machines  built  in  1950  as  the  ones  that  were  built  yesterday— 
the  same  law,  the  same  responsibility. 

Thank  you  for  the  opportunity  to  let  us  express  our  views. 

[The  prepared  statement  of  Mr.  Neely  follows:! 
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STATEMENT  OF  L.S.  NEELY,  PRESIDENT,  TRACKMOBILE,  INC.,  ON  THE  PRODUCT 
LIABILITY  CRISIS,  BEFORE  THE  SENATE  SMALL  BUSINESS  COMMI  l'TEE 

FEBRUARY  20,  1986 

TRACKMOBILE.  INC  ,  is  a  nanagenent  owned  coapany  with  50 
employees  located  in  LaGrange.  Georgia  Annual  sales  volume 
ranges  between  $15  Billion  and  S20  aillion. 

TRACKMOBILE,  INC. ,  produces  high-quality,  oobile  rail  car  movers 
which  operate  on  the  road  and  on  rail  These  units  are  primarily 
used  for  «hunting  rail  cars  and  provide  a  low-cost.  high- 
productivity  option  to  locomotives.  The  company  has  sold  over 
6.000  units  world-wide  since  1950  The  average  useful  life  of  a 
TRACK  MOBILE  is  25  years  and  TRACKMOBILES  are  in  operation  0n 
every  continent  in  the  world.  All  other  similar  competitive  • 
units  are  basically  copies  of  TRACK  M  0B I  LE' S  weight-transfer 
design.  TRACKMOBILE  is  widely  accepted  as  the  world's  first  and 
best  mobile  rail  car  mover 

Although  TRACKMOBILE,  INC..  only  employs  50  people  at  LaGrange. 
Georgia,  we  purcnase  between  $10  million  and  $15  million  annually 
in  goods  and  services  from  vendors  primarily  located  in  the  U.S. 
It  is  estimated  that  these  purchases  provide  Jobs  for  an 
additional  100  to  250  persons.  We  are  a  net  exporter  with  a 
positive  trade  balance  that  ranges  between  $2  million  and  $3 
million  annual ly . 

At  the  present  time.  TRACKMOBILE.  INC..  has  no  outstanding 
product  liability  suits  The  last  suit  we  were  involved  in  was 
resolved  ift  1979. 

The  management  group  at  TRACKMOBILE,  INC.,  purchased  the  company 
fron  Signal  Corporation  (now  Allied-Signal)  in  December  of  1984. 
During  our  first  full  year  in  operation  after  the  purchase.  »ur 
product  liability  premiums  and  coverages  were  as  follows' 

BASIC   COVERAGE  DEDUCTIBLE  ANNUAL  jREMIUM 

$f 00. 00  0  $25 , 000  $37,50  0 

(per  occurrence) 

UMBRELLA    COVERAGE  DEDU  CTI_B  LE  ANNUAL  PREMIUM 

$500,000   TO  $10,000,000  N/A  $35,000 

TOTAL  $122,500 

Our  normal  insurance  period  runs  from  December  1  to  N  vember  30 
of  each  year.  In  mid-November  of  1985  we  were  advised  by  our 
insurance  broker  that  we  should  exc.ct  a  drastic  increase  in 
product  liability  insurance  for  1986  policy  year. 
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After  nuierous  discussions  with  our  broker  and  various  insurance 
companies,    the  best  premium  quotes  we  received  for  retaining 


existing  ce     -ages  were  as  follows: 

BASIC  COVERAGE  DEDUCTIBLE  ANNUAL  PREMIUM 

$1,000,000    (A)  $50,000  $663,300  (B) 

UMBRELLA  COVERAGE  DEDUCTIBLE  ANNUAL  PREMIUM 

$1,000,000    TO   $10,000,000  (A)  N/A  $168,000  (B) 

Total  S83i,30o  (B) 

(A)  Claims  made,   not  occurrence  basis. 

(B)  Based  on  $15  000,000  sales. 


NOTE:  Although  various  other  options  were  reviewed,,  including 
higher  deductibles,  claims  made  versus  occurrence,  no  punitive 
damage  coverage, ,  etc.,  this  quote  represents  the  most  similar 
coverage  to  the  previous  year.  of  30  insurance  companies  asked 
to  quote,,  only  3  chose  to  respond.  Thi3  premium  represented  an 
astounding  678*  increase  for  a  company  that  had  no  claims  since 
1979.  This  premium,  if  paid,  would  have  exceeded  our  entire  1985 
and  expected   1986   after   -  tax  earnings 

Our  options  under  these  most  difficult  circumstances  were  as 
follows : 

(A)  Sell  the  company  to  a  larger  company  who  could  roll 
these  premiums  together  with  other  operations. 

(B)  Raise  our  prices  to  cover  the  Increased  premiums. 

(C)  "Go  Bare"  with  no  Insurance  coverage  and  ho  ye 

we  did  not  have  a  claim. 

(D)  Sell  our  assets  and  lease  back  while    "going  bare" 
to  protect  against  eventual  suits. 

(E)  Reduce  our  insurance  coverage 

Options  that  were  not  available  to  us  included  "off  shore  captive 
Insurance  companies"  and  expense  reductions  to  match  increased 
pr eml urns  . 

We  chose  to  reduce  our  insurance  coverage  and  raise  our 
deductible  as  we  viewed  this  as  the  only  reasonable  and 
realistic  alternative. 


-2- 


ERIC 


64 


317 


The  coverage  and  premiums  we  retained  for  our  fiscal  year  19'j6 
are  as  f ol lows : 

BASIC  COVERAGE  DEDUCTIBLE  ANNUAL  PREMIUM 

$1,000,000  $250,000   (A)  $340,000  (B) 

UMBRELLA  None 

I2IAL  $34  0,00  0 

(A)  A  letter  of  credit     was     required   by   the  insurance 
company  which  reduces  our  working  capital  availability, 

(B)  Based  on  $15,000,000  annual  sales. 

This  coverage  was  the  Maximum  we  felt  we  could  affoid  under  Uie 
circumstances.  Even  with  these  coverages,  one  major  claim  could 
put  TRACKMOBILE,  INC..  out  of  business.  As  an  additional  result 
of  these  increases,  we  were  required  to  postpone  the  formation  of 
a  new  company.  TRACKMOBILE  Rail  Switching  Services,  due  to  lack 
of  availability  of  reasonably  priced  product  liability  insurance 
for   these  operations. 

CONCLUSION  AND  SUMMARY 

We  feel  tKat  Federal  Legislation  is  required  because  we  find  it 
highly  unlikely  that  each  of  the  States  will  pass  consistent, 
uniform  standards  with  regard  to  this  issue.  We  further  feel 
that  any  Federal  Legislation  should  include  the  followlnz  key 
points: 

-  A  simplified  system  that  separates  procedures  for  esch 
plaintiff's  recovery  economic  damages  and  recovery 
non-economic  and  punitive  damages. 

-  Mainviffs  should  have  to  pay  manufacturers  court  costs 
and  legal  fees  if  any  suit  is  found  to  be  without  merit 
or  frivolous . 

-  Maximum  limits  for  non-economic  damages   and  punitive 
damages  .hould  be  capped  at  realistic  levels. 

-  A  statute  of  limitations  and  "State  of  Art"  linitations 
for  manufacturers  responsibility  should  be  included  in 
any  reform. 

-  Attorneys  contingency  fees  should  be  scaled. 
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Senator  '  \sten.  Thank  you  very  much 

Our  next  witness  is  Dr.  Earl  Hess,  the  president  of  Lancaster 
Laboratories,  Lancaster,  PA;  also  speaking  on  behalf  of  and  reprc 
senting  the  U.S.  Chamber  of  Commerce  in  addition  to  his  role  as 
president  of  Lancaster  Labs. 

Dr.  Hess. 

STATEMENT  OF  DR.  EARL  H.  HESS,  PRESIDENT,  LANCASTER  LAB- 
ORATORIES, INC.,  LANCASTER,  PA;  REPRESENTING  THE  U.S. 
CHAMBER  OF  COMMERCE 

Dr.  Hess.  Thank  you,  Senator  Kasten.  As  you  indicated,  I  have  a 
formal  prepared  statement  to  be  entered  into  the  record.  What  I 
will  try  to  do  in  a  few  minutes'  time  here  is  to  make  some  personal 
observations  and  comments. 

My  name  is  Earl  Hess.  I  am  founder,  majority  owner,  and  presi- 
dent of  Lancaster  Laboratories,  which  is  an  independent  research 
and  analytical  laboratory  located  in  Lancaster,  PA. 

I  am  pleased  to  have  the  opportunity  to  address  this  hearing  not 
only  as  an  individual  small  businessman  concerned  about  the 
future  of  his  own  business,  but  also  as  a  representative  of  several 
small  business  organizations. 

My  collective  experience  has  given  me  a  fairly  broad  apprecia- 
tion of  the  terrible  proportions  of  the  current  liability  crisis.  My  of- 
ficial representation  for  this  forum  is  in  my  role  as  chairman  of  the 
legislative  policy  committee  of  the  U.S.  Chamber's  small  business 
council.  I  should  note  that  the  strong  emphasis  which  the  chamber 
is  putting  on  the  liability  crisis  presently  is  something  that  origi- 
nated in  our  legislative  policy  committee  back  in  October  1985. 

I  won't  soon  forget  that  meeting  in  which  small  business  persons 
coming  from  all  over  the  country  threw  aside  the  agenda  for  the 
day  and  said,  "We've  got  to  talk  about  liability." 

V/e're  pleased  that  the  chamber's  board  of  directors  has,  indeed, 
picked  up  on  that  and  is  bringing  a  lot  of  visibility  to  this  matter, 
as  obviously  you  <*re  through  these  hearings. 

I'm  in  my  second  term  as  president  of  the  American  Council  of 
Independent  Laboratories,  known  as  ACIL,  which  is  a  national 
trade  association  of  mostly  small  testing  laboratories  such  as  my 
own  in  the  chemical  and  engineering  fields,  providers  of  profession- 
al services,  chemists  or  engineers  "in  private  practice"  if  you  will. 

I'm  immediate  past  chairman  of  the  Lancaster  Chamber  of  Com- 
merce and  Industry,  which  is  the  major  business  association  in 
Lancaster  County,  PA. 

Finally,  I  speak  in  behalf  of  the  delegation  from  the  State  of 
Pennsylvania  to  the  upcoming  White  House  Conference  on  Small 
Business  as  its  elected  chairman. 

As  owner  of  my  own  small  business,  I'm  deeply  troubled  with  the 
current  situation  of  unbridled,  what  I'll  call,  litigation  pollution 
that  could  wipe  out  basically  25  years  of  blood,  sweat,  and  tears 
poured  into  my  company  by  myself  and  my  wife,  Anita. 

I'd  like  to  say  that  my  fear  goes  beyond  the  financial  risk  that 
might  be  involved  because  I  am  a  person  who  feels  a  sense  of  own- 
ership and  responsibility  to  employees,  to  clients,  that  have  come 
to  depend  on  my  leadeuhip  of  my  small  business. 
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We've  enjoyed  unprecedented  growth  in  the  past  few  years. 
We're  currently  completing  our  second  major  physica]  addition 
since  19J0  and  I've  reached  an  employment  level  now  of  approxi- 
mately 150  persons,  half  of  which  are  degreed  professionals  in  the 
technical  fields. 

Our  company  has  grown,  I  think,  mainly  because  it  strives  for 
excellence  through  careful  hiring  measures,  state-of-the-art  equip- 
ment and  stringent  quality  control.  But  in  today's  litigious  c^mate 
one  suit  could  devastate  my  firm. 

Of  course,  the  difficulty  with  obtaining  insurance  is  a  main  con- 
cern. I  was  covered  until  about  2  years  ago  on  a  private  basis,  ade- 
quately covered  at  what  I  considered  a  reasonable  price.  With  no 
claim  record  whatsoever  I  was  given  30  days'  notice  not  that  my 
premiums  would  go  up,  but  that  my  insurance  would  be  canceled. 

Now  I  was  very  fortunate  because  our  trade  association  [ACIL], 
had  seen  this  thmg  coming  and  had  done  some  very  good  home- 
work. We  now  have  a  group  insurance  policy  intact  which  at  least 
gives  me  some  protection,  and  the  premiums  are  not  extremely 
high. 

On  the  other  hand,  the  limits  of  liability  are  not  nearly  as  high 
as  I  would  like,  and  we  see  on  the  horizon  now  the  introduction  of 
exclusions  for  some  of  the  work  that  we  do  which  would  essentially 
make  us  "go  bare"  in  some  of  our  most  critical  areas.  One,  for  ex- 
ample, would  be  the  work  we  do  with  respect  to  asbestos  monitor- 
ing. When  you  say  asbestos,  everybody  raises  their  eyebrows.  It's 
possible  that  I  may  have  to  get  out  of  that  business,  simply  because 
of  the  liability  problems,  when  I  am  really  contributing,  I  think,  to 
the  solution  of  the  asbestos  problem. 

I'd  like  to  give  you  two  horror  stories,  one  from  the  experience  of 
testing  laboratories  and  another  from  my  local  experience  in  Lan- 
caster County.  Engineering  testing  firms  doing  construction  materi- 
als engineerings,  and  so  on,  seem  to  be  particularly  suspectible  to 
frivolous  suits.  In  this  particular  case  the  firm  was  hired  to  inspect 
the  concrete  that  would  encase  the  girders  for  a  bridge  being  built 
ov**  i  river.  As  the  project  was  nearing  completion,  a  workman  on 
the  oridge  superstructure  suffered  loss  of  a  leg  in  an  accident 
caused  by  the  break  of  a  crane's  cable.  The  worker  sued  the 
owners,  the  operators  of  the  crane,  the  general  contractor,  the  ar- 
chitects, and  the  testing  laboratory,  and  every  company  connected 
with  the  project. 

Remember,  the  crane  wire  is  in  the  air  and  the  concrete  supports 
are  60  feet  under  water.  Later  investigation  revealed  that  the  prob- 
lem was  strictly  a  matter  of  a  defective  crane  wire  that  had  noth- 
ing to  do  with  the  testing  lab.  Nevertheless,  it  cost  my  colleague 
$30,000  in  legal  fees  simply  to  defend  himself,  and  it  is  still  not  cer- 
tain that  the  court  will  offer  a  summary  judgment.  This  is  just  one 
of  a  whole  series  of  horror  stories  I  could  describe  in  my  own  indus- 
try. 

I  feel  that  I'm  living  on  borrowed  time  and  that,  unless  some- 
thing is  done  seriously  about  tort  reform,  J  will  be  in  trouble. 

I'd  refer,  then,  finally  to  a  local  accounting  firm.  It  has  a  50-year 
history.  It  never  was  charged  with  a  single  liability  claim,  has  a 
long  history  with  a  given  insurance  company,  paying  about  $6,000 
a  year  for  a  group  of  38  people. 
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A  year  ago  all  of  a  sudden  their  insurance  coverage  was  can- 
celed, and  they  had  to  go  on  the  open  market.  They  are  presently 
paying  $33,000  a  year,  which  is  a  550«  percent  increase,  while  going 
across  to  a  claims-made  basis,  losing  most  of  their  prior  acts  cover- 
age, and  really  wondering  whether  they  can  stay  in  business  or 
need  to  "go  bare."  Not  only  ut  the  White  House  Conference  in  Her- 
shey,  but  consistently  across  the  States  the  top  priority  is  the  liabil- 
ity crisis.  I'm  having  a  problem  right  now  as  I  try  to  place  people 
on  various  committees  to  address  issues,  because  about  half  my  del- 
egates want  to  be  addressing  the  liability  crisis  when  they  come  to 
Washington  in  the  fall. 

Mr.  Chairman,  "crisis"  is  an  overused  word,  but  it  clearly  applies 
to  today's  liability  situation  and  its  effect  on  small  business.  We 
strongly  advocate  civil  justice  reform  as  the  fundamental  solution, 
and  I  need  to  add  that  I  think  it  has  to  be  done  on  a  Federal  basis 
because  there's  no  way  that  I  can  protect  myself  just  within  my 
own  State. 

The  specifics  of  the  effort  incluae  development  of  uniform  stand- 
ards of  liability,  so  that  those  responsible  pay  for  those  damages; 
informed  damage  rules,  especially  in  the  noneconomic  loss  and  pu- 
niti/e  damages  areas. 

We  encourage  the  entire  Congress  to  emulate  the  efforts  of  this 
committee  and  bring  its  energies  to  bear  on  seeking  appropriate 
legislative  solution. 

Senator  Hasten,  I  commend  you  and  the  Senate  Small  Business 
Committee  for  holding  these  hearings  and  thank  you  for  affording 
me  the  opportunity  to  present  my  views.  Til  be  happy  to  answer 
any  questions. 

[The  prepared  statement  of  Dr.  Hess  follows:] 
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STATEMENT 


on 


THE  LIABILITY  CRISIS 
before  the 
SENATE  SMALL  BUSINESS  COMMITTEE 
for  the 
U.S.  CHAMBER  OF  COMMERCE 
by 

Dr.  Earl  Hess 
February  20,  1986 


I  am  Dr.  Earl  Hess,  President  of  Lancaster  Laboratories,  Inc.  1n 
Lancaster,  Pennsylvania.    I  am  appearing  on  behalf  of  the  U.S.  Chamber  of 
Conmerce,  the  world's  largest  federation  of  bus  *ss  companies,  chambers  of 
commerce,  and  trade  and  professional  associations.    I  serve  as  Chairman  oi*  the 
Legislative  Policy  Committee  of  tne  Council  of  Small  Business,  which  is  composed 
of  small  business  lead      who  reconrcc.d  small  business  policy  to  the  Cnamber's 
Board  of  Directors.    Ti,e  Chamber  appreciates  this  opportunity  to  present  its 
views.    It  is  a  pleasure  for  me  to  be  here. 

Not  long  ago,  I  read  a  column  1n  iJSA  Today  by  Susan  Percy  of  Atlanta. 
I  would  like  to  share  a  portion  of  that  with  you.    I  know  of  no  better  way  to 
express  the  1  jny  and  frustration  of  today's  topic  than  through  this  piece  cf 
satire. 

Ms.  Percy  writes,  "How  that  lawsuiting  has  become  a  national  pastime,  here 
are  sore  people  I  intend  *o  sue: 

"The  Haagen-Dazs  ice  l  *am  people,  who  make  the  chocolate-chocolate  chip 
flavor.    I'm  suing  to  recover  the  $52.45  I  paid  recently  fo»*  a  b^cfc  wool 
skirt.    After  consuming  a  quart  of  their  ice  cream,  I  discovered  the  skirt  would 
not  zip  or  button.    Haagen-Dazs  1s  clearly  negligent;  no  warning  of  any  such 
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consequences  appeared  on  the  carton.    I'm  asking  another  $182.50  to  cover  the 
cost  of  the  shoes,  blouse  and  sweater  that  go  with  the  skirt.  And  of  course-, 
$1.5  million  for  pain  and  suffering. 

"The  At'ctta  Humane  Society.    I  have  adopteJ  three  different  cats  fror, 
these  people ?  and  each  one  of  them  has  developed  fleas.    I'm  pretty  sure  I  see 
a  pattern.    I'm  asking  $4,000  for  pest  control  services,  veterinarians'  fees 
and  professional  cleaning.    Just  31  million  for  suffering,  since  this  1s  a 
non-profit  organization." 

While  these  are  humorous  and  exaggei  ted  examples  of  our  overly  litigious 
society,  these  anecdotes  emphasize  a  dangerous  crisis  that  1s  threatening  the 
economic  well -being  of  our  country.   They  underscore  the  fret  that  v.e  are 
faced  with  a  liability  crisis  .n  America. 

The  present  crunch  Is  causing  severe  hardships  on  businesses, 
professions,  and  municipal  and  local  governments. 

Many  underlying  causes  have  contributed  to  the  present  situation. 
Everyone  is  suing.    Judges  and  juries  appear  to  be  overlj  generous  to 
plaintiffs.    Courts  are  broadening  the  legal  doctrine  of  "strict  liability," 
so  that  businesses,  professional  people,  and  their  insurers  may  be  made  to  pay 
for  mishaps,  even  if  the  proof  of  fault  1s  tenuous. 

,hough  other  facte rs  may  have  co  ,+ributed  to  the  present  situation, 
there  is  a  concensus  tha*  the  insurance  crunch  is  merely  a  manifestation  of  a 
greater  problem  in  our  judicial  system.    The  number  of  lawsuits  1n  recent 
years  has  increased  almost  geometrically.    Between  1978  and  1983,  a  record  12 
million  cases  were  filed.   Most  cases  are  filed  in  state  courts.  However, 
from  1940  to  1982,  civil  cases  in  federal  courts  increased  sixfold,  from 
35,000  to  206,000.    Federal  product  liability  suits  more  than  doubled  from 
1978  to  1984.    In  1984,  there  was  one  private  civil  lawsuit  for  every  15 
Americans. 
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As  th<i  number  of  cases  Hied  has  Increased,  the  average  dollar  amount 
of  settlements  and  awards  has  Increased  as  well.    In  1983,  there  were  360 
personal  injury  cases  with  awards  of  $1  million  or  mor*  --  this  1s  13  tir,>es  as 
many  as  1n  1975.    The  average  product  liability  award  has  incret'ed  from 
$345,000  to  over  $1  million  1n  the  last  10  years,  a  d  the  average  medical 
malpractice  award  approached  $950,000  last  year. 

Not  only  1s  the  preset  tort  system  costly  to  producers  and 
manufacturers,  it  1s  Inefficient  as  well.    Studies  have  shown  that  law:  i 
more  often  than  not  receive  over  half  the  dollars  that  are  awarded  to 
plaintiffs  1n  these  cases.    A  Rdnd  Institute  study  has  shown  that  1n  asbestos 
litigation,  of  the  average  $101  ,000  award  or  settlement,  lawyers  received 
$6^,000. 

Aside  from  the  Increasing  costs  of  litigation,  expanded  tort  doctrines 
have  held  defendant  corporations  liable  for  Injuries  that  could  not  have  been 
foreseen. 

The  doctrine  of  strict  liability  is  expar.uinQ  --  and  industries  are 
being  held  to  higher  standards  of  care  than  that  of  the  "reasonable  man." 
This  1s  a  result  o'  the  Increased  complexity  of  society  and  the  belief  that 
there  should  be  'inandal  redress  for  all  injuries  —  regardless  of 
"reasonableness." 

This  notion  of  "compensation  without  fault"  encourages  actions  aga'nst 
"unidentified  defendants"  and  "deep  pocket  defendants"      that  1s,  businesses, 
utilities,  and  cities,  and  counties  often  become  defendants  1n  lawsu1:s, 
because  they  can  afford  to  pay  or  have  Insurance  rather  than  because  they  are 
at  fault. 

Overall,  "fault"  —  which  historically  ha;  been  the  prerequisite  to 
recovery  of  damaoes  1n  the  tort  system  —  Is  no  longer  a  prerequisite.  More 
and  more  often,  courts  and  juries  have  been  permitted  to  speculate,  how  the 
redesign  of  a  product  or  the  use  r,f  3  substitute  material  might  have  prevented 
ham  or  Injury  to  a  plaintiff.    Unfortunately,  such  decisions  often  fall  to 


324 


take  Into  account  the  ramifications  of  these  oedslons  and  to  consider  how 
this  "second-guessing"  poses  potentially  more  serious  threats  to  the  consuming 
public. 

The  number  of  defenses  against  liability  are  waning  —  being  replaced 
by  a  concept  of  "absolute  liability."   The  unexpected  liabilities,  as  well  as 
other  losses,  threaten  the  ability  of  Insurance  underwriters  to  provide  the 
coverage  needed  1«  all  lines  of  Insurance.    The  Insurance  Industry 
understandably  1s  avoiding  underwriting  risks  that  1t  cannot  Identify. 

As  a  result,  liability  Insurance  shortages  are  occurring  everywhere  — 
.  *x»  the  highly  publicized  medical  malpractice  1nsurar.ce  of  physician.,  to  the 
lack  of  liability  coverage  for  municipalities,  to  the  small  business  that  1s 
being  forced  to  "go  bare"  or  to  go  bankrupt. 

Not  only  is  there  a  shortage  1n  the  availability  of  liability 
insurance,  but  also  there  are  significantly  increased  commercial  and 
professional  liability  insurance  rates,  restrictions  in  coverage,  and  denials 
or  cancellations  of  liability  insurance. 

In  198<*  insurance  companies  paid  $1.18  in  losses  for  every  Si. 00  paid 
in  Insurance  premiums.    In  1984  property  and  casualty  insurers  had  $21  billion 
in  underwriting  losses  and  $3.8  billion  in  net  losses  —  the  first  net  losses 
-  since  1906,  the  year  of  the  San  Francisco  earthquake.   Net  losses  in  1985  were 
worse,  an  estimated  5.5  billion. 

And  not  much  hope  is  on  the  horizon  —  inu cations  now  are  that  the 
demand  for  coverage  in  1986  wi',1  exceed  the  insurance  industry's  capacity  to 
provide  coverage  by  $7  billion.    The  shortfall  may  go  as  high  as  $62  billion 
by  1987,  according  to  some  experts. 

Present  troubles  also  have  been  exacerbated  by  practices  witMn  the 
industry.    Fierce  competition  in  the  late  1970s  led  to  the   *,suance  of 
imprudent  policies  at  low  premiums.    When  interest  rates  were  high,  premiums 
were  invested.    However,  in  1984  interest  rates  collapsed,  just  as 
underwriting  losses  swelled. 
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Also,  Insurance  regulators  question  liability  Insurance  companies  1f 
they  write  additional  business  when  the  ratio  of  premiums  written  to 
policyholders'  surplus  may  be  Inadequate,  especially  in  the  event  of 
unexpected  or  catastrophic  losses.    This  causes  an  Insurer  to  abandon  some 
clients  to  reserve  Its  capacity  for  Its  better  risks  —  thus,  an  availability 
shortage  1s  created. 

Because  of  recent  premium  Increases,  more  selective  underwriting,  and 
some  coverage  limitations,  Insurance  companies  are  anticipating  Improvements. 
However,  the  market  will  remain  very  tight  until  fundamental  and  far-reaching 
change  are  made. 

In  the  short  run,  positive  actions  can  be  taken.    The  business  owner 
can  reassess  his  current   nsurance  coverage  —  considering  higher  deductibles, 
"going  bare"  1n  certain  areas,  and  Improving  his  risk  management.    The  small 
business  owner  also  can  consolidate  brokerage,  maintain  a  good  underwriter,  or 
"shop  around."    In  addition  he  can  consider  buying  Insurance  through  a  trade 
or  professional  associate  i  or  by  joining  a  cooperative. 

Like  Band-Aids,  such  stopgap  efforts  will  give  only  temporary  relief. 
For  long-term  relief,  major  surgery  may  be  in  order.    Some  states,  such  as 
Montana  and  California,  already  have  placed  caps  un  the  amount  of  punitive 
damages  that  may  be  awarded  for  pain  and  suffering.    Mine  states,  thus  far, 
have  enacted  laws  setting  limits  on  awards  in  medical  malpractice  suits. 
Recently,  the  United  States  Supreme  Court  eH sussed  a  challenge  to  a 
California  state  law  that  limits  the  fees  lawjers  may  collect  in  medical 
malpractice  cases.    Similar  measures  should  be  considered  by  other  states. 

At  the  October  1985  meeting  of  the  U.S.  Chamber's  Council  of  Small 
Business,  the  Council  members  recommended  that  the  liability  insurance 
developments  merited  the  U.S.  Chamber's  attention.    The  membe  ;  of  the  Council 
also  believed  that  the  civil  court  system  was  out  of  control  and  was  a  major 
contributing  factor  to  the  increased  expense  and  decreased  availability  of 
liability  insurance. 
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Their  concerns  were  discussed  at  the  November  1985  meeting  of  the  U.S. 
Chamber's  Bord  of  Directors.    The  Board  directed  vhat  a  "Blue  Ribbon  C1v1l 
Justice  Action  Group"  be  formed  to  encourage  changes  1n  the  civil  justice 
system  ami  that  the  Chanber  use  all  Its  communication  resources  —  television, 
radio,  and  print  media  —  to  publicize  Information  -bout  this  situation.  I 
nave  Included  at  the  end  of  my  testimony  (Exhibit  1)  a  complete  11st  of  • 
activities  that  the  Chamber  has  undertak  n. 

A  special  "Steering  Committee,"  composed  of  a  cross  section  of  Chamber 
members,  has  met  twice  to  provide  guidance  to  and  coordination  of  Chamber 
.ederatlon  activities.   Also,  the  "U.S.  Chamber's  National  Clearinghouse  on 
the  Liability  Crisis"  was  establish  '   n  November  to  provide  Information  to 
the  business  and  professional  communities  on  this  Issue.    To  date,  we  have 
receive/1  over  2000  telephone  and  mail  requests  for  Information  packets. 

Since  November  i 985,  all  of  the  Chamber's  communlcaxion  resources  have 
been  focused  on  the  liability  crisis.   The  cover  story  of  Nation's  Business  1n 
the  February  edition  was  on  the  crisis.    The  Business  Advocate  has  published 
three  stories.   Washington  Watch  and  Congressional  Action  have  offered  several 
articles.    Cn  BIzNet,  Nation's  Business  Today  has  provided  feature  coverage, 
and  It's  Your  Business  has  produced  two  related  programs. 

On  January  23,  1986,  the  U.S.  Chamber  sponsored  six  regional  meetings 
1n  Los  Angeles,  Dallas,  Denver,  Atlanta,  Chicago,  and  New  York  City  to  bring 
together  all  affected  parties  1n  an  effort  to  hasten  needed  reforms  1n  our 
civil  justice  system. 

The  Chamber  also  has  been  taking  the  message  to  Congress  that  the 
crisis  is  growing  and  that  civil  justice  re.orm  ic-  extremely  important. 
William  Wyer,  President  of  t'ie  Delaware  Chamber  of  Comrerce,  testified  before 
the  Subcommittee  on  Business,  Trade,  and  Tourism  of  J^e  Cerate  Committee  on 
Coimerce,  Science,  and  Transportation  on  December  3,  1985.    On  Februery  4, 
1986,  Frances  Shalne,  the  Chairman  of  the  Chamber's  Council  of  Snail  Business, 
testified  before  the  Subcommittee  on  Commerce,  Transportation,  and  Tourism  of 
the  House  Committee  on  Energy  and  Commerce. 
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The  Chamber  has  undertaken  a  survey  of  Its  members  to  determine  the 
Impact  of  higher  premiums  for  and  in  some  cases  lower  coverage  1n  their 
1  "lability  insurance  policies.    I  am  pleased  to  be  able  to  share  —  these 
survey  results.    I  also  should  add  that  this  survey  1s  an  on,  ing  process,  and 
additional  responses  are  anticipated,  but  we  do  not  anticipate  that  the 
findings  wi'l  change  significantly.   A  copy  of  our  survey  Is  attached  as 
Exhibit  2. 

We  have  found  that  almost  83  percent  of  the  businesses  surveyed  have 
been  able  to  obtain  or  renew  their  liability  coverage.    Only  14  percent  have 
been  unable  to  ren^w  or  obtain  needed  coverage.   Nearly  three  percent  did  not 
respond.    Over  40  percent  have  had  premium  increases  of  between  100  to  500 
percent,  while  nearly  TO  percent  had  increases  of  over  500  percent.  Because 
of  these  increases,  20  percent  have  had  lower  profits,  and  17  percent  have 
raised  the  price  of  their  goods  or  services.   General  liability  coverage 
presents  the  greatest  problem  (60%),  followed  closely  by  product  (40%), 
officer  and  director  (31%),  and  transportation  (30%).   Nearly  35%  are 
considering  going  bare  —  operating  their  businesses  wit.,,,ut  any  liability 
coverage  at  all. 

Unfortunately,  an  incredible  95%  believe  that  the  problem  will  become 
worse.    Only  14%  have  contacted  their  state  insurance  commissi  oner* about  their 
problems. 

The  survey  continues  by  exploring  opinions  on  the  current  state  of  the 
civil  justice  system.    When  asked  why  the  number  of  liability  suits  and  damage 
awards  is  Increasing,  93  percent  said  the  civil  justice  system  encourages 
frivolous  claims,  while  84  percent  believe  that  liability  is  based  on  the 
ability  tA  pay,  not  on  wrongdoing.   Ninety- six  percent  believe  that  the  size 
of  awards  1$  excessive  in  relation  to  the  economic  costs  arising  >om  injury, 
and  9C  percent  believe  that  the  number  and  outcome  of  claims  against  their 
business  are  unpredictable. 

The  final  question  we  asked  is  "(w)hich  of  the  following  approaches 
should  the  Chamber  of  Commerce  pursue  concerning  this  problem?'    The  answers 
were:    39  percent  for  civil  justice  reform;  63  percent  for  federal  product 
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liability  legislation;  23  percent  for  tort  reform;  42  percent  for  changes  1n 
Insurance  laws;  and  nearly  46  percent  for  all  of  the  above.  Interestingly, 
the  last  choice  was  "no  action,"  and  only  one  person  checked  that  response. 

These  survey  findings  confirm  1n  greater  detail  the  recommendations 
from  the  state  meetings  preceding  the  White  House  Conference  on  Small 
Business.   Two  of  the  three  leading  recommendations  concern  this  Issue.  The 
number  one  recommendation  of  the  first  27  state  meetings  1s  tort  reform,  and 
product  liability  reform  1s  the  third  leading  recommendation. 

We  also  must  reemphasize  the  need  to  enact  federal  product  liability 
legislation.   With  the  present  patchwork  of  laws,  manufacturers  and  retailers 
are  unable  to  comply  with  the  conflicting  standards  that  the  states  Impose. 
One  uniform  federal  product  liability  law  would  end  our  "lottery  system  of 
justice,"  1n  which  a  plaintiff  may  recover  an  enormous  sum  for  damages  1n  one 
state,  while  a  similar  claimant  1n  another  state  receives  no  compensation.  We 
must  remedy  t  system  that  does  not  promote  safety  but  Instead  redistributes 
enormous  sums  of  money  to  attorneys  who  perpetuate  this  system. 

Also,  1n  the  area  of  environmental  liability,  the  federal  government 
has  expanded  significantly  Its  reflation  of  business  activities  for  the 
purported  purpose  of  environmental  protection     However,  these  laws  and 
regulations  nave  effected  protracted  and  costly  litigation.   For  example, 
under  current  law,  superfund  liability  1s  retroactive  and  open-ended. 

finally,  the  business  community  Is  showing  an  Increasing  interest  1n 
the  medical  professional  liabili     problem.    Escalating  numbers  of  claims  and 
Inreases  1n  the  size  of  settlements  and  awards  are  raising  health  care  costs 
and  causing  changes  1n  the  practice  patterns  of  physicians.   The  changes 
ultimately  affect  society-at-large,  as  higher  costs  are  passed  or  in  the  form 
of  higher  fees  and  health  insurance  premiums.    The  fact  that  medical 
professional  liability  problems  are  raising  he* 1th  care  costs  is  even  more 
significant  *n  view  of  the  intensive  efforts  in  the  public  and  private  sectors 
to  contain  health  care  costs. 
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Employers  are,  of  course,  well  aware  of  the  Impact  of  rising  expenses 
of  employee  group  health  care  plans  on  their  costs  of  doing  business  and, 
thus,  ultimately  on  their  ability  to  compete.    On  the  other  hand,  most 
employers  may  not  be   aware  of  the  impact  of  medical  professional  liability  on 
those  healtn  plan  costs.    In  1983,  employers  paid  565.3  billion  in  health 
insurance  premiums  for  their  employees.    The  impact  of  medical  professional 
liability  on  these  premiums,  while  difficult  to  measure  precisely,  is 
significant.    Estimates  of  the  impact  range  from  $2  billion  to  higher  than 
$14  billion.    Thus,  a  significant  percentage  of  the  employers'  health 
Insurance  premium  may  be  attributable  to  "defensive  medicine"  (I.e.,  the 
ordering  of  additional  tests  and  treatment  procedures  as  a  response  to  the 
increased  risk  of  a  professional  liability  claim)  and  increased  professional 
liability  insurance  costs. 

On  June  12,  1S85,  the  U.S.  chamber's  Board  of  Directors  adopted  a 
statement  on  medical  professional  liability  reform  to  assist  the  business 
cotrrunfty.    For  a  complete  copy  of  this  statement,  see  Exhibit  3. 

We  must  search  for  reforms  sufficient  to  reverse  the  trend  of 
Increasing  litigation  and  to  solve  the  pressing  liability  problems  that  were 
not  anticipated.    On  February  12,  1986,  the  Oarber's  Board  of  Directors 
developed  policy  on  civil  justice  and  tort  la.,  rerorm,  in  recognition  of  the 
fact  that  the  present  civil  justice  system,  including  tort  law,  is  in  need  o* 
reform. 

The  Board  stated  that  the  civil  law  is  intended  to  accomplish  different 
go*l s.   First,  it  is  meant  to  provide  incentives  for  reasonable  beuavior  and 
disincentives  to  unreasonable  behavior.    Second,  it  is  meant  to  provide 
redress  to  those  who  have  been  harmed  by  the  unreasonable  behavior  of  otSers. 

In  recent  years,  there  has  been  an  explosion  of  litigation,  especially 
tort  litigation,  in  the  United  States  that  threatens  achievement  of  these 
objectives.   Courts  have  consistently  redefined  substantive  and  procedural  law 
to  permit  easier  recovery  of  larger  and  larger  amounts  of  damages,  which  often 
have  little  relationship  to  the  eccnomic  loss  suffered. 
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This  has  created  a  patchwork  of  Inconsistent  and  often  contradictory 
state  laws.    Contingent  legal  fees  are  a  powerful  incentive  for  initiating  and 
continuing  litigation.   Costs  associated  with  litigation  have  escalated. 
Litigation  has*  1n  fact,  become  America's  equivalent  of  a  national  lottery, 
in  such  an  environment,  the  predictability  that  1s  required  for  profitable 
business  operations  and  rational  Insurance  rate  setting  has  vanished.   As  a 
consequence,  liability  Insurance  has  become  unaffordable  or  unavailable  to 
many  businesses. 

There  1s  an  urgent  need  to  reexamine  the  premises  of  the  litigation 
system.   The  business  community,  Its  chambers  of  commerce,  and  Its  trade  and 
professional  associations  must  join  together  to  restore  rationality  to  the 
system  so  that  1t  can  operate  more  efficiently  and  fairly.    Such  a  program  of 
reform  would,  among  other  things: 

c      Develop  uniform  standards  of  liability  that  are  consistent  with  the 
principle  that  those  who  are  responsible  for  harm  to  the  person  or 
property  of  another  should,  to  the  extent  of  that  responsibility, 
offset  the  harm  they  have  done. 

o      Reform  rules  of  damages,  particularly  as  they  relate  to  noneconomic 
loss  and  punitive  damages. 

o      Reform  rules  of  joint  and  several  liafc;  \\  iJt  contribution,  and  claim 
reduction. 

o      Provide  for  alternatives  to  la^  determinations  of  complex  medical, 

scientific,  and  technological  issues, 
o      Develop  fair  and  rost-effecti ve  alternotive  mechanisms  to  replace 

private  litigation  for  dispute  resolution, 
o      Reduce  transaction  costs  by  regulating  contingent  legal  fees. 

Also,  alternative  dispute  resolution  >as  becorae  increasingly  more 
popular.    Nine  states  currently  use  arbitration  for  resolving  disputes. 


ERIC 


331 


I  have  outlined  certain  broad  areas  1n  ihlch  civil  justice  reform  is 
appropriate.    Undoubtedly,  1f  Congress  and  stute  legislatures  would  address 
these  Issues,  there  would  be  a  positive  effect  on  the  ability  of  businesses  to 
obtain  insurance  and/or  obtain  insurance  at  affordable  rates. 

This  1s  not  to  imply,  however,  that  other  remedies  should  not  be 
explored.   We  must  depend  on  state  regulations  to  guarantee  that  insurance 
policies  are  fair  and  to  soften  the  harsh  cyclical  nature  of  the  insurance 
underwriting  business,  without  imposing  undue  burdens  on  the  insurance 
industry.    Similarly,  we  mu:   make  efforts  to  assist  the  underwriters  in 
identifying  groups  that  may  be  covered  appropriately  on  a  group  basis. 
Finally,  we  must  assist  business  1n  its  time  of  great  need  to  expand  its 
search  for  insura/ice  coverage  at  affordable  rates. 

Thank  you  for  the  consideration  of  our  views  —  I  will  be  happy  to 
respond  to  any  questions. 
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EXHIBIT  1 

U.S.  CHAMBER  ACTIVITIES'TO  DATE 

o   August  24th  -  "It's  Your  Business"  program  on  'che  "crowded 
courts. ■ 

o   September,  1985  -  Nation's  Business  poll  on  "medical 

malpractice  reform"?1 
o   October  3rd  -  Council  of  Small  Business  meets  and  recommends  the 

formation  of  an  "Emergency  Task  Force  on  the  Liability  Crisis." 
o   October  24th  -  "Emergency  Task  Force  on  the  Liability  Crisis"  meets 

and  makes  recommendations  to  the  Board  of  Directors, 
o  November,  1985  -  "The  U.S.  Chamber1?  National  Clearinghouse  on  the 

Liability  Crisis"  is  created, 
o  November,  1985  -  Business  Advocate  cover  story  on  the  "liability 

crisis. " 

o  November  13th  -  Board  of  Directors  recommends  the  establishment  of  a 

"Civil  Justice  Action  Group"  and  "public  awareness"  campaign, 
o  November  15th  -  Association  executives  meet  with  Chamber  staff  to 

promote  association  participation  in  future  activities, 
o  November  18th  -  "Nation's  Business  Today"  feat  res  interviews  with 

business  executives, 
o  November  24th  -  "It's  Your  Business"  program  on  "medical 

malpractice  11 a  b 1 1 1 ty . " 
o   November  26th  -  Chamber  hosts  an  associat  on  briefing  on  the 

"liability  crisis." 
o   December,  1985  -  "Small  Business  Journal"  television  program  features 

a  commentary  on  the  "liability  crisis." 
o   December  1st  -  "It's  Your  Business"  program  on  "product  liability." 
o   December  375  -  Government  end  Regulatory  Affairs  Comm-.ttee  addresses 

the  product  liability  issue, 
o   December  3rd  -  Chamber  testifies  before  the  Senate  Commerce 

Subcommittee  on  Business,  Trade  and  Tourism, 
o    December  16th  -  "Steering  Committee  on  the  Liability  Crisis"  holds 

its  first  meeti ng . 
o   December  1 7th  -  "Ask  Washington"  program  on  the  "liability  crisis." 
o   December  17th  -  Chamber  hosts  a  Washington  corporate  representatives 

brietmg  on  the  "liability  crisis." 
o   January,  1386  -  Clearinghouse  publishes  its  first  monthly  newsletter 

on  the    liability  crisis." 
o   January,  1986  -  Combined  rreeting  cf  Washington  corporate  and  trade 

association  representati ves. 
o  January  23rd  -  Chamber  regional  conferences  on  the  ability 

crisis." 

o  January  28th  -  "Steerli.j  Committee  on  the  Liability  Crisis'*  holds 

its  second  meeting, 
o   February,  1986  -  Nation's  Business  cover  story  on  the  "liability 

crisis. 

o   February  4th  -  Chamber  testifies  before  the  House  Committee  on 

Energy  and  Commerce  Subcommittee  on  Commerce,  Transportation,  and 

Tourism  on  the  "liability  crisis." 
o   February  19th  -  Chamber  testifies  before  the  Senate  Committee  on 

Commerce,  Science  and  Transportation  on  the  "liability  crisis." 
o   February  20th  -  Chamber  testifies  before  the  Senate  Small 

Business  Committee  on  the  "liability  crisis." 
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EXHIBIT  1 
(page  two) 


PENDING  U.S.  CHAMBER  ACTIVITIES 

o  February.  1986  -  "Civil  Justice  Action  Group"  to  be  selected 
o  i-eDruary  21.  1986  -  Chamber  testifies  before  Senate  Judiciary 

Committee * 
o  April  30-May  1.  1986  ^  Chamber  co-sponsu  ship  of  a  "National 
Symposium  on  Civil  Justice  Issues/  1n  cooperation  with  Fordham 
University  Law  School  and  the  Insurance  Information  Institute 
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The  U.S. 
Chamber's 
National 
Clearinghouse 
on  the 


km:     CP  SPRVZT 


(Responses  to  this  survey  will  bt  used  only  in  tstre|t:i.) 

1.  What  is  your  business  or  profession?  

2,  How  aany  people  do  yun  en ploy 7  


3.    Hive  you  you  been  able  Co  renav/obtaia  the  nihility  insurance  you  need? 
E3.1X  T««  14.11  No 


4.    If  yes  have  your  preaiuns  risen  by? 

23.11  10  -  50X 
17.51  a  -  100X 


41. 4X  101  -  500X 
.9.9*  More  than  500X 


3.    What  effect  has  this  increase  had,  if  any,  on  your  business  or 

profession?     Lowered  profit:  20. 51;  Raised  Prices:  16.72;  None;  5.2S 

#6.    What  types  of  liability  coverage,  if  any,  present  probleas  to  you?  (Check 
all  that  apply.) 

60. 3S  General  (Casualty)  29. 6?  Transporcaticn 

14.7:  Environmental  (including  hazardous  vaste)  30.81  Cfficets  and  Direc 

13.  ZS  Professional  (Architects,  Engineers,  CPA's  etc.)    40.71  Procuct 
7.01  Medical  Malpractice  10- Other  (please  spec 

7.  Do  you  see  the  problen,  if  any,  getting  better  or  worse  for  you? 

2. OX  Better  951   Worse  3.31  (No  response) 

8,  What  alternatives  if  any  are  you  pursuing?    (Check  ell  that  apply.) 


24.2?  Dropping  products  or  services 
47.31  Paying  higher  praniuns /raising 

prices  accordingly 
3.3X  Other  (please  specify) 


20.3X  Self  Insurance 

12. 3*  Cosicg  your  business 

35.3:  Going  Izzt 


9.  Have  vou  contacted  your  state  insurance  connissicner  ajout  this  issue? 

14. 3X  Tea  48.21  No 

10.  In  your  opinion,  why  are  the  nunber  of  liability  s'uits  asd  canage  awards 
increasing?    (Check  ell  that  apply.) 

4.2;  Professional  and  business  cennunities  are  less  ctnpe:ent 
93.2;  The  civil  justice  systen  encourages  frivolous  clains 
84.  SX  Liability  is  based  on  ability  to  pay    not  vrccgcoicg 
60 .OS  Consuoers  have  unrealistic  expectations 
28 . i:  Other  (please  specify) 
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Exhibit  2 
(page  rvc) 

U.  In  rtlecion  Co  ecauoaic  cos'    arising  from  Injury,  the  size  of  awards  is: 
02    coo  low         1.32  ebouc  :ighc        96.0*  excessive 

12.  The  number  and  ouccooe  of  liability  claims  egainsc  jour  business  or  profession 

8.22  predictable  .  902  unpredlccable 

13.  Which  of  Che  following  approaches    if  any,  Co  chis  liability  problen  should  che 
U.S.  Chamber  of  Commerce  pursue*  (Check  all  chac  apply.) 

39.12  Civil  justice  reform  62.82  Federal  product  liability  refom 

22.92  Tore  reform  62.12  Change  t  in  insurance  lav 

ZtToT  All  of  the  Above 
„21  Vont  -82  Ocher  <  please  specify) 

NAME:  


COKVA7  . 
ADDRESS: 


TELEPHONE: 


?Z7JM  SURTIY  TO:    LLUIUTT  GISIS  PROJECT 

BCP  DEPT. /U.S.  CKAM3I3,  OF  C0iO22.CE 

1613  B  STREET,  N.V. /WASHINGTON,  D.C.  200*2 
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EXHIBIT  3 


STATEMENT  ON  MEDICAL  PROFi"N^TQNAL  LIABILITY  REFORM 
June  12,  mi  


Why  Should  Business  Have  a  Particular  Interest  In  the  Medical 
Proless-lonai  Liability  Problefn? 

Professional  liability  1S  no  longer  a  proMem  far  ig  just 
physicians  and  hospitals.    Escalating  numbers  of  claims  and  Increases  1n 
the  sire  of  settlements  and  awards  are  pushing  up  health  care  costs  and 
causing  changes  1n  the  practice  patterns  of  physicians.    The  changes 
ultimately  affect  sodety-at-large  as  higher  costs  are  passed  on  1n  the 
form  of  higher  fees  and  health  Insurance  premiums.    Equally  Important, 
access  *:  some  types  of  care,  particularly  complicated  and  high  risk 
care,  is  restricted.    The  fart  that  medical  professional  liability 
problems  are  caus^g  healtt  care  costs  to  rise  1s  even  more  significant 
given  the  Intensive  efforts  1n  the  public  aU  nrlvate  sectors  to  contain 
health  care  costs. 

Employers  are,  of  course,  well  aware  ->f  the  Impact  of  rising 
expenses  of  employee  group  health  care  plans  on  their  costs  of  doing 
business,  and,  thus,  ultimately  on  their  ability  to  compete.    On  the 
other  hand,  most  emplfers  may  not  be  aware  of  the  Impact  of  medical 
pr??5cl0Sa1  l1ab1l1t>f    4  tnose  health  Plan  costs.    In  1983,  employers 
paid  $65.3  billion  In  health  Insurance  premiums  for  their  employees. 
The  Impact  of  medical  professional  liability  on  these  premiums,  while 
difficult  to  ineasu-e  precisely,  1s  significant.    Estimates  of  the  Impact 
range  from  $2  billion  to  as  high  as  $14  billion  or  higher.    Thus,  a 
significant  percentage  of  the  employer's  health  Insurance  premium  may  be 
attributable  to  defensive  medicine"  (I.e.,  the  ordering  of  additional 
tests  and  treatment  procedures  as  a  rv^ponse  to  the  Increased  risk  of  a 
professional  HiMHty  claim)  and  Increased  professional  HabHty 
Insurance  costs. 


What  Indicatlr '  Are  There  Of  An  Increasing  Professional 
~     Liability  Problem? 

Beginning  1n  the  early  1970fs,  there  were  sharp  increases  in  the 
number  and  severity  of  professional  liability  actions  filed  against 
physicians,  hospitals,  and  other  providers  of  health  care  services. 
What  followed  1n  the  m1d-70's  was  a  period  of  Instability  1n  the  market 
for  professional  liability  Insurance.    First,  there  were  rapid  premium 
increases  and,  next,  a  dramatic  decrease  In  the  number  of  commercial 
carriers  offering  professional  liability  coverage  for  physicians  and 
hospitals.    In  an  attempt  to  alleviate  the  "malpractice  Insurance 
crisis,    a  number  of  states  enacted  tort  reform  legislation  and/or 
statutes  designed  to  assure  the  availability  of  professional  Hablli'y 
insurance  (such  as  through  creation  of  joint  underwriting 
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EXHIBIT  3 
(page  two) 

associations).    In  the  meantime,  many  state  medical  societies  created 
physicians-owned  professional  liability  insurance  companies,  andbecame 
actively  Involved  1n  risk  management,  medical  disciplinary  and 
educationa'  efforts  to  minimize  preventable  incidents  of  negligence  or 
"malpractice." 

By  the  late  1970's,  it  appeared  that  these  measures  and  others 
had  been  effective  1n  resolving  the  problem  of  availability  cf 
professional  liability  Insurance,  as  well  as  having  some  posiv.ve  Impact 
on  the  number  and  severity  of  claims  filed.    Heaver,  what  was  hoped  to 
be  a  resolution  to  the  problem  now  seems  Jcar't-  to  have  been  merely  a 
temporary  respite. 

Tn  the  last  several  years,  there  have  been  sizeable  Increases  in 
the  "  »r  and  magnitude  of  claims  filed,  which  have  resulted  in  medical 
11a.  surance  premiums  going  as  high  as  $100,000  in  certain 

metropw.         reas.    There  1s  also  growing  concern  that  increased 
medical  llabn.ty  exposure  for  high  risk  medical  specialties  Is  causing 
some  specialists  to  limit  or  even  withdraw  from  their  practices,  thus 
reducing  access  to  care. 

In  the  last  five  years,  physicians  have  experienced  Increased 
risk  of  Incurring  a  claim  as  well  as  greater  losses  per  claim.    In  1979, 
according  to  St.  Paul  Insurance  Company,  physicians  incurred  malpractice 
claims  at  an  average  annual  rate  of  3.3  claims  per  100  physicians 
compared  with  16.2  claims  per  100  physicians  in  -983.    The  severity  of 
losses  has  also  increased  substantially. 

There  is  no  evidence  that  physicians  or  hospitals  are  more 
negligent  1n  their  delivery  of  health  care  today  than  in  the  past.  I« 
fact,  one  of  the  effects  of  increased  "defensive  medicine"  may  have  been 
to  decrease  the  numbers  and/or  magnitude  of  medial  errors.    On  the 
other  hand  the  tort  system  has  all  wed  adjudication  of  cases 
Increasingly  on  Jne  >asis  of  advert  results  whether  or  not  negligence 
was  clearly  demonstrable. 

Guides  For  Business  in  Helping  to  Resolve 
the  Professional  liability  Problem 

Because  increasing  professional  liability  insurance  premiums  and 
defensive  medicine  adds  significantly  to  the  overall  cost  of  medical 
care,  much  of  which  is  absorbed  by  businesses  through  increasing  health 
care  insurance  premiums,  business  clearly  has  a  vital  stake  in  working 
toward  i  resolution  of  the  problem.    Since  other  sectors  of  the 
community,  such  as  consumers,  hospitals,  physicians,  unions,  and  the 
legal  profession  also  have  an  Interest  'n  and  a  role  to  play  in  arriviny 
at  a  fair  and  effective  resolution  of  this  problem,  it  may  be  that 
efforts  to  address  the  Issue  through  health  care  coalitions  will  provide 
one  very  effective  activity. 
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As  a  guide  to  dealing  with  the  professional  liability  problem, 
the  Chonber  offers  the  following  principles: 

1.  Medical  professional  liability  problems  are  a  concern  to 
business,  since  they  add  unnecessary  costs  to  the  health  care  premiums 
paid  by  both  employers  and  employees  and  may  reduce  access  to  care. 

2.  Local  health  care  coalitions  and  other  community 
organizations  should  be  encouraged  to  work  toward  resolving  the 
Professional  liability  problem  in  their  areas  as  one  important  method  of 
reducing  health  care  costs. 

3.  Efforts  to  reiolve  the  professional  liability  problem  must 

ensure: 

o     speedy  and  efficient  resolution  of  claims 

o     fair  and  adequate  compensation  for  injuries  arising  from 

medical  negligence 
o     a  reasonable  degree  of  protection  from  suits  without  merit  so 

that  access  to  care  and  costs  of  care  are  not  negatively 

affected 

4.  Efforts  to  resolve  the  medical  r™fessi'°nal  liability  problem 
should  include  strengthened  profesnonal  self-policing,  risk  management 

peer  review.    Such  efforts  could  be  accomplished  through  public  or 
K,-ivate  sector  mandate  and  could  include: 

o     reporting  of  settlements  and  awards  to  the  state  medical 
board  and  to  hospitals 

o    establishing  risk  management  programs  in  hospitals 

o    medical  staffs  reviewing  and  recommending  action  relating  to 
medical  liability  awards  or  set ;1  events  involving  a  staff 
physician  (with  the  hospital  then  reporting  to  the  state 
medical  board) 

o     encouraging  hospitals  to  require  and  confirm  information 
o     reya.ding  the  professional  credentials  and  work  history  of 
physicians  seeking  staff  privileges.    Hospitals  should  keep 
records  on  current  and  former  physician  staff  for  purposes  of 
reference  checks  and  disciplinary  proceedings, 
o     The  tort  system,  as  a  deterrent  to  negligence  and  as  a  method 
of  recourse  after  negligence,  is  beneficial  to  society  and 
should  be  n  Gained.    However,  reforms  to  the  system  are 
necessary  to  assure  that  *t  provides  expeditious,  fair  and 
reasonaM    compensation  vor  injuries  resulting  from 
neglige 

o     Tort  reform  legislation  s1 ould  be  enacted  In  the  various 
stdtes.    One  option  which  should  be  considered  in  order  to 
encourage  enactment  of  such  state  legislation  is  federal 
incentive  legislation. 
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Examples  of  basic  tort  reform  measures  include: 

o  Limitation  on  Non-Economic  Damages 

Dnmages  for  pain  and  suffering  and  mental  ar^»ish  are  a 
primary  cause  of  exaggerated  professional  liability  awards 
because  such  damages  are  difficult  to  ascertain  and  are  often 
influenced  by  emotion.    The  Rand  Corporation  estimates 
potential  savings  of  5-19%  of  medical  liability  litigation 
costs  1f  non-c:onomic  damages  are  capped. 

o  Structured  Settlements  and  Awards 

Providing  structured  settlements  with  periodic  payments  over 
an  injured  claimant's  lifetime  will  ensure  that  the  money  will 
be  there  when  needed  and  reduce  the  cost  of  the  award. 

o  Elimination  of  the  Collateral  Source  Ruie 

There  should  be  modification  of  the  collateral  source  rule  to 
prevent  double  payments. 

o  Modification  of  Statutes  of  Limitation 

The  time  period  in  which  a  patient  has  the  right  to  file  suit 
against  a  physician  for  an  alleged  injury  should  provide  a 
reasonable  balance  between  fairness  to  the  plaintiff  and 
fairness  to  the  defendant.    Many  states  still  have  statutes 
that  permit  suits  to  be  filed  so  many  years  after  evidence 
relating  to  the  alleged  negligence  is  known  that  appropriate 
defe    es  to  claims  are  impossible. 

For  minors,  the  statute  of  limitations  in  many  jurisdictions 
begins  to  run  when  a  minor  reache   the  age  of  me^ity.    Physicians  who 
treat  infants  and  children  thus  face  potential  liability  for  more  than 
18  years.    The  statute  should  provide  a  reasonable  period  to  discover 
any  Injur;  and  file  a  claim  —  perhaps  to  age  six  or  eight  —  but  not 
extend  liability  decades  into  the  future. 


340 


Senator  Kasten.  Dr.  Hess,  we  thank  you. 

Our  next  witness  on  this  panel  is  Mr.  Dana  Baldwin,  who  is  the 
president  of  Oliver  Machinery  Co.  in  Grand  Rapids,  MI  represent- 
ing himself  and  also  the  Wood  Machinery  Manufacturers  of  Amer- 
ica. 

Mr.  Baldwin. 

STATEMENT  OF  M.  DANA  BALDWIN  II,  PRESIDENT,  OLIVER 
MACHINERY  CO.,  GRAND  RAPIDS,  MI 

Mr.  Baldwin.  Thank  you,  Mr.  Chairman. 

I  also  will  highlight  my  written  testimony. 

My  name  is  M.  Dana  Baldwin  II.  I  am  president  of  the  0!iver 
Machinery  Co.  of  Grand  Rapids,  MI,  and  ir  jmediate  past  president 
of  the  Wood  Machinery  Manufacturers  of  America. 

Oliver  Machinery  Co.  is  a  moderate-sized  woodworking  machin- 
ery and  metal  sawing  machinery  manufacturer  in  Grand  Rapids. 
We  are  starting  our  96th  year,  ha\ing  been  formed  in  1890.  We 
currently  employ  155  people.  Our  gross  sales  in  1985  were  approxi- 
mately $11  million,  and  for  all  practical  purposes  we  broke  even  for 
the  year. 

WMMA  is  a  trade  association  comprised  of  113  different  compa- 
nies ranging  in  size  from  $300,000  or  $500,000  annual  volume  up  to 
a  few  companies  with  volumes  in  the  $50  million-plus  range.  A  few 
of  these  companies  are  parts  of  larger  conglomerates,  but  the  vast 
majority  of  the  companies  are  relatively  small  operations,  family 
owned,  and,  frankly,  feeling  very  threatened. 

While  it  is  an  honor  to  appear  before  this  committee,  it  is  both 
ironic  and  tragic  that  I  should  be  here  today.  Ten  years  ago  my 
father,  Ralph  Baldwin,  whom  I  succeeded  as  president  of  Oliver, 
testified  before  this  same  committee  on  the  problems  feed  by 
small  businesses  in  obtaining  product  liability  insurance.  He  sound- 
ed an  early  warning  about  the  dire  implications  which  the  then- 
emerging  liability  crisis  posed  to  this  Nation. 

In  my  opinion,  if  legislators  had  taken  to  heart  what  he  had  said 
and  had  acted  upon  it,  we  would  not  be  faced  today  with  a  Damo- 
clel'-xn  sword  hanging  over  the  heaJs  of  this  Nation's  small  busi- 
nesses. 

During  the  past  few  weeks  I've  been  contacted  by  a  number  of 
small  manufacturers  that  belong  to  WMMA.  To  a  man,  their  sto- 
ries contain  the  same  elements:  the  extremely  high  cost  of  liability 
insurance  without  any  recognition  c "  experience  ratings  or  lack  of 
suits;  the  fear  of  bringing  out  new  products  because  any  change  in 
technology  can  be  used  against  you  in  a  courtroom;  the  inability  to 
expand  volume  because  of  the  cost  pressures  brought  on  by  the  in- 
creasing premiums  for  less  and  less  coverage;  and  the  inability  of 
older  manufacturers  to  seil  thei  companies  because  of  their  own 
inability  to  obtain  ongoing  assurances  of  coverage  and  the  unwill- 
ingness of  the  investor  to  take  on  additional  exposure  that  that 
represents. 

During  the  past  11  years  Oliver  has  spent  $4.65  million  to  protect 
and  defend  ourselves  against  product  liability  claims.  Included  in 
that  amount  is  the  cost  of  insurance  coverage,  the  cost  of  having  a 
man  full  time  on  staff  to  defend  against  these  suits,  his  expenses, 
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the  expenses  of  defense  attorneys,  expert  witnesses,  engineering 
services,  and  court  costs. 

During  that  time  we  had  less  than  $1.1  million  in  judgments  or 
settlements  which  we  actually  paid  out.  Of  the  $1.1  million,  less 
than  half  ended  up  in  the  pockets  of  the  injured  parties. 

From  our  own  situation  and  those  of  other  industry  members,  I 
know  that  the  fear  of  adverse  judgments  and  the  extreme  cost  of 
pioduct  liability  insurance  discourage  us  from  modernizing  our 
plants  ar  d  making  equipment  innovations.  Consequently,  we  are 
severely  inhibited  and  frustrated  in  ovr  battle  to  remain  competi- 
tive with  foreign  manufacturers  who  are  not  exposed  to  the  exorbi- 
tant liability  insurance  cosL  burden  that  domestic  manufacturers 
t  .e.  They  have  relatively  few  machines  here,  and  thus  do  not  have 
a  ong  tail  of  exposure  which  my  company  does,  having  shipped 
almost  150,000  machines  in  our  96-year  history. 

The  gravest  and  crudest  long-term  effect  of  the  liability  crisis, 
however,  is  the  impact  which  it  will  surely  have  on  the  innocent 
victims;  namely,  the  m  'lions  of  men  and  women  who  work  for 
thousands  of  small  U.S.  manufacturers  like  Oliver. 

Because  of  the  cost  pressures,  because  of  competition,  and  be- 
cause of  the  decreasing  availability  of  adequate  levels  of  protection 
through  insurance,  we  owners  are  now  being  forced  to  significantly 
curtail  our  operations  and  may  be  forced  eventually  to  abandon 
them. 

Without  expansion,  we  cannot  add  jobs.  Without  capital  to  mod- 
ernize, we  cannot  add  jobs.  Without  innovation,  we  cannot  compete 
and,  therefore,  cannot  add  jobs. 

Each  of  these  factors  builds  upon  it  elf  and  others  to  add  up  to 
the  point  where  we  cannot  compete  in  the  world  market  to  supply 
the  jobs  and  job  security  our  people  deserve  and  require. 

Ten  years  ago  my  father  made  nine  recommendations  for  solving 
the  liability  crisis.  In  my  opinion,  they  continue  to  be  the  essential 
ingredients  for  bringing  order  to  this  ongoing  chaos,  and  I  will  in- 
clude them  in  the  record.  Some  enlightened  States  have  already  en- 
acted some  of  the  provisions. 

I  would  like  to  add  a  tenth  to  my  father's  .ist.  Congress  should 
outlaw  lawyers  from  eucering  into  contingency  fee  arrangements. 
A  separate  basis  must  be  made  for  those  people  who  cannot  afford 
to  sue,  to  protect  them,  but  the  contingency  fee  arrangement  is  a 
practice  deemed  unethical  and  is  forbidden  in  England,  France, 
West  Germany,  Norway,  Sweden,  Belgium,  Switzerland,  Italy,  and 
four  Canadian  provinces  including  Ontario. 

Finally,  as  a  fourth  generation  president  of  Oliver  Machinery 
Co.,  with  a  13-year-old  son  waiting  in  the  wings,  and  as  a  third 
member  of  tK  Baldwin  family  to  serve  as  president  of  the  WMMA, 
I  would  lirje  i  share  these  reflections  with  you: 

It  used  to  j  true  that  the  smaller  companies  in  this  country 
were  the  great  innovators.  This  no  longer  seems  to  be  the  case. 
Product  liability  seems  to  have  brought  the  small  manufacturer  to 
his  knees.  No  longer  at  industry  meetings  do  we  hear  much  enthu- 
siastic conversation  about  new  developments.  Now  it's,  "How  are 
you  coping?"  or  "What  are  you  paying  for  insurance?" 

It  seems  the  very  heart  and  soul  of  the  best  of  our  industry  has 
surrendered  itself  to  concentrating  on  defensive  strategies.  Even 
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worse,  it  doesn't  seem  that  the  next  generation  is  coming  into  the 
industry  as  has  always  been  the  case. 

It  almost  seems  as  if  the  attitude  is  to  let  go,  let  the  foreign  con- 
cerns take  over  our  industry;  they  don't  have  to  worry  about  prod- 
uct liability.  One  company  president  tolc!  me  recently  he  was 
unable  to  get  insurance  at  any  price;  be  was  tired  of  spending  all 
his  time  worrying  about  defending  his  excellent  machinery  in  case 
after  case  and  not  having  enough  time  10  keep  up  with  the  current 
business.  Resigned  to  his  fate,  he  told  me,  "The  next  guy  that  sues 
me  can  have  the  business.  Let  him  find  out  what  it's  like  to  run  a 
machinery  comp  ny.  Maybe  then  he'll  understand  the  headaches 
and  heartaches  he  has  caused  me." 

Let  me  add  one  more  thought.  TK  i:sual  reaction  is  that  the 
company  has  insurance;  the  insurance  company  will  pay  the  judg- 
ment or  the  settlement.  Well,  some  of  us  ilon't  to  ve  any,  and  our 
so-called  deep  pockets  are  getting  shallower  and  shallower. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Baldwin  follows:] 
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STATEMENT  OF  M.   DANA  BALDWIN  II,  PRESIDENT, 
OLIVER  MACHINERY  CO. 


My  name  is  M.  Dana  Baldwin  II.    I  am  president  of  the  Oliver 
Machinery  Company  of  Grand  Rapids,  Michigan  and  immediate  past 
president  of  the  Wood  Machinery  Manufacturers  of  America  (WMMA). 
Oliver  Machinery  Company  is  a  moderate  siztd  wood  working  machinery 
and  metal  sawing  machinery  located  in  Crari  Rapids.    We  are  starting 
our  96th  year,  having  been  formed  in  189r    and  we  currently  employ 
155  people.    Our  gross  sales  in  1985  were  approximately  11  million,  and 
for  all  practical  purposes,  we  broke  even  for  the  year.    WMMA  is  a 
trade  association  comprised  of  113  different  companies  ranging  in  size 
from  300,000  to  400,000  annual  volume  up  to  a  few  companies  with 
volumes  in  the  50  million  plus  range.    A  few  of  those  companies  are 
parts  of  larger  comglomerates,  but  the  vast  majority  of  the  companies 
are  relatively  small  operations,  family  owned,  and  frankly,  feeling  very 
threatened . 

While  it  is  an  honor  to  appear  before  this  committee,  it  is  indeed 
both  ironic  and  tragic  that  I  should  be  here  today.    Ten  years  ago,  my 
father,  Ralph  Baldwin,  whom  I  succeeded  as  president  of  Oliver 
Machinery  Company  and  WMMA,  testified  before  this  same  committee, 
then  chaired  by  Senator  Cay  lord  Nelson,  about  the  problems  faced  by 
small  business  in  obtaining  product  liabi'ity  insurance.  He  sounded  an 
early  warning  about  the  dire  implications  which  the  then  emerging 
liability  crisis  posed  to  this  nation.    His  crusade  extended  beyond 
Capitol  Hill.    He  was  instrumental  in  organizing  the  White  House 
Conference  on  Product  Liability  held  March  16,  1976.    He  traveled 
throughout  the  United  States  and  Europe  lecturing  on  the  crisis.  In 
1977,  he  carried  hi*  message  to  the  First  World  Congress  on  Product 
Liability  Law  in  London,  England,  where  he  was  the  keynote  speaker. 
In  addition,  he  was  the  founder  of  the  National  Product  Liability 
Council  and  member  of  the  Department  of  Commerce  Interagency  Task 
Force  on  Product  Liability. 

»n  ny  opinion,  if  legislators  had  taken  to  heart  what  he  had  said 
arJ  had  acted  upen  it,  we  would  not  be  fared  today  with  a  Damocletian 
sword  hanging  over  the  heads  of  this  nation's   small  businesses. 
Unfortunately,  his  advice  was  not  hreded  and  his  predictions  about  the 
cztas-rophic  consequences  which  were  likely  to  befall  this  country:s 
small  manufacturers  have  proven  eerily  prophetic. 

S^ng  the  r^st  few  weeks,  I  have  been  contacted  Sy  i  m  mber 
of  small  niat  ufacturers  who  belong  to  the  WMMA.    To  a  n^n  their 
ftories  contain  the  same  elements:    the  extremely  high  cost  of  lability 
ns\  ranee  without  any  recognition  of  experience  rating  or  lack  of  suits; 
the  fear  of  bringing  out  new  products  because  any  charge  in 
technology  can  be  used  against  the  manufacturer  in  the  courtroom;  the 
inability  to  expand  vol  r\e  because  of  the  cost  pressures  brought  on  by 
the  escalating  premium:,  which  provide  less  and  less  coverage;  the 
difficulty  of  older  manufacturers  in  selling  their  companies  because  of 
their  inability  to  obtain  ongoing  assurances  of  coverage  and  the 
unwillingness  of  prospective  investors  to  take  on  the  additional 
exposure  and  risks  that  th'*  represents. 
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Skyrocketing  Insurance  Premiums:    Disaster  for  the  Woodworking 
Machinery  Industry  and  its  Employees 

Traditionally ,  a  company  in  this  industry  is  considered  successful 
if  it  earns  a  net  profit  equal  to  4  percent  of  its  seles.    This  year, 
many  WMMA  have  been  forced  to  pay  insurance  premiums  equal  to  10 
percent  of  their  gross  revenue. 

How  can  a  company  hope  to  thrive  when  a  machine  which  it  sold 
decades  ago  for  only  $500  to  $10,000  is  now  at  the  center  of  a  $1  million 
lawsuit  -  despite  the  fact  that  the  machine  had  operated  safely  for  all 
those  years.    The  $100,000  award  which  we  recently  paid  in  such  a 
case  plus  the  cost  of  preparing  and  defending  the  two  lawsuits  on  a 
particular  cut-off  saw,  are  essentially  equal  to  the  after-tax  profits 
made  on  the  s?*es  of  all  the  cut-off  saws  made  by  Oliver  in  its  86  years 
of  existence. 

These  outlandish  settlements  and  judgments  coupled  with  rapidly 
escalating  insurance  premiums  are  having  a  devestating  impact  on  my 
firm  and  the  entire  woodworking  machinery  industry.    The  exorbitant 
Insurance  costs  associated  with  bringing  new  products  to  market  have 
forced  us  to  curtail  new  machinery  development.    We  have  been  hesitant 
to  make  substantia!  improvements  in  existing  equipment  fearing  that  the 
opportunity  for  plaintiff's  attorneys  to  introduce  these  changes  into 
evidence  in  a  product  liability  action  may  be  damaging  to  our  defense. 
The  budgetary  drains  caused  by  these  premiums,  defense  costs, 
Judgments  and  settlements,  have  caused  us  to  curtail  our  capital 
investments  in  new  machinery  and  equipment.    Consequently,  we  are 
severely  inhibited  and  frustrated  in  our  battle  to  remain  competitive 
with  foreign  manufacturers  who  are  not  exposed  io  the  *xhorbitant 
liability  insurance  cost  burden  that  domestic  manufacturers  face. 

Sadly,  the  grayest  and  cruelest  long-term  effect  of  the  liability 
crisis  is  the  impact  that  it  will  surely  have  on  the  innocent  victims  - 
namely,  the  millions  of  men  and  women  who  work  for  thousands  of  small 
U.S.  manufacturers  like  Oliver.    Because  of  t*  *  cost  pressures, 
because  of  competition,  and  because  of  the  deo  easing  availability  of 
adequate  levels  of  protection  through  insi  ,*ance,  we  owners  are  now 
being  forced  to  significantly  curtail  our  operations  and  may  be  forced 
eventually  to  abandon  thsm.    Without  expansion  we  cannot  add  job*. 
Without  c&pital  to  modernize  we  cannot  add  job*     Without  innovation, 
we  cannot  compete  effectively  in  a  world  market  to  supply  the  jobs  and 
job  security  that  our  people  deserve  and  require. 

Are  Congress  and  the  «  ^rlous  state  legislatures  prepared  to  allow 
thousands  of  small  manufacturers  to  be  driven  out  of  business?  Arr 
they  prepared  to  watch  thousands  of  American  factory  workers  lose 
their  jobs  and  their  dependants  suffer?   Today,  the  tort  system  as  it 
relates  to  product  liability  claims  is  an  irrational,  haphazard,  chaotic 
compensa  '     system  which  only  enriches  trial  lawyers  at  the  expense  of 
business,  ^>nsu^rs  and  victims.    The  experiences  related  to  me  by 
current  and,  too  c'ten,  former  WMMA  members  clearly  demonstrate  that 
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it  is  no  exaggeration  to  state  that  the  existing  tort  system  is  destroying 
this  industry. 


Product  Liability:    Examining  the  Costs 

To  provide  the  Committee  with  a  more  in-depth  understanding 
about  the  cost  posed  to  small  manufacturers  by  product  liability 
concerns,  I  have  set  forth  a  detailed  accounting  of  the  cost  incurred  by 
Oliver  Machinery  Company.    During  the  past  11  years,  Oliver  has  spent 
$4.65  million  to  protect  and  defend  itself  against  product  liability 
claims.    Included  in  that  amount  is  the  cost  of  insurance  coverage,  the 
cost  of  having  a  man  full  time  on  staff  to  investigate  and  defend  against 
these  suits,  his  expenses,  the  expenses  of  defense  attorneys,  expert 
witnesses,  engineering  services  and  court  costs.    During  that  time  we 
had  less  than  $1.1  million  in  judgments  or  settlements  which  we  actualiy 
paid  out. 

Between  January  1,  1975  and  August  1,  1978,  we  were  insured 
with  a  retrospective  pr  mi urn  policy  by  one  of  the  nation's  largest 
insurance  carriers.    During  that  three-and-one- half- year  period,  they 
paid  out  almost  $700,000  in  judgements  and  settlements.    Since  August 
1,  1978,  we  have  essentially  been  self-insured  through  an  extremely 
large  self-retention  layer,  $200,000  per  incident,  with  underlying 
umbrella  and  insurance  coverage  above  those  levels  to  insure  against  a 
catastrophe.    During  this  time  period  we  have  paid  out  less  than 
$400,000  in  judgments  and  settlements.    In  twice  the  time  period,  we 
have  paid  out  just  over  half  the  amount  the  insurance  company  paid  out 
during  its  three  and  one  half  year  tenure.    This  inevitably  leadc  to  the 
conclusion  that  the  insurance  companies  are  not  willing  to  take  a  stand 
as  we  have  and  fight  each  claim  to  the  end.    As  the  figures  reveal 
below,  we  have  paid  out  a  tremendous  amount  in  expert  witness  fees, 
defense  attorneys  fees  and  so  on,  but  we  feel  in  the  long  run  we  will 
be  batter  off  and  have  lower  total  costs  by  u  "ng  this. 

The  insurance  companies  have  taken  the  opposite  point  of  view, 
trying  to  minimize  theV  exposure  in  any  given  case  rathei  than  looking 
x  the  overall  long-te"m  picture.    For  instance,  one  WMMA  member's 
complaint  about  his  insurance  problem  centered  on  the  fact  that  the 
Insuror  was  willing  to  settle  a  claim  ir.  which  an  individual  lost  parts  of 
two  fingers  in  a  dut-off  ssw  t^rt  did  not  malfunction,  but  in  which  the 
worker  carelessly  stuck  his  fingers  into  the  operating  zone  and  initiated 
the  cutting  cycle.    The  individual  was  not  satisfied  with  the  money  he 
received  through  Worker's  Compensation  and  brought  a  product  liability 
suit  alleging  the  saw  was  defective.    Ignoring  the  WMMA  members 
strenuous  protest  that  the  Injury  was  caused  by  the  workers 
carelessness  and  not  a  machine  defect,  the  insurance  company  settled 
for  $200,000.    Even  though  the  WMMA  member  was  obliged  to  pay  hi* 
$50,000  deductible,  he  had  no  say  in  deciding  the  settlement  amount  or 
deciding  whether  or  not  to  litigate  the  claim.    The  insurance  company 
was  simply  going  to  minimize  its  exposure  and  In  all  probability  pass  on 
the  cost  'n  the  form  of  a  higher  premium  the  following  year,  or  cut  him 
off. 
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Statistical  Information  on  Costs  to  th>  Oliver  Machinery  Company 
Directly  Related  to  Insurance  Premiums  and  Payments  Made  to  Plaintiffs, 
1975  though  1986.  ~~ 


Insurance  Year 

1/1/75  to  1/1/76  Retrospective  Premium  $  75,363 

Administrator  wages  36,400 

Cost  of  discovery  6,800 


118,563  $118,563 

1/1/76  to  1/1/77  Retrospective  Premium  $273,685 
Administrator  wages  36,400 
Cost  of  discovery  6,900 


316  985  $316,985 


1/1/77  to  1/1/78  Retrospective  Premium  $457>'8 
Administrator  vages  39,000 
Cost  of  discovery  6,900 


502,948  $502,948 

1/1/78  to  8/1/78  Retrospective  Pre  m  $566,470 
Administrator  wages  23,160 
Cost  of  discovery  5,250 


594,880  $594,880 


From  8/1/78  through  8/1/85  we  were  self- 
insured  at  $200,000  per  person,  ^500,000 
annual  aggregate  300/500,000  excess  plus 
umbrella  up  to  $10,000,000. 

8/1/78  to  8/1/79    Insurance  Premium  $230,7/5 

ESIS  service  4,600 

Administrator  wages  40,300 

Cost  of  discovery   *  7,200 

282,875  $282,875 

8/1/79  to  3/1/80    Insurance  Premium  $230,500 

ESIS  service  5,490 

Administrator  wages  42,900 

Cost  of  discovery  7,300 
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8/1/80  to  8/1/81 


286.190  $286,190 


Insurance  Premium  $190,520 

ESIS  service  7,250 

Administrator  weges  42,900 

Cost  of  discovery  7,400 


8/1/81  to  8/1/82 


Insurance  Premium 
ESIS  service 
Administrator  wages 
Cost  of  discovery 


248,070  $248,070 

$148,470 
6,513 
36,400 
7,400 


8/1/82  to  8/1/83 


Insurance  Premium 
ESIS  service 
Administrator  wages 
Cost  of  discovery 


198,783  $198,783 

$  39,200 
4,277 
37,700 
7,400 


8/1/83  to  8/1/34 


Insurance  Premium 
ESIS  service 
Administrator  wages 
Cost  of  discovery 


88,777    $  88,777 

$  44,200 
4,277 
37,700 
7,800 


93,977  $  93,977 


8/1/84  to  8/1/85 


Insurance  Premium  $  74,000 

ESIS  service  2,730 

Administrator  wages  39,300 

Cost  of  discovery  8,100 


124,130  $124,130 


8/1/85  to  8/1/86 

Self-insured  $200,000  per  occurrence, 
$800,000  annual  aggregate  plus 
$1,000,000  excess. 

Insurance  Premium 
ESIS  service 
Administrator  wages 


$288,634 
2,865 
39,000 
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Cost  of  uiicovery  8,200 


338.699  $338,699 
Total  $3, 194,877 


The  above  figure  of  $3, 194,877  represents  the  amount  of  money 
that  the  Oliver  Machir  ry  Company  paid,  or  will  have  paid  from  January 
1,  1975,  when  the  product  liability  problem  began  to  be  really  serious, 
through  August  1,  1986.    This  amount  covers  all  insurance  premiums, 
the  salary  and  fringes  for  our  in-house  product  liability  expert  plus  the 
cost  to  Oliver  of  travelling  to  the  sites  of  accidents  and  the  studies  of 
why  and  how  the  accidents  occurred.    It  also  covers  the  service 
charges  of  ESIS  during  the  time  we  were  largely  self  insured.    It  does 
not  include  any  expenses  that  top  management  incurred  during  this 
period  nor  any  of  the  costs  my  father  incurred  during  the  years  he  was 
actively  travelling  and  working  on  product  liability  matters.    It  does 
not  include  the  settlements,  judgements  and  related  costs  during  the 
period  we  were  self  insured. 


For  the  period  January  1,  1975  through  August  31,  1981,  we  paid 
$1,372,566  for  retrospective  insurance.    Total  costs,  including 
insurance  premiums  and  defense  costs,  were  $1,533,376.    During  this 
time,  we  had  judgments  and  settlements  of  $688,887.    This  figure  equals 
50.1?  of  the  insurance  cost  and  44.9%  of  the  total  cost. 

During  the  period  of  8/1/78  to  12/21/85,  we  were  partially  self- 
insured  and  could  generally  make  our  own  decisions  on  whether  to 
settle  or  go  to  trial.    We  had  judgments  and  settlements  during  that 
period  of  $395,343.    In  this  same  period,  our  total  defense  costs 
including  judgments  and  settlements  were: 

For  closed  claims  and  associated  costs  $1,251,335 
For  open  claims  and  associated  costs  200,152 


$1,451,487 

The  judgments  and  st Elements  in  this  period  were  40.1%  of  the 
insurance  premiums  and  27.2%  of  the  $1,451,487  total  cost. 

In  addition,  we  have  outstanding  reserves  for  this  period  of 
$754,721.    Including  the  reserves,  our  total  cost  attributable  to  product 
liability  suits  from  January  1,  19/5  through  December  21,  1985  Iwith 
certain  additional  costs  to  August  1,  1986)  has  been  $5,401,085.    If  the 
reserves  are  not  included,  the  minimum  out  of  pocket  costs  for  this 
period  come  to  $4,646,364. 

The  total  dollar  value  of  judgments  and  settlements  in  the  eleven 
plus  years  wis  084, 230,  which  is  23.33%  of  the  minimum  xotal  cost  to 
Oliver. 
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Product  Liability:    The  Trial  Lawyers'  Money  Tree 

It  must  be  pointed  out  that  the  minimum  contingent  fee  charged 
by  an  attorney  to  a  plaintiff  usually  is  33.3%  and  there  are  almost 
always  additional  expenses  such  as  repayment  of  Worker's  Compensation, 
it  is  very  doubtful  if  the  plaintiff  receives  over  55%  of  a  settlement  or 
judgment.    This  means  that  over  this  eleven-plus  year  period,  plaintiffs 
who  sued  Oliver  received  only  23.33%  times  0.55,  or  12.83%  of  the  total 
cost  to  Oliver  for  the  suits.    The  cost  to  Oliver  was  779%  of  the  amount 
received  by  the  plaintiffs. 

I  probably  am  too  conservative  in  estimating  the  take  of  plaintiff's 
attorneys.    Quoting  the  Wall  Street  Journal  of  February  3,  1986: 

"Plaintiff  lawyers  get  rich  practicing  a  form  of  greenmail  on 
defendants  -  they  threaten  that  if  there  is  no  settlement,  the  defendant 
will  spend  millions  on  lawyers.    If  there  is  a  trial,  juries  sometimes  take 
pity  on  a  suffering  plaintiff  and  are  glad  to  be  able  to  award  damages 
even  if  there  was  no  fault.    Rand  Corp.'s  Institute  for  Civil  Justice 
estimates  that  when  contingency-fee  cases  are  won,  two- thirds  of  the 
damage  award  goes  to  lawyers  and  only  one-third  goes  to  the  plaintiffs. 
The  large  class-action  suits  give  nickels  and  dimes  to  the  injured,  but 
make  millionaires  of  the  lawyers.    So  the  incentive  for  the  plaintiff's 
bar  is  to  pick  the  most  widely  used  products  and  most  sympathetic 
injured  clients." 

If  the  Rand  estimate  of  35%  is  used  instead  of  the  55%  estimate 
which  I  used  above  for  Oliver  Machinery  Company  cases,  the  plaintiffs 
would  receive  not  mori  than  8.16%  of  the  amount  of  money  spent  by 
Oliver  in  fighting  the  product  liability  battle.    The  actual  cost  to  Oliver 
would  then  be  1223%  O;  the  money  actually  received  by  plaintiffs. 

I  do  not  dare  to  estimate  what  the  amount  of  money  taken  from 
the  American  economy  by  trial  lawyers,  both  plaintiff  and  defense,  but 
it  is  huge  and  exceeds  that  retained  by  plaintiffs  many  times  over. 
Tnf  Wail  Street  Journal  of  January  21,  1986  stated:    "Settling  liability 
claws  in  and  out  of  court  cost  more  than  $70  billion  last  year."  Suffice 
it  to  say  that  attorneys,  both  plaintiff  and  defenso,  claimed  well  over 
$35  billion  of  this  bounty. 


Product-Related  Injuries:    Who  Is  to  Blame? 

With  few  exceptions,  woodworking  and  metalworking  machines  are 
not  defectively  designed.    Great  efforts  have  been  made  to  make  them 
as  safe  as  possible.    The  fact  of  the  matter  is,  however,  that  these 
machines  are  inherently  dangerous  products.    The  dangers  associated 
with  the  products'  use  are  apparent  to  its  operator  -  or  in  legalistic 
terms,  open  and  obvious. 

While  accidents  do  occur,  our  experience  has  revealed  that 
virtually  every  one  is  caused  by  the  carelessness  of  the  operator,  or 
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the  failure  of  the  employer  to  perform  routine  maintenance  on  the 
product  and  unauthorized  removal  of  the  safety  features  of  the  machine. 
The  National  Safety  Council  has  estimated  that  approximately  85%  of 
work  Injuries  involve  an  unsafe  act  su:h  as  negligence,  failure  to  use 
safety  equipment,  operating  at  unsafe  speeds,  etc.    We  pose  the 
question  of  whether  a  machine  should  be  considered  defective  if  an 
individual  loses  some  fingers  because  he  pushed  his  hand  under  the  saw 
guard  or  into  the  saw  blade  white  feeding  wood.    Similarly,  would  the 
same  machine  be  defective  if  the  operator  or  his  employer  removed  the 
guard  over  the  saw  blade  and  the  operator  were  subsequently  injured? 
WMMA  would  answer  the  question  with  a  resounding  "no"! 

The  Oliver  Machinery  Company  has  manufactured  and  sold  about  a 
150,000  machines  since  *890.    We  receive  notice  of  about  nine  accidents 
per  year,  mostly  in  the  woodworking  and  metal  sawing  machinery  lines. 
In  most  of  these  cases,  Oliver  receives  a  summary  judgment  or  the  case 
is  settled  for  a  nominal  amount,  but  our  expenses  are  nevertheless 
substantial. 

We  have  always  endeavored  to  build  machinery  of  the  highest 
quality  and  our  safety  features,  guards,  etc.  have  always  met  or 
exceeded  the  standards  in  effect  at  the  time  of  manufacture.    Many  of 
the  old  gu^ds  meet  or  exceed  present  day  OSHA  and  ANSI  standards. 
In  spite  of  major  engineering  efforts  we  do  not  know  how  to  build  safer 
machines.    Neither  does  anyone  else. 


Recommendations  for  Solving  the  Product-Liability  Crisis 

Ten  years  ago,  my  father  made  nine  recommendations  for  solving 
the  liability  crisis.    In  my  opinion,  they  continue  to  be  the  essential 
ingredients  for  brining  order  to  this  ongoing  chaos.    A  number  of 
enlightened  state  legislators  have  already  enacted  similar  provisions. 
We  thi^K  that  it  is  time  for  Congress  to  Ho  the  same  for  the  entire 
nation . 

1.  There  must  be  a  reasonable  statute  of  repose.    A  product  which 
has  performed  normally  in  the  field  for  a  reasonable  length  of 
time  should  be  exempt  from  product  liability  suits.    We  recommend 
a  period  of  six  years. 

2.  Liability  should  be  based  on  the  state  of  art  at  the  time  of 
manufacture  rather  than  expecting  an  antique  product  to  meet 
modern  safety  requirements.    This  would  require  that  the  design, 
manufacturing  and  testing  of  the  product  be  done  in  conformity 
with  generally  recognized  and  prevailing  standards  in  existence  at 
the  time  of  manufacture.    Evidence  of  subsequent  advancements 
or  changes  in  knowledge  or  techniques  should  be  made 
inadmissible. 

3.  Legislation  should  be  designed  to  avoid,  at  least  in  part,  the 
growing  trend  to  require  manufacturers  and  sellers  of  products  to 
warn  against  what  would  be  an  obvious  negligent  or  improper  use 
of  the  product,  or  to  warn  the  user  as  to  scathing  the  user  was 
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required  to  know  or  do  under  federal  or  state  laws  or 
regulations. 

(f.     The  manufacturer  or  seiler  should  have  a  defense  where  the 

damages  arose  from  the  use  of  a  product  that  had  beer  altered  or 
modified  subsequent  to  manufacture  by  someone  other  than  the 
original  manufacturer  or  seller.    If  a  product  is  resold  by  the 
original  user/ purchaser,  the  manufacturer  should  no  longer  be 
held  responsible  for  an  accident  on  the  product  if  it  has  been 
modified  in  any  manner.    The  manufacturer  has  no  control  over 
the  condition  of  the  equipment  after  it  leaves  his  plant,  especially 
when  the  product  has  been  resold  two  or  more  times. 

5.  An  employer  should  be  required  by  statute  to  give  notice  to  the 
manufacturer  of  any  accident  involving  the  manufacturer's 
machinery  or  equipment  within  30  days  of  the  occurrence. 
Failure  to  do  so  would  make  the  employer  be  fully  liable  for  any 
and  all  damages  sustained  by  the  employee  as  a  result  of  the 
injury.    Far  too  often,  an  accident  is  not  reported  until  just 
before  the  statute  of  limitations  on  filing  a  suit  expires,  and  the 
manufacturer  has  little  opportunity,  if  any,  to  inspect  the 
product  as  it  was  at  the  time  of  the  accident. 

6.  There  should  be  no  right  for  a  jury  to  award  punitive  damages. 
A  judge's  opportunity  to  award  punitive  damages  should  be 
specifically  limited  and  permitted  only  upon  conclusive  evidence 
that  the  manufacturer  has  been  "wantonly  negligent"  in  producing 
the  product.    Damages  for  "pain  and  suffering"  should  be 
capped. 

7.  An  insurance  company  that  has  paid  a  worker's  compensation  claim 
should  not  be  allowed  to  subrogate  the  manufacturer  or  seller  of 
the  product  in  question  in  order  to  reclaim  the  worker's 
compensation  payments  made  to  the  injured  party.  Subrogation 
permits  the  insurance  company  to  transfer  the  worker's 
compensation  payments  to  the  manufacturer  of  the  product,  !n 
effect,  they  are  permitted  to  collect  twice,  presumably  without 
reducing  the  owner's  premiums.    This  destroys  the  fundamental 
concept  on  which  worker's  compensation  is  based. 

8.  A  suit  which  has  been  tried  and  found  to  be  without  merit  should 
carry  an  obligation  for  the  losing  party  and/or  his  attorney  to 
reimburse  the  defendant  for  the  costs  of  the  suit  and  legal 
defense.  y 

9.  The  1965  Restatement  of  Torts  has  to  be  rewritten  or  at  least 
clarified  so  that  the  policy  of  st/ict  liability  is  eliminated  in  favor 
of  a  policy  whereby  awards  are  made  according  to  proportionate 
fault.    In  the  Restatement,  the  words  "unreasonably"  and 
"defective"  are  ambiguous  and  have  not  been  properly  defined. 
As  a  result,  juries  and  judges  have  taken  great  liberties  in 
expanding  the  meaning  of  these  terms  far  beyond  the  original 
legislative  intent. 
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I  would  like  to  add  a  10th  recommendation  to  my  father's  list. 
Congress  should  outlaw  lawyers  from  entering  into  contingency  fee 
arrangements  -  a  practice  deemed  unethical  and  forbidden  in  England, 
France,  West  Germany,  Norway,  Sweden,  Belgium,  Switzerland,  Italy 
and  four  Canadian  provinces  including  Ontario.    Our  experience  has 
shown  that  most  suits  are  frivolous,  filed  only  to  collect  what  may  be 
negotiated  frun  the  insurance  carrier  or  the  manufacturer.    The  only 
ways  to  prevent  this  type  of  suit  are  to  penalize  the  filers  of  such 
suits  and  to  eliminate  the  contingency  fee.    The  contingency  fee 
arrangement  inures  solely  to  the  benefit  of  the  tiny  number  of  trial 
lawyers  and  individuals  who  view  product  liability  suits  in  the  way 
others  view  the  $1,000,000  lottery.    Sadly,  the  chief  beneficiaries  of 
contingency  fee  arrangements  are  the  lawyers  who  receive  between  33% 
to  40$  on  any  judgment  or  settlement.    The  injured  individual  is  lucky 
to  clear  an  equal  amount.    Putting  an  end  to  the  contingency  fee 
arrangement  vyould  not  only  deter  frivilous  suits,  but  would  put  more 
money  in  the  pocket  of  the  truly  injured  victim. 


Conclusion 

Finally,  as  the  fourth -generation  president  of  Oliver  Machinery 
Company,  and  as  a  third  member  of  the  Baldwin  family  to  serve  as 
president  at  WMMA,  I  would  like  to  share  a  letter  with  you  which  was 
sent  to  me  by  J.  G.  White,  Jr.  the  executive  vice  president  0f  the 
association.    His  poignant  refactions  touch  on  the  fears,  frustrations, 
and  desperation  which  many  WMMA  members  are  experiencing  as  a  result 
of  the  liability  crisis. 

"In  the  10  years  since  the  White  House  Product  Liability 
Conference  and  your  father's  appearance  before  the  Senate  Small 
Business  Committee,  the  members  of  the  Wood  Machinery  Manufacturers 
of  America  have  suffered  greatly  from  the  effects  of  product  liability  on 
their  businesses.    We  learned  early  on  that  they  were  very  reluctant  to 
quantity  their  problems  publicly,  even  to  the  extent  of  not  being  willing 
to  share  with  the  association  such  sensitive  information  as  the  fact  that 
they  were  dropping  out  of  the  business  of  manufacturing  rruchinery 
because  of  product  liability. 

"However,  in  telephone  conversations,  at  meetings  and  trade 
shows,  whenever  I  am  with  them,  it  is  the  number  one  topic  of 
concern.    It  is  impossible  to  tell  how  many  companies  of  the  113  who 
belong  to  WMMA  are  'going  bare'  right  now.    I  can  only  presume  that  at 
least  a  quarter  or  a  third  of  t'-em  are.    This  is  one  of  the  sensitive 
areas  they  would  prefer  not  to  talk  about  because  of  the  potential 
repercussions  it  might  create  if  this  information  became  public 
knowledge  among  the  legal  fraternity.    My  assumptions  are  based  on  the 
number  of  telephone  calls  I've  gotten  in  the  past  14  months  from 
members  complaining  they've  been  told  by  their  insura  ce  broker  thai 
the  carrier  has  cancelled  their  coverage  and  there's  nc  other  comrjny 
willing  to  write  insurance  on  them  at  any  price.    Can  I  help  them? 
Unfortunately,  I  have  to  answer  'no1. 
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"Usually  the  next  step  that  I  hear  about  will  either  be  the  news 
that  someone  has  bought  them  out,  or  they  drop  out  of  membership. 
My  records  indicate  that  we've  lost  a  total  of  34  companies  from  WM  .A 
since  January,  1976.    On  the  other  nand,  we've  had  as  many  new 
companies  join  the  association.    However,  the  new  companies  are  much 
smaller,  usually  in  their  first  or  second  year  of  business  and  with  a 
single  line  of  machinerv     Apparently  it's  much  easier  to  start  up  a 
new,  small  company  with  a  very  limited  line  of  machinery  (and  a  very 
limited  "tail  of  exposure1,  incidentally)  than  it  is  to  keep  a  fine  old 
company  going;  a  company  that  over  the  years  may  have  been  very 
Innovative  In  bringing  new  technology  to  its  customers  in  the  furniture 
industry,  or  kitchen  cabinets,  or  millwork,  or  a  variety  of  other 
industries  dependent  on  woodworking  machinery. 

"For  several  years,  liability  insurance  was  not  a  problem.  The 
escalating  costs  of  trials  and  settlements  apparently  were  offset  by  the 
insurance  companies1  rising  income.    After  an  initial  surge  in  premium 
levels  in  the  mid-1970s,  they  leveled  off,  even  dropped  a  little,  until 
January  of  1985.    Suddenly  the  Insurance  companies  seemed  to  be 
trying  to  make  up  for  lost  time.    As  each  WMMA  company's  insurance 
policy  came  up  for  renewal,  the  premiums  doubled,  tripled  and  more.  I 
heard  from  companies  who  were  quoted  rates  sevenfold  what  the 
previous  year's  rate  had  been.    And,  the  deductibles  were  being  raised 
while  the  maximums  were  being  lowered.    All  this  was  occurring  without 
any  relevant  correlation  to  the  company's  experience.    It  is  not  unusual 
to  hear  —  as  I  did  just  a  few  weeks  ago  —  from  a  company  complaining 
that  they  had  not  even  had  a  suit  filed  against  them  in  seven  years  but 
the  premium  was  being  raised  from  $74,000  a  year  to  $453,000,  and  the 
deductible  was  being  raised  from  $5,000  to  $50,000  per  case.    In  effect, 
the  company  was  going  to  be  self-insured  on  all  but  the  disaster  case. 

"WMMA  has  been  exploring  group  alternatives  —  through  a 
common  carrier,  setting  up  a  captive  or  anything  that  would  give  us 
more  control  of  our  own  destinies.    Unfortunately,  we're  much  too  small 
even  as  an  industry  to  be  able  to  put  together  a  captive.    And  there's 
a  real  risk  in  developing  a  group  program  with  a  single  carrier  when 
that  carrier  decides  to  cancel  everyone  at  once,  as  happened  to  our 
sister  association,  the  Woodworking  Machinery  Distributors  Association. 
Suddenly,  all  these  companies  are  thrown  on  the  open  market  at  once 
and  the  insurance  industry  has  real  trouble  absorbing  the  additional 
risk. 

"Insurance  is  not  the  only  malfunction  created  by  product 
liabilitv.    Wood  working  machinery  manufacturers,  by  and  large,  are 
small  businesses  that  grew  out  of  the  inventiveness  of  an  engineer  or 
woodworker  who  developed  a  better  way  to  do  some  wood  machining 
function  and  proceeded  to  build  a  company  around  the  demand  that  his 
new  idea  generated.    He  is  usually  not  a  businessman.    Or,  at  least  he 
wasn't  trained  to  be.    As  the  business  grew,  he  had  to  learn  to  be  a 
businessman.    Perhaps  his  business  grew  quickly  and  strongly  enough 
that  he  could  surround  himself  with  the  talent  to  handle  the  business 
while  he  devoted  his  energies  to  new  Ideas  and  improvements  on 
existing  machines. 
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"Product  liability  seems  to  have  brought  him  to  his  knees.  No 
longer  tt  industry  meetings  do  we  hear  much  enthusiastic  conversation 
about  new  developments.    Now,  it's  *how  are  you  coping?1   Or,  "What 
are  you  paying  for  insurance?1    It  seems  the  very  heart  and  soul  of  the 
best  in  our  industry  has  surrendered  itself  to  concentrating  on 
defensive  strategies. 

"Even  worse,  it  doesn't  seem  that  the  next  generation  is  coming 
into  the  industry  as  has  always  been  the  case,    it  almost  seems  as  if 
the  attitude  is  tc  let  go,  let  the  foreign  concerns  take  over  the 
industry;  they  don't  have  to  worry  about  product  liability.  One 
company  president  told  me  recently  that  he  was  unable  to  get  insurance 
at  any  price.    He  was  tired  of  spending  all  his  time  worrying  about 
defending  his  excellent  machinery  in  case  after  case  and  not  having 
enough  time  to  even  keep  up  with  the  current  business.    His  admittedly 
defeatist  attitude,  probably  brought  on  by  strain,  was,  'The  next  guy 
that  sues  me  can  have  the  business.    Let  him  find  out  what  it's  like  to 
run  a  machinery  company.    Maybe  then  he'll  understand  the  headaches 
and  heartaches  he  caused  me.1" 

Thank  you,  Mr.  Chairman. 
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Senator  Kasten.  Mr.  Baldwin,  thank  you  very  much. 
Our  final  witness  on  this  panel  is  Mr.  S.  Brian  Simons,  who  is 
the  president  of  OEM  Controls,  Inc.,  Shelton,  CT. 

STATEMENT  OF  S.  BRIAN  SIMONS,  PRESIDENT,  OEM  CONTROLS, 
INC.,  SHELTON,  CT 

Mr.  Simons.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Brian  Simons.  I'm  president  of  OEM  Controls,  which  I 
started  in  1966. 

We  manufacture  joysticks  and  electronics  used  on  construction, 
mining,  and  agricultural  equipment.  I  sent  literature  along  with 
this  writeup,  and  I  notice  the  girls  deleted  it.  They  maybe  thought 
I  was  trying  to  sell  joysticks  to  the  committee,  but  I  v  as  just  trying 
to  save  questions. 

We  employ  50  people  and  have  a  sales  volume  of  $4  million.  We 
have  weathered  recessions,  depressions,  foreign  competition.  We 
are  now  confronted  with  a  business  crisis  we  cannot  combat  with 
hard  work,  good  engineering,  or  high  quality.  We  need  your  help. 

In  1983  we  were  included  in  our  first  lawsuit  as  a  third  party  de- 
fendant in  a  case  in  which  a  machine  operator  injured  his  arm.  II 
was  an  unfounded  claim.  However,  it  was  settled  at  the  courthouse 
steps  for  $405,000  in  December  1985. 

Our  insurance  company  portion  was  $75,000.  Our  out-of-pocket 
expenses  for  management's  time  and  travel,  for  depositions,  et 
cetera,  was  approximately  $10,000. 

In  1985  we  were  included  in  two  suits.  In  both  cases  at  deposi- 
tions the  plaintiffs'  testimony  clearly  stated  that  our  control  was 
not  at  fault.  However,  our  costs  plus  the  insurance  company's  legal 
costs  were  in  excess  of  $20,000. 

Our  situation,  gentlemen,  is  we  make  a  component  that  goes  on 
a  finished  piece  of  equipment,  and  there  is  no  wa>  anybody  can  de- 
termine which  component  caused  the  problem,  so  they  go  after  all 
components  on  the  piece  of  equipment.  We  would  have  a  switch  on 
an  Oliver  machine,  for  instance,  and  we  could  get  sued  if  someone 
cut  their  finger  off  on  an  Oliver  machine. 

In  1983  our  liability  premiums  were  $1,800.  Last  year  they  in- 
creased to  $20,000  for  the  same  amount  cf  coverage.  Last  month 
the  insurance  company  which  we  have  hud  for  20  years  informed 
us  we  were  done  as  of  April  1, 1986.  To  date,  we  have  not  been  able 
to  find  a  new  carrier.  The  insurance  ag&its  say  that  if  we  get  in- 
surance at  all,  we  can  expect  premiums  of  $200,000  for  $1  million 
coverage  with  $50,000  deductible. 

Oui  exposure  has  increased  dramatically.  We  have  lower  cover- 
age, and  the  total  deductible  amount  is  unforecastable.  We  cannot 
pass  on— the  whole  theory  of  pass  it  on  to  the  consumer,  it  doesn't 
work  at  the  component  level.  We  cannot  pass  it  because  if  we 
passed  on  a  10-percent  price  increase  to  ou*-  customers,  5  percent 
for  premium,  5  percent  for  deductible,  the  *\  go  shopping.  Our 
large  competitors  have  joysticks  that  are  a  small  part  of  their  line. 
They  don't  have  the  same  reflection  of  costs  that  we  do.  and  also 
foreign  competition  is  insulated  and  has  no  assets  to  go  after  in 
this  country. 


ERLC 


356 


Many  of  our  customers  are  in  the  same  predicament.  Pierce  Cor- 
rell,  Connecticut,  manufactures  aerial  lifts.  Last  year  their  premi- 
ums went  from  $20,000  tc  $210,000.  They  produce  approximately 
three  lifts  a  month.  In  1985  they  were  unable  to  pass  on  the  $6,000 
per  lift,  because  of  competitive  reasons  and  because  of  contractual 
agreements.  So  this  small  company  which  produces  a  good  product 
and  has  been  in  business  is  going  slowly  out  of  business  with  every 
monthly  premium  it  has  to  pay. 

Durnell  Engineering,  Ei-imetsburg,  IA,  again  manufactures 
aerial  lifts.  In  1984  their  premiums  were  $67,000  for  $1  million  in 
coverage.  This  year  it  was  $168,000  for  the  same  coverage.  During 
their  19-year  history  thev  have  only  had  one  claim  of  $2,500 
against  their  company. 

Unfortunately,  their  previous  carrier  went  bankrupt,  and  the 
only  tail  insurance  they  could  find  would  cost  them  $200,000  and 
only  provided  100,000  dollars'  worth  of  coverage.  Consequently, 
they're  going  bare  for  that  period  and  currently  face  paying  for 
their  own  defense  on  two  groundless  lawsuits. 

Morris  Durnell  is  a  hell  of  a  nice  guy.  He  has  50  employees,  but 
he's  in  trouble. 

Another  manufacturer's  1984  premiums  were  $41,000  for  $10  mil- 
lion, $10,000  deductible;  1985  premiums  were  increased  to  $200,000 
for  $1  million  coverage  with  $50,000  deductible.  They're  now 
paying  $300,000  for  $1  million  coverage  with  $200,000  deductible— 
for  each  occurrence,  gentlemen,  not  just  the  total  deductible.  And  I 
have  several  other  examples  that  are  in  my  testimony. 

The  primary  problem,  as  I  see  it,  is  with  the  legal  system.  I  know 
a  lot  of  you  don't  like  to  hear  that,  and  I  was  advised  not  to  say  it. 

Most  States  hold  manufacturers  strictly  liable  for  injuries  or 
damage  caused  by  their  products  whether  or  not  they  are  negli- 
gently designed  or  manufactured.  We  are  guilty  until  proven  inno- 
cent, and  we  cannot  afford  to  prove  our  innocence. 

Jury  awards  which  are  often  based  on  the  emotional  appeal  of 
the  r.ase  have  reached  unprecedented  heights  in  recent  years.  As  a 
result  of  this  unpredictability,  insurance  companies  are  afraid  to 
defend  even  the  most  frivolous  suits,  so  they  settle  the  case  with 
our  money.  We  are  being  denied  due  process  of  law  because  no  one 
is  willing  to  go  to  court  and  risk  these  awards. 

The  system  has  fostered  a  legal  form  of  extorticn  that  squanders 
millions  of  dolors  and  countless  man-hours  and  threatens  our  ex- 
istence. 

The  plaintiff  bar—excuse  me,  Mr.  Bumpers;  I  didn't  know  that  I 
would  be  facing  you  head  to  head— the  plaintiff  bar,  spurred  on  by 
the  lottery  fever  of  possible  windfall  jury  awards,  solicits  candi- 
dates for  lawsuits.  Last  week  I  saw  law  firms  advertising  right  on 
television  stating  that  if  you  have  been  in  a  car  accident  or  you 
have  been  huit  on  someone's  property,  you're  entitled  to  pain  and 
suffering  awards:  "Please  contact  us  for  free  legal  advice"— XYZ 
Company. 

This  type  of  solicitation  reflects  the  facts  that  liability  litigation 
on  the  standard  contingency  fee  basis  can  result  in  enormous  fees 
for  lawyers  which  far  outweigh  the  time  invested  in  the  case. 

A  case  in  point  is  in  Tuesday's  Wall  Street  Journal,  last  Tues- 
day's Wall  Street  Journal: 
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Manville  Corp.  Creditors  Will  Ask  Court  To  Set  "Reasonable"  Fees  for  Attorneys. 
I  quote: 

Manville  Corp.'s  reorganization  olan  is  facing  a  final  round  of  opposition  from  a 
committee  representing  commercial  creditors  who  are  zeroing  in  on  the  prospect 
that  attorneys  could  get  $1  billion  in  fees. 

^  The  legislation  proposed  by  Senator  Danforth,  from  what  I  un- 
derstand about  it— I'm  not  an  attorney— I  think  would  gc  a  long 
way  toward  accomplishing  this  by  replacing  the  unpredictable 
patchwork  of  State  legislation.  The  problem  we  have  is  that  we 
never  know  where  our  products  go,  in  which  State  it's  going  to  go, 
so  there  would  be  no  way  we  could  predict  or  an  insurance  compa- 
ny could  predict  what  our  exposure  was  if  we  had  to  depend  on  in- 
dividual State  legislation. 

I  think  the  real  thing  that's  going  to  help  in  that  i3  that  it 
cannot  be  watered  down.  If  a  plaintiff  chooses  to  sue  in  court,  he 
must  prove  that  the  manufacturer  was  negligent.  If  he  elects  to 
seek  economic  damages  direct  from  the  manufacturer,  he  must  be 
precluded  from  suing  in  court  later. 

I  think,  gentlemen,  that  the  Government  has  been  successful  in 
both  protecting  the  employer  and  compensating  the  injured  em- 
ployee through  workers'  compensation,  and  I  am  confident  that 
you  gentlemen— and  I  certainly  appreciate  your  putting  in  some 
real  time  on  this,  but  it  is  a  problem  that  is  hitting  us  right  now. 
Whatever  measures  are  taken  must  be  taken  right  now.  Small 
business  can't  hold  out  much  longer. 

I'm  sure  Congress  would  not  pass  a  law  v/hich  would  eliminate 
small  business,  but  failure  to  pass  product  liability  legislation  im- 
mediately may  have  the  same  effect. 

Thank  you  for  your  time. 

[The  prepared  statement  of  Mr.  Simons  follows:] 
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STATEMENT  OF  S.   BRIAN  SIMONS,,  PRESIDENT,  I'ASC  1 

O.E.M.   CONTROLS,,  INC. 
CHAIRS,  iniBCRS  OF  the  senate  small  BUSINESS  CCmiTTEE: 

MY  NAME  IS  BRIAN  SIMONS,  AH)  I'M  PRESIDENT  OF  034  CONTROLS,  INCORPORATED,  WHICH  I 
STARTED  IN  1966.    WE  MANUFACTURE  JOYSTICKS  AND  ELECTRONICS  USED  ON  CONSTRUCTION,  MIOTIC, 
UTILITY,  AND  AGRICULTURAL  EQUIPMENT.    WE  EMPLOY  50  PEOPLE  AND  HAVE  SALES  OF  54  MILLION. 
WE  HAVE  WEATHERED  RECESSIONS,  DEPRESSIONS,  AND  FOREIGN  CO  PETITION.    WE  ARE  NOW 
CONFRONTED  WITH  A  BUSINESS  CRISIS  THAT  WE  CANNOT  COMBAT  WITH  HARD  WORK,  GOCD  ENGINEERING, 
OR  HIGH  QUALITY.    WE  NEED  YOUR  HELP. 

WE  HAVE  BEEN  IN  BUSINESS  20  YEARS.     IN  THE  i'lRST  16  YEARS,  WE  WERE  NOT  INVOLVED  IN 
ANY  LAW  SUITS.    IN  1983,  WE  WERE  INCLUDED  AS  A  THI/S)  PARTY  DEFENDANT  IN  A  CASE  IN  WHICH  A 
MACHINE  OPERATOR  INJURED  HIS  ARM.     IT  WAS  AN  UNFOUNDED  CLAIM.    HOWEVER,  IT  WAS  SETTLED  ON 
THE  COURT  HOUSE  STEPS  FOR  $405,000  IN  DECEMBER,  1*85.    OUR  INSURANCE  COMPANY'S  PORTION 
WAS  $75,000.    OUT-OF-POCKET  EXPENSES  FOR  MANAGEMENT'S  TIME  AND  TRAVEL  FOR  DEPOSITIONS, 
ETC.  WAS  APPROXIMATELY  510,000. 

IN  1985  WE  WERE  INCLUDED  IN  TWO  LAW  SUITS.    IN  BOTH  CASES,  AT  DEPOSITION,  THE 
PLANTIFF'S  TESTIMONY  CLEARLY  STATED  THAT  OUR  CONTROL  WAS  NOT  AT  FAULT.    HOWEVER,  OUR 
COSTS  AGAIN  FOR  MANAGEMENT  TIME  AND  TRAVEL,  AND  OUR  INSURANCE  COMPANY'S  LEGAL  COSTS  WERE 
IN  EXCESS  OF  $20,000. 

IN  1983  OUR  LIABILITY  PREMIUMS  WERE  $1,C00.    IA-7T  YEAR  THEY  WERE  INCREASED  TO  $20,000 
FOR  THE  SAME  AMOUNT  OF  COVERAGE.    LAST  MONTH  THE  INSURANCE  COMPANY  ADVISED  ME  THAT  THEY 
WILL  NOT  RENEW  MY  POLICY.     TO  DATE,  I'VE  BEEN  UNABLE  TO  FIND  A  NEW  CARRIER,  AND  MY 
INSURANCE  AGEJIS  SAY  THAT  IF  VJE  CAN  GET  INSURANCE  AT  ALL,  WE  CAN  EXPECT  HIGH  PREMIUMS  OF 
$200,000  FOR  $1  MILLION  OF  COVERAGE  WITH  A  $50,000  DEDUCTIBLE  PER  COCUREtCE.  OUR 
EXPOSURE  HAS  INCREASED  DRAMATICALLY.    WE  HAVE  LOWER  MAXIMUM  COVERAGE,  AND  THE  TOTAL 
DEDUCTIBLE  AMOUNT  IS  UNFORECASTIBLE.    WE  CANNOT  PASS  ON  OUR  INCREASED  PREMIUM  COSTS  FOR 
COMPETITIVE  REASONS.    IF  WE  INCREASED  PRICES  10%  (5%  FOR  PREMIUM,  5%  FOR  DEDUCTIBLE) ,  OUR 
CUSraiERS  WOULD  GO  PROPPING.    LARGE  COMPETITORS  ARE  SELF- INSURED. 
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j OV STICKS  ARE  A  SWLL  PART  OF  T.CIR  SALES  VOUHE.    FOREIGN  COIPET1TORS  ARE  INSULATED  AID 
HAVE  FEti  ASSETS  TO  GO  AFT7R  IN  THJS  COUNTRY. 

MAW  OP  OUR  CUSiaiERS  ARE  IN  THE  SAME  PREDICAMENT.    PIERCE  CORRELL,  IN  MILFORO,  / 
CONNECTICUT,  MANUFACTURES  AERIAL  LIFTS  FOR  ."HE  UTILITY  INDUSTRY.    LAST  YEAR  THEIR 
LIABILITY  PREMIUMS  WENT  FROM  $20,000  TO  $210,000.    THEY  PRCO'JCE  APPROXIMATELY  3  LIFTS  PER 
IVOWTH.    IN  1985  THEY  WERE  UNABLE  TO  PASS  ON  THE  $6,000  PER  TRUCK  INCREASE  DUE  TO 
CQIPETITIVE  AND  CONTRACTUAL  AGREEMENTS.    THEY  ARE  A  SMALL  COMPANY  WITH  A  GOOD  PPCDUCT 
WHOSE  CHANCES  OF  SURVIVAL  DECREASE  WITH  EVERY  MONTHLY  PREMIUM  PAYMENT. 

DURNELL  ENGINEERING  IN  EXIIETSBURG,  IOWA,  MANUFACTURES  SERIAL  LIFTS.    THEIR  SALES 
VOLUME  IS  $3  MILLION  PER  YEAR.    THEIR  ANNUAL  INSURANCE  PREMIUMS  WERE  $12,000  FOR  $4 
MILLION  WORTH  OF  COVERAGE  TWO  YEARS  AGO.    LAST  YEAR  THEIR  PREMIUMS  INCREASED  TO  $67,000 
FOR  $1  MILLION  WORTH  OF  COVERAGE,  AND  THIS  YE/.R  THEIR  PREMIUMS  INCREASED  TO  $168,000  FOR 
THE  SAME  COVERAGE.    DURING  THEIR  19-YEAR  HISTORY,  THEIR  INSURERS  HAVE  ONLY  PAID  ONE  CLAIM 
IN  THE  AMOUNT  OF  *2,500  PLUS  LEGAL  FEES.    UNFORTUNATELY ,  THEIR  PREVIOUS  CARRIER  WENT 
BANKRUPT.    THE  ONLY  TAIL  INSURANCE  THEY  COULD  FIND  COST  $200,000  AND  ONLY  PROVIDED 
$100,000  COVERAGE  FOR  PRODUCTS  MANUFACTURED  WHILE  THEY  WERE  INSURED  BY  THE  BANKRUPT 
CARRIER.    CONSEQUENTLY,  THEY  ARE  GOING  "BARE"  FOR  THAT  PERIOD  AND  ARE  CURRENTLY  FACED 
WITH  PAYING  FOR  THEIR  OWN  DEFENSE  IN  TWO  GROUNDLESS  LAW  SUITS. 

ANOTHER  MANUFACTURER  OF  AERIAL  LIFTS,  WHO  HAS  ASKED  TO  REMAIN  NAMELESC  BECAUSE  OF 
THEIR  CUn^ENT  INSURANCE  PREDICAMENT,  HAS  HAD  SIMILAR  EXPERIENCES.    I*.  1984  THEIR  PREMIUMS 
WERE  $41,000  FOR  A  flO  MILLION  POLICY  WITH  A  $10,000  DEDUCTIBLE.    IN  1985  THEIR  PREMIU1S 
WERE  INCREASED  TO  $200,000  FOR  $1  MILLION  WORTH  OF  COVERAGE  WITH  A  $50,000  DEDUCTIBLE. 
THIS  YEAR  THEY  ARE  PAYING  $ 300, 000  FOR  THE  SAME  $1  MILLION  COVERAGE  WITH  A  $200,000 
DEDUCTIBLE.    THEIR  ANNUAL  SALES  VOLUJE  IS  APPROXIMATELY  $10  MILL  I  Of  J. 

LIICMASTER  S.TTCH  IN  VOOOSTOCK,  CaJNECTICUT,  MAiUFACTURERS  ELECTRICAL  FOOT  PEDALS. 
WE  HAVE  SEVERAL  CUSTOMERS  IN  COMMON •    THEIR  ANNUAL  SALES  VOLUME  IS  APPROXIMATELY 


ERIC 


360 


PAGE  3 


57  MILLION.  THIS  YEAR  THEIR  INSURANCE  PREMIUMS  WERE  INCREASED  AN  UNPRECEDENTED  415%  TO 
APPROXIMATELY  54 00 #000. 

AT  THE  ENO  CF  THIS  CHAIN  REACTION  IS  THE  SMALL,  HEAVY  EQUIPMENT  OPERATOR: 
RJJDGDILL  AM)  SON  CONSTRUCTION  USES  EQUIPMENT  THAT  UTILIZES  OUR  JOYSTICK  FOR  CONTROL. 
THEIR  PREMIUM  FOR  LIABILITY  INSURANCE  WAS  530,000  IN  1984,  575,000  IN  1985,  AND  THE 
INSURANCE  CARRIER  IS  CANCELING  HIS  INSURANCE  THIS  M057TH.    IF  HE  CANNOT  GET  INSURANCE*  HE 
WILL  CLOSE  DOWN  AND  PUT  30  PEOPLE  OUT  OF  WORK. 

THE  PRIMARY  PROBLEM  AS  I  SEE  IT  IS  WITH  THE  LEGAL  SYSTEM.    MOST  STATES  HOLD 
MAhUFACTURERS  STRICTLY  LIABLE  FOR  INJURIES  OR  DAMAGE  CAUSED  BY  THEIR  PRODUCTS  WHETHER  OR 
NOT  THEY  WERE  NEGLIGENTLY  DESIGNED  OR  MANUFACTURED.    WE  ARE  GUILTY  UNTIL  PROVEN  INNOCENT, 
AN)  WE  CANNOT  AFFORD  TO  PROVE  OUR  INNOCENCE.    JURY  AWATOS,  WHICH  ARE  OFTEN  BASED  ON  THE 
EMOTIONAL  APPEAL  OF  THE  CAFE,  HAVE  REACHED  UNPRECEDENTED  HEIGHTS  IN  RECENT  /EARS.    AS  A 
RESULT  OF  TIEIR  UNPREDICTABILITY,  INSURANCE  COMPANIES  ARE  AFRAID  TO  DETE3L.  EVEN  THE  MOST 
FRTVOLCUS  SUITS,  SO  THEY  SETTLE  THE  CASE  WITH  OUR  MONEY.    WC  ARE  BEa.JG  DENIED  DUE  PROCESS 
OF  LAW  BECAUSE  ND  ONE  IS  WILLING  ^0  GO  TO  COURT  AND  RISK  THESE  AI1AROS,    THE  SYSTEM  HAS 
FOSTERED  A  LEGAL  FORM  CF  EXTORTION  THAT  SQUANDERS  MILLIONS  CF  DOLLARS,  CCUNTLESS  MAN 
HCURS,  AND  THREATENS  OUR  EXISTENCE. 

THE  PLANTIFF  BAR,  SPURRED  ON  BY  THE  "LOTTERY  FEVER"  0?  POSSIBLE  WINDFALL  JURY  AWARDS, 
SOLICITS  CANDIDATES  FOR  LAWSUITS.    LAST  WEEK  I  SAW  A  LAW  FIRM'S  ADVERTISEMENT  ON 
TELEVISION.    IT  STATED  THAT  IF  YOU  HAVE  BEEN  IN  A  CAR  ACCIDSNT  OR  INJURED  OM  SOMEONE'S 
PROPERTY,  YCU  ARE  ENTIiLED  TO  COMPENSATION  -  CALL  US.    THIS  TYPE  OF  SOLICITATION  REFLECTS 
THE  FACT  THAT  LIABILITY  LITIGATION,  ON  THE  STANJARD  CONTINGENCY  FEE  BASIS,  CAN  RESULT  IN 
ENOKXXJS  FEES  FOR  LAWYERS  WHICH  FAR  OUTWEIGH  THE  TIME  INVESTED  IN  THE  CASE.    A  CASE  IN 
POINT  APPEARED  IN  TUESDAY'S  "WALL  STRFET  JOURNAL." 


ERLC 


361 


?,\3C  4 


'MANViLLE  CORP.  CREDITORS  WILL  ASK  COURT  TO  SET  'REASONABLE'  FEES  FOR     .  /£" 
.  JVILLF  CORP.  'S  REORGANIZATION  PLAN  lb  FACING  A  FINAL  ROUND  - . 
OPPOSITION  FRCTW  A  CCfNITTEE  REPRESENTING  CCtWERCIAL  CP„CDITU 
ARE  ZEROING  IN  ON  THE  PROSPECT  THAT  ATTORNEYS  COULD  GET  51  BILLION 
IN  FEES." 

IT  SHOULD  BE  NOTED  THAT  I'M  NOT  UNSYMPATHETIC  TO  THE  PLIGHT  OF  THE  CONSUMER  WHO  HAS 
BEEN  i:«URED  AS  THE  RESULT  OF  A  MANUFACTURER'S  NEGLIGENCE.     I  DO  NOT  MAINTAIN  THAT  A 
NEGLIGENT  MANUFACTURER  SHOULD  BE  PROTECTED  FROM  TAKING  FULL  FINANCIAL  RESPONSIBILIW  FOR 
THE  DA'IAGS  OR  INJURY  WHICH  IT  HAS  CAUSED. 

ON  THE  OTHER  HAND,  SOMETHING  HAS  TO  BE  DONE  TO  BRING  LIABILITY  AWARDS  BACK  TO 
REALITY.    WE  HAVE  TO  DEVELOP  A  FAIRER  AID  MORE  PREDICTABLE  METHOD  OF  COMPENSATING  THE 
II4K3ED  PLAINTIFF. 

iT  SEEMS  TO  ME  THAT  THE  LEGISLATION  PROPOSED  BY  SENATOR  DANFORTH  AS  S,  1999  ItfDUID  GO  A 
LONG  WAY  TOWARDS  ACCCMPLISHING  THIS  BY  REPLACING  THE  UNPREDICTABLE  PATCHWORK  OF  STA. 
LEGISLATION,  BUT  IF  IT'S  REALLY  GOING  TO  HELP,  IT  CAN'T  BE  WATERED  DOWN.     IF  THE 
PLAINTIFF  CHOOSIS  TO  SUE  IN  COURT,  HE  MUST  BL  HELD  TO  PROVING  THAT  THE  MANUFACTURER  «S 
NEGLIGENT.    IF  HE'S  NOT,  WE  WILL  BE  RIGHT  BACK  IN  THE  SAME  SITUATION  THAT  WE'RE  IN  NOW, 
IF  HE  EU  IS  TO  SEEK  ECONOMIC  DAMAGES  DIRECTLY  FROM  THE  MANUFACTURER,  HE  MUST  BE 
PRECLUDED  FROM  CUINC  IN  COURT  LATER.    ADDITIONALLY,  IF  THE  PLAINTIFF  DOES  SUE,  ATTORNEY 
CONTINGENCY  FEES  SHOULD  BE  LIMITED  BY  AN  INVERSE  SLIDING  SCALE.    THIS  WILL  HELP  ASSURE 
THAT  TIE  LAWYER  ISN'T  REAPING  A  WINDFALL  FEE  AT  TIE  PLAINTIFF'S  EXPENSE, 

I  DON'T  HOLD  MYSELF  OUT  AS  AN  EXPERT  AS  TO  WriAT  TIE  BEST  POSSIBLE  SOLUTION  IS,  BUT 
GOVERNMENT  HAS  BEEN  SUCCESSFUL  IN  BOTH  PROTECTING  THE  EMPLOLYER  AND  COMPENSATING  TIE 
INJURED  EMPLOYEE  THROUGH  WORKER'S  CCtlPEhGATION,  AT.  I'M  CONFIDENT  THAT  YOU  ARE  CAPABLE  OF 
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HOMING  SIMILARLY  EFFECTIVE  LKISUTICN  «<  THE  AREA  OP  PRODUCT  LIABILITY.  Wtl\TSVER 
LEGISLATIVE  MEASURES  ARE  TAKEN,  KUST  BE  TAKEN  tSl- 
SWLL  BUSINESS  CAN'T  HOLD  CUT  WJCH  LONGER. 

I-H  SURE  THAT  CCtCRESS  WOULDN'T  PASS  A  LAW  WHIG!  WOUIB  ELIMINATE  ."WALL  BUSIIiESS  BUT 
FAILURE  TO  PASS  PKBUCT  LIABILITY  LEGISLATION  HAY  HAVE  THE  SKE  EFFECT. 

I  URGENTLY  REQUEST  YOUR  K*T  VIGOfCUS  EFFORTS  TO  PASS  A  FEDERAL  PRODUCT  LIABILITY 
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Electro/Hydraulic 
Valve  Controllers 


JS3  MS4 

Why  You  Should  Be  Using  Electro/Hydraulic  Valve  Controllers 
Engineeied  And  Built  By  OEM  Controls,  Inc.  .  .  . 

•  Heavy  duty  mechanical  construction 

•  Modular  design  provides  maximum  flexibility 

•  Operates  all  electro  hydraulic  valves. 

•  Industrial  grade  electronic  components. 

•  Solid  state  reliability. 

•  Circuit  boards  integrated  with  controller 

•  UFO  electronics"  (Ultra  Feathering  Operation). 

•UFO  electronics  is  a  combination  of  threshold  adjustment  to  eliminate  "dead  band.* 
maximum  output  adjustment  to  tailor  output  precisely  to  valve  requirement  and  dither 
to  overcome  hystensis  and  "suction  " 


10  Controls  Drive  •  Shelton,  Connecticut  06484  •  203*929*8431 
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Specifically  Engineered  for 
Electro/Hydraulic  Applications 

Standard  Features 


JS3  Single  or  Dual  Axis 
Standard 

•  Heavy  duty  construction.  Circuit  boards  are  built  onto  the 
bottom  or  the  controller  and  do  not  add  to  pand  space  required 

•  3te*  thick  Fiberglass  pc  boards  with  proper  heat-sinlcng 

•  VVSde  pot  drive  gear  surfaces  provide  rrunimal  play,  long  life 

•  Urge  bearing  surfaces  for  rugged,  long  life  operation 

•  Wtatherught. 

•  Pot  rotation  ....    .215* 

•  Handk  travH  (each  vk)   60* 

•  Cap  handle. 


MS4  Single  Axis 
Standard 

•  Oxnpa.t  rugged  construction 

•  Veatfyrught 
a  Cap  handle 

•  WWeprtdnve  gear  surfaces  provide  mirm-al  play,  long  lire, 
a  Adjust  '* switch  cams. 

•  Fot  rotation  .   .300* 

t  lUtndk-travd .  .75* 

•  3  ia'thek  Fiberglass  pc  boards  with  proper  heat-smking 


Options 

•  UTOcurrml  controlled  electronics  for  electro/hydraulic 
valves  and  strokers. 

•  UFO  voltage  controlled  eiectronics  for  electnyhydraulic 
valves  and  strokers. 

•  Erther  heavy  duty  spring  return  or  faction  hold,  with 
adjustable  tension. 

•  Full  range  of  UFO  electronic  features  (see  pag<  3) 

•  RC  Rocker  gnp  handle  with  auxiliary  switches 
a  H  and  other  special  gates. 

•  too- simultaneous  gate 

•  Long  life  potentiometers 

•  V3  micro  switches. 


Options 

•  i;FO  current  controlled  electronic  i  for  el^o/hydraute 
valve;  and  strokes. 

•  UFO  voltage  controlled  electronics  for  elcctrc^hydraulic 
valves  and  strokers. 

•  Mechanical  interlock  handle  which , .  jv-p's  accidental  actuatKX 

•  Adjustable  fncuon  hoW  (center  rest  del    is  included  with 
this  option) 

•  Full  ii^  c/l^ekctrwuc  feature  (see  rjage3» 

•  Zero  rest  andl.  2.  and3spe*d  deter  cs 

a  RC  Rocker  gnp  hindle  with  auxil  rry  switches. 

•  Auxiliary  (dead  man)  switch  in  cap  harvde, 
o  Dual  eflbn  return  spring 

o  Enclosures 

a  Long  life  potentxxn'len 

•  V3  nvcro  snitches 


Spactflcatlona  —  J  S3 

Operating  Tamp.  Ranga  .  .  -407+70*C 

Boot  Matarial.  Poly  Vinyl  Chlorloa  (PVC) 

Expactad  Ufa  .  3.000,000  +  cyctoa 


Spaclflcatlona  —  MS4 

Oparatlng  Tamp.  Ranga  ,,-4O/+70#C 

Boot  Matarlal  . .  . .  .  Poly  Vinyl  Chlorida  (PVC) 
Expactad  Ufa  1,000,000  +  cyclaa 


(Electrical  Specifications) 


VJ  Barftoti  Spoca 

fwttch 
Conftguratlon 

Ufa 

Contact Saquanoaa 

Potaottonsataea 
"Long  Ufa* 

U*.'/jHp 
125-250-277  VAC 
10H036VDC 
4a.«t4«VDC 
5«.at125VDC 

no  \nc 
•  • 

Fonn"C* 
OoUbta  Throw 

10000  000 
Cyctw 
w*h8S% 

tVD 

t 
1 

A/C 

1 
1 

1 

1 

■ 
■ 

SKA  f2 

•  4 

ibKA*t 

CtfMf  < 

Tap  £ 

V3  Mkxo  Swacfwe  (4)  Mtwmun  p»  txa  JS3 
(6)  Maxmjm  pw  *xa  MS4 
(4)M*jamumw»ipot  MS4 

PowroorrwMr  *■ -9it>WmcM 
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UFO  Electronics  Provide 
Precise  Proportional  Control 

(UFO  Ultra  Feathering  Operation) 

Standard  Features  with  UFO  Electronics: 


Nm  Wa*h  Jfcfabtfaft— The  pulse  width  modulated  output 
helps  overcome  the  tffects  of  hysteresis,  stxrboo,  Hydraulic 
pressures,  and  mechanical  tolerances  that  inhibit  tne  operation 
of  proportxxul  electro/hydraulic  valves  and  strokers, 

ThrcihoU  Abutment  -Eliminates  'dead  band*  in  valve 
response  at  the  start  erf  Iwxfle  movement  thmptwidirig 
.proportional  control  over  the  entire  control  lever  travel 

maximum  output  level  utilizing  full  handle  tiavd  regardless  of 
maximum  output  limit  setting. 

Y  ■  t  ,j$t  Controller— If  the  Current  Controller  features  are  not 
:^ecesiaryarrfcG5t  ijof  pnma^  controlled 
SjFOu  available  This  UFO  board  .vUl  provide  dither  and 
•>djustabie  threshold  and  maximum  output,  also  available  with 
•TRSoptxn. 

Dhgaottic  Utfbt  EmJtt»*g  Diodes  (LED'a)-Thee  indicators 
simplify  trouMeshooting  of  the  entire  control  circuit  without 
extfrnal  testers  by  indicating  the  presence  of  control Jer  output 
Voltage.  They  can  be  used  to  differentiate  between  a  fault  that  has 
occurred  in  the  vajve  coil,  valve  cod  wiring,  or  the  controller  itself 

UmJt*d  Abutment  'nteractiw-lnUraction  of  the  threshold 
and  maximum  output  adjustment  has  been  kept  to  a  minimum 
by  careful  circuit  design. 


Current  Controller- This  feature  guarantees  that  the  output 
of  the  controlled  valve  or  stroker  remains  constant  regardless  of 
fluctuation  in  the  supply  voltage,  or  variations  in  cod  impedance 
due  to  operating  temperature  changes.  Our  Current  Controlling 
circuit  is  unique  in  that  it  takes  into  consideration  the  current 
'stored  'm  the  inductive  cod  of  the  valve  Tho  'stored*  current 
introduces  an  error  signal  that  can  adversely  affect  the 
positiorcrig  of  the  spool  and.  if  not  controlled  will  allow  erratic 
fluctuation  of  the  spool  position  This  stored  current  a  especially 
troublesome  in  pulse  width  modulated  circuitry  where  the 
current  a  constantly  being  turned  on  and  off.  Another  advantage 
ts  the  short  circuit  and  ever  current  protection  inherent  to 
current  control 

With  a  nominal  12  volt  system  at  normal  ambient 
temperatures,  the  output  current  will  remain  constant  within 
1%  with  an  input  supply  varying  between  8  and  18  volts  DC.  or  a 
coil  impedance  increase  as  high  as  100%  above  its  nominal  cold 
value  The  new  large  aluminum  heat  sink  protects  alt  the 
electronic  components  on  the  circuit  board  from  mechanic*! 
damage  and  the  possibJrty  of  elertncalshortsbyfon^  objects. 


Optional  Features: 


The  Dual  Range  feature  provides  two 
■•  different  output  ranges  that  can  be  pre-set 
'J.  and  then  selected  by  do«-g  a  witch 
''  contact  manually  or  matKaUyvuthe 
equipment  being  contruued. 
Typical  applications  include  limiting  the 
operating  speed  when  inexperienced 
operators  are  being  trained,  or  when 
operating  equipment  under  critical 
conditions  requiring  slow  precise 
Goovements. 


The  IRS  (Integrated  Ramp  System)  is  an 
adjustable  ramping  circuit  that  ensures 
smooth  hydraulic  system  response  The 
ramp  circuit  limits  the  rate  of  change  of 
the  output  to  the  set  limits,  eliminating 
the  jerky  response  normally  associated 
with  jerky  handle  movements. 
If  the  handle  is  mo\<ed  faster  than  the  set 
*ramp'  rate,  the  change  in  the  valve  output 
will  be  automatically  limited  to  the  set 
'ramp*  rate 


The  Dual  Maximum  Output  feature 
provides  separate  maximum  output  limits 
m  each  direction  of  handle  travel  This 
adiustmentcan  be  used  to  compensate  for 
tt.  imbalance  of  output  in  each  direction 
that  is  characteristic  of  most  hydraulic 
circuits. 

It  can  also  be  used  to  purposely  create  an 
imbalance  in  output  For  example  when 
maximum  forward  speed  is  required,  but  a 
limited  reverse  speed  is  necessary 
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Dimensional  Specifications 


r—c  < 
•A- 


O 


JS3 


Other  Products 

(See  the  complete  Catalog  for  details) 


FP2  Foot  Pedal 
This  nigged  cast  aluminum  foot 
pedal  is  available  with  internal 
potentwmeter  and'or 
micro-switches,  or  UFO 
electronics  Hiswtathertightand 
features  the  same  uH1"*  reliable 
return  spnng  mechanism  as  the 
JS2  and  JS3  controllers 


RC  Rocker  Cnp  Handle 

Available  on  our  JSl .  JS2.  JS3.  and 
MS4  controllers,  this  handle 
further  extends  their  versatility  It 
is  available  with  »     >a  S  PS  T 
switches  actuated  b>  the  rocker 
assembly  in  the  top.  plus  a 
SPSTNO  switch  in  the  side  or 
top.  or  any  combination  erf  these 
switches 


JS2 1,2  and  3  Axis  Controller 
The  JS2  is  the  mo<t  versatile  in  our 
line  With  as  many  as  14  switches 
per  axis,  pot  dnves  and  many 
special  options  the  JS2  has  the 
flexibility  and  ruggedness  for  any 
epplication 


MS2  Single  Axis  Controller 
The  single  axis  controller  has  a  cast 
upper  housing  instead  of  the  boot 
type  construction  of  the  MS4  The 
"0"  nng«aled  operating  shaft  and 
gasketed  mounting  flange 
guarantees  weather  tightness 
Spnng  returned  or  fnction  held 
handle  along  with  microswitches 
and  potentiometers  provide 
versatility 


A 
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MRC-1  MULTIPLEXED 

REMOTE  CONTROL 

The  fiber  optics  system  that  makes  hydraulic 
control  obsolete 

The  conversion  of  Ml  or  pilot  pressure  hydraulics  to  the  MRC-1  Fiber  Optcs  System  produces  results  so  dramatic  that  if  affects 
virtuafly  every  function  of  boom  and  bucket  operations  State-of-the-art  electronics  is  combined  wrth  electro  hydraulic  technology, 
creating  a  level  of  controf'at*Wy  never  before  achieved  The  sy^em  perm's  a  more  precise  control  of  hyjrauiic  functions  greatly 
increases  operator  safety,  creates  a  deaner  working  environment,  reduces  down  time,  lessens  operator  fatigue,  and  m  the  final 
analysis,  lowers  opera  t-ng  costs 

The  reliabdtty  and  smplicity  of  the  system  are  derived  by  multiplexing,  or  comtxru^g  many  control  signals  into  one,  and  trans- 
mitting this  signal  by  a  angle  fiber  op» ;  cable  In-tialty  developed  for  the  uti'.ty  aerial  lift  market  where  etectncaJ  operator  isolation 
is  critical,  it  is  applicable  to  any  srtua'on  where  the  operator  needs  isdaton  and  mobility,  such  as  the  umbilical  cord  control  of 
digger  derricks 

In  the  MRC  System  a  single  core  fiber  optic  cable  replaces  ten  or  mo  hydraulic  and  an  hoses  and  jbsoietes  manual  hydraulic 
valves  pneumatic  control  systems  and  associated  hardwa-e  The  e^mmatcn  of  these  components  results  m  increased  safety 
less  maintenance  and  more  efficient  opera:  on 


CO-*x  >  »0»  III  <*■<  Ofc>cr»  f^cr 


The  Fiber  Optic  Advantage 


Custom  designed  by  0  E  M  Controls  Inc  the  MRC-1  Fiber 
Optc  Control  System  can  replace  both  full  flow  and  pilot  ope- 
aied  systems  to  assure 

•Battar  Control  lability: 

-  Precise  feathering  and  repeatability 

-  Smooth  starts  and  stops 

-  instant  cold  weather  startup  and  opera!  on 
•Incrsssed  Safety* 

-  Better  controflabilty  provides  a  safer  working  environment 
especially  when  operating  near  electrical  hazards  or  m 
tight  locations 

-  Electrical  isotaton  of  the  bucket  and  operator  is  assured 
and  less  expensive  to  ma.ntam 

*  Higher  Efficiency.. .Lowtr  Costs 

-  Elimination  of  hydraulic  leaks  m  the  boom  resuts  m  less 
clean  up  and  down  time  No  dieteac  degradation  due  to 
dirt  accumulation 


-  Lower  hydraulic  system  operating  pressure  increased 
component  Me  and  greater  energy  eff  cier  <cy  produce  a 
savingsof10%tol5% 

-Removal  of  between  50  to  70  pounds  from  the  boom/ 
bucket  structure  decreasing  wear  at  the  turret 

•  Use  of  Fibs*  Optics  opans  up  a  who  Is  new  world  of  low 
cost  accessory  options: 

-  Boom  sequencing,  remote  operation  of  spot  «ght,  engine 
start/stop,  engine  speed-up  emergency  power,  boom 
monitonng  equipment,  remote  umbilical  ccd  control 

Soecify  OEM  Controls  Fiber  Optc  Systems  for  your  next  aenal 
lifts  VVnteorphonetornewFiberOpticsCatalog 

controls,  inc. 

tOControlsOrrve  Shefton,  Connecticut 06484  /  (203) 929-8431 
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Senator  Kasten.  Thank  you  for  your  testimony.  I  just  want  to 
make  a  comment.  A  couple  of  years  ago,  when  some  of  us  began, 
and  we've  done  some  work  with  the  Wood  Machinery  Manufactur- 
ers Group  and  others,  I  think  people  were  kind  of  saying  that  we 
were  crying  in  the  wind,  that  there  wasn't  reaJly  a  problem,  that  it 
was  just  a  narrow  problem  that  might  affect  the  machine  tool  in- 
dustry or  the  wood  manufacturers  industry  And  I  think  that  this 
year  in  particular,  not  only  is  this  a  problem,  it's  a  huge  problem; 
it's  a  growing  problem;  it's  affecting  small  business,  large  business, 
all  different  kinds  of  business;  and  it's  just  crying  out  for  some 
kind  of  a  solution.  And  I'm  optimistic  that  we're  going  to  find  it. 

And  I  also  might  say  that  there  are  a  number  of  lawyers  that  are 
working  hand  in  hand  with  me,  and  with  others,  who  are  trying  to 
find  a  solution.  Although  we  have  mostly  small  business  people 
represented  on  these  panels  today,  there  are  a  number  of  people 
who  are  attorneys  who  are  working  to  try  to  find  a  solution  and 
recognize  some  of  the  problems  that  you're  outlining  here. 

Mr.  Baldwin,  with  outlawing  the  contingency  fees— let  ine  say 
that  there's  a  cry  for  that.  And  I  personally  don't  believe  that 
that's  a  workable  solution.  I  don't  think  it's  a  correct  solution.  But 
as  long  as  we  have  people  resisting  any  other  kinds  of  change, 
there's  a  growing,  growing  push  to  eliminate  contingency  fees  and 
do  other  kinds  of  things. 

I  would  like  to  explore,  if  I  could,  the  question  that  was  raised— 
in  different  ways— by  three  out  of  fou-  of  the  panelists  having  to  do 
with  the  issue  of  state-of-the-art  technology,  bringing  on  the  feai  of 
developing  new  products  and  selling  new  products.  And  specifical- 
ly, the  instance  in  which  the  1985  improved  product  is  being  used 
as  evidence  that  the  1975  product  was  somehow  made  dangerously 
or  made  wrong. 

And  the  result  of  that  is  two.  No.  1,  people  are  hesitant  to  bring 
out  the  nr*,  improved  1985  product;  but  No.  2,  we're  seeing  people 
who  have  been  doing  their  best  at  developing  state-of-the-art  prod- 
ucts f,  ~  g  penalized  for  making  these  improvements.  So  you're  pe- 
nalized for  improving,  and  you  re  also  afraid  to  bring  out  the  new 
product. 

The  classic  example  of  this  is  the  Ruger  pistol  in  which  the 
Ruger  C6.,  improved  the  safety  on  its  pistol;  it  made  it  better.  The 
result  of*that  has  been  that  there  are  one  or  two  individuals  going 
around  the  i  ountry,  trying  to  find  as  many  of  these  accidents  as 
they  can,  and  theyVe  got  a  little  kit.  If  they  don't  have  time  to  try 
the  case  themselves,  they  sell  the  kit  to  another  attorney,  and  then 
he  takes  it.  And  this  is  the  step  one,  step  two,  step  three. 

Now,  that  is  the  classic  example.  But  I  would  like,  beginning 
with  Mr.  Neely,  vou  referred  to  this  whole  question  and  problem 
about  the  failure  to  make  improvements  or  recognizing  problems 
as  you  make  improvements;  and  then  specifically,  the  example  in 
which  your  newer  model  is  being  used  as  evidence  that  somehow 
your  oldei  model  was  either  dangerous  or  that  you  were  somehow 
at  fault  or  whatever.  And  I'd  like  then,  just  beginning  with  Mr. 
Neely,  to  have  others'  comments  specifically  on  this  issue,  the 
state-of-the-art  question,  and  then  examples— if  you  have  any— in 
which  the  newer  product  is  being  used  as  evidence  that  the  older 
product  is  unsafe  or  you  were  somehow  at  fault.  And  particularly 
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in  a  company  th?c  has  been  going  on  for  three  or  four  generations, 
there  have  got  to  be  a  number  of  examples  that  would  fit  into  this 
category. 
Mr.  Neely. 

Mr.  Neely.  Thank  you,  Mr.  Chairman. 

This  is  one  specific  example.  Our  machines,  again,  traditionally 
last  25  to  30  years  in  the  marketplace;  the  first  one  that  was  ever 
made  is  still  running. 

One  of  the  things  that  we  did  in  the  early  1960's,  we  had  a  prod- 
uct liability  specialist  come  in  and  look  at  the  machines  and  recom- 
mend changes  to  make  the  machines  more  safe.  It  *vas  really  a 
safety  issue  than  it  was,  at  that  time,  a  product  liability  issue,  with 
the  warning  decals  and  this  type  of  thing  that  go  on  the  machines. 
I  specifically  entered  the  used  equipment  business  to  go  buy  ma- 
chines because  a  number  of  people  were  rebuilding  them  without 
the  new  safety  logos  and  new  lockout  devices  that  were  involved  in 
there. 

So  far,  I  have  not  had  a  claim  or  a  suit  since  1979.  If  I  get  in  one, 
I  guarantee  you  I'll  see  a  picture  of  a  machine  that  was  made  in 
1950  with  no  warning  decals  on  it,  versus  our  new  machine.  I 
would  do  that  if  I  were  the  attorney  for  the  plaintiff. 

But  it's  very  difficult.  We  send  back  kits;  these  machines  are 
hard  to  find,  and  some  of  them  have  changed  owners  10  times.  We 
can't  even  find  them.  When  we  do  recognize  there  has  been  a  prob- 
lem, it's  our  responsibility  to  go  back  and  update  it  where  we  do 
find  a  problem  with  a  machine  that  could  potentially  cause  an  acci- 
dent. 

It's  very  difficult  to  locate  these  machines.  We've  sent  registered, 
certified  letters  that  go  through  10  owners;  sometimes  you  can't 
find  it.  Sometimes  the  machine  is  still  scrap.  But  that's  a  very  diffi- 
cult problem  for  us. 

Senator  Kasten.  Mr.  Baldwin. 

Mr.  Baldwin.  Thank  you,  Mr.  Chairman.  We  also  have  the  exact 
same  problem.  We've  had  machines— table-size,  for  example— that 
back  in  the  1920's  and  1920's  were  shipped;  they  had  guards  which 
meet  today's  standards,  but  they  didn't  have  the  warning  notices 
because  back  then  people  understood  that  if  you  put  your  finger  in 
a  sawblade,  you're  going  to  get  it  cut  off.  Now,  today,  you  have  to 
be  told.  Too  many  times,  a  machine  will  be  in  the  stream  of  com- 
merce for  20,  30,  50  years,  and  then  will  come  up— someone  will 
have  an  accident  on  it,  and  the  lack  of  warning  labels— the  fact 
that  they  were  not  on  when  the  machine  was  shipped,  back  in  the 
1930's  or  1940's— is  thrown  right  back  in  our  face.  We  include  those 
warning  labels  today  because  that's  what  the  state  of  the  art  is  in 
warning  people. 

One  of  our  association's  members,  Peterson  Panel  Saw  Co.,  out 
on  the  west  coast,,  has  designs— or  the  ia  :as  for  designs— for  new 
machines  to  upgrade  and  improve  the  panel  saws  that  they  make. 
Their  owner  feels  that  they  can  double  the  size  of  their  company 
within  five  years  if  they  could  dare  bring  these  designs  out;  but 
they  also  know  if  they  have  an  accident,  tney'll  be  thrown  right 
back  at  them  in  court.  As  a  result,  they  art  feeling  very  much  con- 
strained in  the  way  that  they  can  grow.  Jt  is  impacting  jobs.  They 
are  a  small  company;  they  only  have  fiv^  people  working  for  them, 
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so  a  growth  like  that  would  be  not  a  tremendous  impact  on  their 
community,  but  five  more  jobs  in  any  one  small  industry  is  a  good 
help.  And  story  after  story  of  each  different  case  that's  going 
through  that  we  have— we  have  an  average  of  about  nine  suits  a 
year.  Taking  the  number  of  machines  that  we  have  out,  and  the 
average  life  of  those  machines  as  best  we  can  estimate  them,  and 
using  the  equivalent  of  1,000  hours  a  year,  which  is  relatively  limit- 
ed— if  you  drove  a  car  the  same  way,  it  would  the  equivalent  of 
having  one  accident  every  180  million  miles  in  a  single  car.  And 
yet  we  st;ll  pay  this  tremendous  burden. 

Our  insurance  went  up  last  year  392  percent.  We  had  a  $10  mil- 
lion umbrella;  we  now  have  a  $1  million  umbrella.  We  have  a 
*200,000  self-intention  layer;  our  stop-loss,  our  aggregate  last  year 
v>  is  $500,000.  This  year,  it's  $800,000. 

denator  Bumpers.  Do  you  think  your  insurance  company  is  rea- 
sonable in  that? 

Mr.  Baldwin.  The  primary  /eason,  Senator  Bumpers,  that  we 
went  to  the  large  self-retention  layer  was  to  get  control  of  the  situ- 
ation as  best  we  could  from  the  position  where  we  were.  From  1975 
through  the  middle  of  1978,  we  were  insured  with  one  of  the  larg- 
est insurance  companies  in  the  country,  First  Dollar  Insurance. 
They  paid  out  over  $700,000— almost  $700,000;  it  was  $690,000- 
some— of  settlements  and  judgments  in  those  SV2  years,  claims 
filed  during  those  3%  years. 

In  the  7V2  years  since  then,  we've  paid  out  less  than  $400,000, 
primarily  because  we  went  after  every  single  one  just  as  aggres- 
sively as  we  could. 

The  problem  is  one  where  the  insurance  companies  are  running 
scared.  k's  not  just  an  insurance  problem;  it's  the  atmosphere 
under  which  they're  operating.  If  we  don't  reform  the  tort  system 
in  son*  b  meaningful  way  to  get  away  from  absolute  liability,  strict 
liability,  we  are  simply  not  going  to  have  small  business  people  in 
this  country  able  to  survive. 

It's  partly  an  insurance  problem,  but  it  is  not  solely,  by  any 
stretch  of  the  imagination. 

Senator  Kasten.  Mr.  Hess,  could  you  respond  to  the  question  of 
state-of-the-art  versus  new  developing  technology? 

Dr.  Hess.  Yes.  You  might  think  that  I,  as  a  service  business, 
would  find  that  question  irrelevant.  It  is  very  relevant.  First  of  all, 
as  far  as  the  direct  impact,  I  concern  myself  more  about  a  suit  that 
I  might  got  for  work  that  I  did  5  years  ago  when  state  of  the  art 
equipment,  say,  would  have  been  sensitive  to  10  parts  per  million 
of  a  given  substance;  and  now,  state-of-the-art  equipment  is  likely 
sensitive  to  10  parts  per  billion.  And  even  though  I  would  have  re- 
ported then  a  no  detectable  level"  of  material  there,  if  there  was 
something  there  that  I  would  be  able  to  find  now,  I'm  quite  sure 
that  I  could  be  held  responsible  for  it. 

From  a  bit  broader  perspective,  our  company  is  really  in  the 
business  of  provrdiny  technological  services  to  small  manufacturers 
and  other  companies  who  choose  to  use  us  rather  than  to  perform 
their  research  and  development  in  house.  I  have  seen  a  tremendous 
shift  from  what  I'll  call  creative/innovative  assistance  that  we 
were  able  to  provide  to  small  companies,  across  to  doing  work  for 
them  of  a  defensive  nature.  Even  though  we've  talked  here  a  lot 


372 


about  the  cost  of  insurance  premiums  and  the  inability  to  get  cov- 
erage and  what  it  might  do  to  us  financially,  a  "difficult  to  quanti- 
fy —and  yet  major— factor  is  the  distraction  imposed  on  the  cre- 
ative minds  of  small  business  persons  that  have  to  spend  time  wor- 
rying about  how  we're  going  to  protect  ourselves.  I  probably  spend 
10  percent  of  my  time  presently  with  lawyers  and  in  conversations 
as  to  how  our  company  is  going  to  survive  some  of  the  threats  that 
are  out  there,  that  I  wouldn'*  have  worried  about  10  years  ago. 

Senator  Kasten.  Mr.  Simons,  the  same  question? 

Mr.  Simons.  Yeah.  I  think  we  have  a  real  good  case  in  point. 

In  1981,  we  started  on  an  R&D  project  to  use  fiber  optics  in  lieu 
of  wires  so  that  we  could  open  up  a  whole  new  market  for  our  joys- 
ticks in  the  utility  truck  market.  And  I  spent  a  lot  of  money,  a  lot 
of  time,  bought  equipment  for  it,  etc. 

If  I  knew  today  my  potential  risk— because  this  is  a  business 
which  exposes  more  to  injury— if  I  knew  in  1981  what  I  know 
today,  I  might  have  taken  those  dollars  and  put  them  into  some 
less  technological  development  or  high-tech  project,  and  stuck  to 
my  knitting  and  kept  the  growth  of  my  company  down.  So  it  has  a 
definite  impact  on  the  decisions  we  make. 

Senator  Kasten.  Senator  Bumpers? 

Senator  Bumpers.  I  have  no  questions. 

Senator  Kasten.  I'm  just  looking  ahead,  and  we  have  several 
other  witnesses. 

I'd  like  to  thank  you  all  for  your  testimony  here  today,  and  we 
will  continue  to  work  with  you. 

Our  next  panel  will  include  Ms.  Silverman,  Ms.  Ehrnman,  Mr. 
Lipshie,  and  Mr.  Brine. 

The  committee  will  come  to  order. 

Our  first  witness  on  this  panel  is  Ms.  Judy  Silverman,  who  is  the 
codirector  of  the  Jackson  Child  Care  Program  in  New  Haven,  CT. 
Judy. 

STATEMENT  OF  JUDY  J.  SILVERMAN,  CODIRECTOR,  JACKSON 
CHILD  CARE  PROGRAM,  INC.,  NEW  HAVEN,  CT 

Ms.  Silverman.  Thank  you,  Mr.  Chairman. 

I  am  the  codirector  of  the  Edith  B.  Jackson  Child  Care  Program. 
We  are  affiliated  with  Yale  University,  our  program  was  named  for 
a  pediatrician  and  professor  at  Yale. 

We  are  a  family  day  care  program  serving  approximately  45  chil- 
dren. Our  program  is  now  in  its  13th  year  of  operation,  and  is  orga- 
nized as  a  nonprofit  corporation  with  its  own  board  of  directors.  It 
is  one  of  six  child  care  facilities  affiliated  with  Yale  and  has  a  pro- 
gram notable  in  several  respects. 

Fm  going  to  not  read  all  of  my  prepared  testimony;  I'll  just  brief- 
ly describe  it. 

We  have  seven  day  care  homes  which  we  operate  as  part  of  our 
program;  and  in  addition,  we  have  our  Toddler  Center  for  2  to  3V2 
year  olds  and  a  nursery  program  for  our  older  children,  the  3V2  to 
5  year  olds.  To  ensure  a  high  level  of  care  within  each  of  the  home 
settings  as  well  as  the  Toddler  Center  ana  Nursery,  we  have  a 
three-part  interview  process  for  candidates,  an  intensive  training 
period  for  day  care  providers  before  each  year  begins,  as  well  as 
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regular  staff  meetings,  periodic  visits  to  the  day  care  homes,  and 
backup  arrangements  for  care  givers  when  they  become  ill. 

This  really  is  not  the  norm  when  it  comes  to  family  day  car^ 
which  are  more  typically  loosely  supervised  by  a  State  Department 
of  Human  Resources  or  Child  Care  Services. 

Ours  has  heen  called  a  model  program  educationally,  and  it  has 
received  some  national  recognition.  In  terms  of  liability  or  injury, 
we  have  never  had  a  claim  brought  against  us.  Our  design  is  sup- 
portive of  families,  and  it  is  also  expensive  and  labor-intensive. 

We  have,  this  year,  an  operating  budget  which  is  a  deficit 
budget.  We  have  approximately  $137,000  as  our  total  budget,  and 
we're  projecting  a  deficit  of  just  under  $4,000.  And  this  was  before 
the  increases  in  our  liability  insurance  rates. 

The  availability  of  our  general  liability  insurance  has  been  a  se- 
rious problem  for  us.  Our  insurance  policy  was  canceled  last  year. 
We  received  the  policy  that  we  had  through  the  National  Associa- 
tion for  the  Education  of  Young  Children  [NAEYC]  from  the  For- 
rest T.  Jones  Insurance  Co.;  its  underwriter  was  National  Union 
Fire  Insurance  Co.  They  canceled  us  out  of  hand  last  year,  and  we 
scrambled  around,  finally  managing  to  find  other  coverage.  What 
we  replaced  was,  from  $378  coverage  for  the  previous  year— this 
year  it  has  gone  to  $1,600.  And  next  month,  in  March,  it's  going  up 
to  $2;400  for  the  following  year,  March  to  March. 

Now,  the  people  who  have  spoken  before  me  are  talking  about 
many  thousands  of  dollars  of  insurance.  This  small  amount  $2,400, 
is  for  us,  a  major  portion  of  our  budget.  The  $4,000  deficit  we  pro- 
jected to  begin  with,  plus  this  $2,400,  is  really  going  to  be  a  prob- 
lem for  us  to  come  up  and  meet. 

The  increase  was  634  percent  for  us.  Other  day  care  centers  that 
I  spoke  with  have  increases  as  well— one,  for  example,  went  from 
$535  to  $4,300  in  1  year.  This  is  also  a  Yale-affiliated  day  care  pro- 
gram. This  means  that  it  is  a  program  which  is  recognized  and  re- 
spected in  the  New  Haven  community;  it  has  never  had  a  claim 
against  it,  as  we  have  never  had  a  claim  against  us. 

A  third  program,  the  Saugatuck  Child  Care  Services  Program, 
reported  before  Representative  Miller's  committee  in  the  House 
which  held  hearings  on  the  same  issues.  Their  insurance  went  from 
$6,000  to  $17,000.  They  are  also  in  the  family  day  care  business. 
That  distinguishes  them  and  us  from  a  center-based  program  in 
that  we  have,  in  a  sense  a  greater  burden  of  responsibility.  In  a 
center-based  program  one  can  control  this  supposed  issue  of  child 
abuse  more  easily  because  children,  teachers,  and  directors  are  all 
under  one  roof.  We  at  EBJ  have  different  homes  which  we  must 
visit  to  supervise,  and  we  must  depend  on  our  judgment  when  we 
hire  people  that  they  are  going  to  be  competent  at  what  they  do. 

In  addition  to  losing  our  liability  coverage,  our  umbrella  policy 
was  canceled  and  we  have  not  been  able  to  find  anything  to  replace 
it  at  any  price,  so  we  are  now  going  without  umbrella  coverage. 

Workman's  comp  and  nonowned  auto  policies  were  also  canceled, 
but  we've  replaced  that  at  about  the  same  rate  so  that  is  not  a 
problem  for  us. 

The  effect  of  this  major  increase  in  liability  insurance  cost  on 
our  program  is  severalfold.  Our  ability  to  continue  a  program  of  ex- 
cellence for  the  care  of  children  is  placed  in  serious  jeopardy  by  the 
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burden  of  these  insurance  rate  increases.  Moreover,  these  increases 
have  forced  us  to  interrupt  some  important  goals;  one  is  putting  in 
place  a  scholarship  program  for  children,  a  second  is  upgrading  oj* 
teachers'  and  caregivers'  salaries. 

In  addition  to  the  financial  stress,  there  are  institutional  and 
personal  concerns  due  to  our  inability  to  find  umbrella  coverage. 
As  directors,  my  codirector,  Barbara  Klein,  and  I  both  feel  person- 
ally vulnerable  now  that  our  coverage  is  lessened.  With  no  cover- 
age for  child  abuse  as  well,  we  are  concerned  that  what  coverage 
we  do  have  might  not  be  adequate.  Neither  Ms.  Klein  nor  I  are 
sure  how  long  we  can  continue  to  expose  ourselves  and  our  families 
to  these  risks. 

I  would  like  to  make  second  points.  One  is  that  day  care  is  not  a 
high  risk  business.  From  all  that  I  have  read,  despite  the  few  very 
highly  publicized  cases,  child  abuse  is  an  extremely  minimal  part 
of  anything  connected  with  day  care.  Insurance  companies  have 
canceled  policies  despite  the  fact  that  they  say  they  haven't  kep 
adequate  records  on  premiums  and  losses  specifically  for  child  car^ 
They  say  they  don't  know  what  they've  paid  out  their  money  for. 

In  New  Jersey,  in  response  to  this  crisis,  Governor  Keene's  office 
conducted  a  random,  statewide  telephone  survey  of  147  of  the 
State's  licensed  centers.  And  81.5  percent  had  filed  no  claims  what- 
soever in  the  past  5  years.  Of  the  18.5  percent  of  programs  which 
had  made  claims  in  this  survey,  most  of  those  claims— 82  percent- 
dealt  with  accidental  injury;  7  percent  with  vehicular  accidents; 
and  only  one  claim,  which  is  3.7  percent  of  the  total,  involved  child 
abuse  or  neglect.  And  that  was  settled  without  any  payment  what- 
soever. 

In  addition,  67  percent  of  any  claims  were  for  less  than  $200.  So 
while  for  the  products  liability  cases  there  are  huge  awards  and  ac- 
cusations against  the  tort  system  and  the  compensation  for  law- 
yers, that  just  doesn't  relate  to  the  issues  involved  in  day  care. 

The  second  point  that  I  want  to  make  is  that  child  abuse  is  not  a 
real  issue  in  this  crisis.  The  American  Humane  Association  esti- 
mates that  97  percent  of  reported  sexual  abuse  cases  occur  in  the 
home,  not  in  a  center;  and  that  the  abusers  a^e  parents  or  other 
relatives.  In  fact,  centers  can  help  prevent  abuse  rather  than  con- 
tribute to  it.  I  have  included  an  article  to  that  effect,  from  the  New 
Republic,  December  9,  1985,  issue. 

Senator  Kasten.  Without  objection,  the  article  will  be  made  part 
of  your  testimony. 

Ms.  Silverman.  Fine.  I  had  included  it  with  the  original  papers 
which  I  sent  to  your  committee. 

As  noted  above,  general  liability  policies  such  as  ours  do  not  now 
cover  child  abuse  claims.  C  xr  policy  was  increased  from  $378  to 
$2,400,  and  now  excludes  a.  y  coverage  for  abuse.  So  you  can  see 
that  there's  a  certain  irony  invoHed  here,  that  we  have  less  cover- 
age for  far  more  money. 

I  very  much  appreciated  Senator  Bumpers'  astute  comments  on 
the  precipitous  nature  of  the  premium  rate  increases.  Day  care  is 
definitely  not  a  part  of  this  trend  toward  high  judgment  awards  by 
juries. 
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In  terms  of  suggestions  for  action,  the  reading  that  I  have  done 
and  the  people  I  have  spoken  wit:.,  have  suggested  several  ways  in 
which  to  proceed. 

One,  there  could  be  a  trial  period  of  reasonably  priced  coverage 
by  insurance  companies,  underwritten  by  the  Government,  to  pro- 
vide relief  for  the  insurance  industry  if  the  number  and  dollar 
amounts  of  claims  prove  to  be  higher  than  the  average  for  other 
insurable  businesses.  I'm  talking  about  this  only  in  terms  of  day 
care;  I  am  nof  certain  as  to  how  this  would  translate  into  adequate 
coverage  for  businesses  such  the  manufacturing  companies  repre- 
sented were  today.  This  is  actually  a  form  of  reinsurance,  which 
has  been  mentioned  in  the  pre ; 

Two,  accurate  statists  regarding  ~;tual  claims  and  awards  in 
the  field  of  day  care  should  be  compiled  or  made  public  if  they 
exist  tr  determine  if  day  care  is,  indeed,  a  high  risk  business.  My 
suspicions  are  that  they  will  find  that  it's  not.  The  insurance  indus- 
try 'aims  that  day  care  is  a  little  bit  less  cost-effective  for  their 
companies  to  administer.  I  don't  know  if  this  is,  in  fact,  true.  But 
in  terms  of  the  awards,  they  are  minimal. 

Three,  the  insurance  industry  could  be  subject  to  antitrust  laws. 
I  gather  from  what's  been  said  before  that  this  is  maybe  heresy 
and  I  perhapp  shouldn't  even  mention  it,  but  I  will.  One  of  the  arti- 
cles that  I  have  was  written  by  Bob  Hunter  who  is  president  of  the 
National  Insurance  Consumer  Organization,  in  Alexandria,  VA. 
The  article  was  in  our  local  New  Haven  paper,  and  in  it,  he  sug- 
gested repeal  of  the  1945  McCarran-Ferguson  Act  which  allows  in- 
sure :e  companies  to  fix  prices. 

Four,  those  several  people  I  spoke  with  suggested  that  any  regu- 
lation of  the  insurance  industry  should  be  at  the  State  level.  Per- 
sonally, I'm  reluctant  to  go  along  with  that  since  many  of  the  State 
insurance  commissioners  are  from  the  insurance  industry  and  they 
will  return  to  it  when  their  term  is  finished,  thus  placing  the  "fox 
in  the  henhouse,"  And  I  could  be  very  wrong,  but  I  had  a  sense 
that  the  gentleman  from  the  Small  Business  Administration  who 
spoke  earlier— Mr.  Sanders— was  a  hit  of  a  "fox"  himself,  and  I 
wondered  why  he  was  the  spokesman  for  small  businesses,  but 
that's  neither  here  nor  there.  [Laughter.] 

Well,  I'm  sure  that  this  committee  will  be  exploring  way^  to 
reduce  insurance  costs  generally.  I  do  hope  that  the  experience  ot 
our  program,  the  Edith  B.  Jackson  Child  Care  Program,  which  par- 
allels countless  others  across  the  Nation,  demonstrates  the  dire 
predicament  posed  by  the  escalating  costs  of  insurance  coverage  for 
child  care  programs  and  how  the  continuation  of  these  rampant  in- 
creases threatens  theirs  and  our  very  existence. 

Thank  you. 

[The  prepared  statement  of  Ms.  Silverman  follows:] 
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February  20,  1986 

TESTIMONY  CONCERNING  RISING  INSURANCE  RATES  FOR  A  PRIVATE, 
NON-PROFIT  FAMILY  DAY  CARE  PROGRAM,  THE  EDITH  B.  JACKSON  CHILD 
CARE  PROGRAM,  INC.,  NEW  HAVEN,  CONNECTICUT. 

by  Judy  J.  Silvjrman 
and 

Barbara  F.  Klein 
Co-Directors 

Given  before  the  Senate  Committee  on  Small  Business 

www  moKLmm 

Tb£  Rdith  B.  Jackson  Child  Care  Program  (EBJ),  located  iu  New 
Haven  Con\eotiout,  Is  a  family  day  care  program  serving  approximately 
45  children.    The  Center,  which  Is  organized  as  a  not-for-profit 
corporation  with  its  own  Board  of  Directors,  is  one  of  six  child  care 
facilities  affiliated  with  Yale  University,  and  its  program  is  notable 
in  several  respects. 

EBJ  operates  seven  day  care  homes,  each  with  four  children 
ranging  in  age  from  one  to  three  and  one  half  and  one  caregiver.  The 
children  may  attend  their  day  care  hone  for  half,  three-quarters,  or 
full  days,  five  days  a  week. 

To  ensure  a  high  le^el  of  oare  within  each  of  the  home  settings, 
we  have  a  three-part  interview  process  for  candidates,  a  four-day 
intensive  training  period  for  day  care  providers  before  each  year 
begins  as  well  as  regular  staff  meetings,  periodic  visits  to  the  day 
care  homes  and  back-up  arrangements  for  caregivers  when  they  become 
ill.    This  is  not  the  norm  when  it  comes  to  family  day  care  which  more 
typically  is  loosely  supervised  by  a  state  Department  of  Human 
Resources  or  Child  Care  Services. 

Each  child  spends  some  time  each  week  at  the  central  Toddler 
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PAGE  2 

Center  whioh  is  staffed  wit)  two  trained  teachers.    The  time  varies 
with  the  8ge  of  the  children.    Two  year  olds  come  from  two  to  three 
and  three  quarter  hours  a  week;  threes  come  five  hours.    The  youngest 
children  come  periodically  with  their  caregivers  so  that  they  will 
feel  comfortable  with  the  spaoe  and  teachers  in  the  event  of 
substitution.    The  time  at  the  Toddler  Center  provides  for  educational 
enrichment  of  the  children. 

In  addition  to  this  program  for  children  under  the  age  of  three 
and  one  half,  the  Center  also  operates  a  Nursery  Program  at  the  Yale 
Child  Study  Center  serving  children  three  and  one  half  to  five  years 
of  age.    It  meets  five  days  a  week  from  9:00  a.m.  to  1:00  p.m. 

It  is  the  enrichment  and  support  provided  by  the  central  program 
coupled  with  the  benefits  derived  from  oare  in  a  home  setting  whioh 
mark  our  program.    Our  Center  has  been  called  a  "model  program" 
educationally  and  has  received  national  recognition.    In  terms  of 
liability  or  injury  it  has  never  had  a  claim  brought  against  it.  Our 
design  is  supportive  of  families.    It  is  also  expensive  and  labor 
intensive.    We  have  eleven  teachers  and  day  oare  providers  serving  the 
children  affiliated  with  our  program  and  will  need  two  to  three  more 
staff  members  next  year. 

Tuition,  which  we  struggle  to  keep  as  low  as  possible  in  the 
interests  of  the  graduate  students  and  University  staff  and  faculty 
who  use  the  program,  is  $508  per  month  for  full  time  care.    Like  most 
day  crre  facilities,  tuition  must  sustain  virtually  all  of  our 
operating  budget  and,  like  most  others,  our  salaries  are  lower  than  we 
would  like  for  professionals  with  these  responsibilities:  a  full  time 
head  teaoher  earns  $10,500  for  eleven  months.    Only  by  using  every 
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prudent  cost  saving  initiative  and  introducing  vigorous  fund  raising 
activities  by  the  staff  ari  parents  has  the  program  been  able  to 
continue  its  operation.    Even  so,  our  budget  projected  a  deficit  this 
year  before,  notification  of  the  insurance  rate  increase. 

AVAILABILITY  AMD  COST  OF  INSURANCE  ?QR  Efcl 

1.    Last  year,  the  program's  carrier  for  general  liability 
insurance  cancelled  our  policy  after  informing  us  that  their  policy 
was  available  onl7  for  "Commercial  Day  Care  Centers."   While  we  were 
able  to  find  another  carrier  after  some  search,  the  annual  premium  for 
March  1985  to  March  1986  is  $1,600;  the  same  insurance  coverage  had 
cost  us  $378  the  previous  year.    Next  month  the  $1,600  charge  will 
increase  again  to  $2,400  per  year.    This  is  an  increase  of  634%  in  two 
years.    It  is  important  to  note  that  this  general  liability  policy, 
like  those  throughout  the  industry,  does  not  provide  any  coverage  for 
child  abuse.    Thus  the  risk  to  the  insurance  company  has  not  increased 
(and  indeed  in  excluding  abuse,  their  risks  have  decreased),  while  the 
premiums  programs  are  forced  to  pay  have  increased  exponentially. 

Our  experience  with  huge  inc^ases  in  general  liability  insurance 
coverage  appears  to  be  the  norm  witn  programs  similar  to  ours:  when 
the  policy  of  another  Yale-affiliated  center  expired  last  fall  the 
cost  of  the  same  coverage  rose  from  $535  to  $4,300  per  year,  even 
though  that  Center  had  never  had  a  claim  of  any  sort  brought  against 
it. 

2.    In  addition,  our  umbrella  policy  was  cancelled  by  the 
Hartford  last  fall.    Thoy  based  cancellation  on  the  fact  that  they  did 
not  write  our  primary  insurance.    We  could  find  no  company  that  was 
willing  to  give  us  a  quote  for  replacement  coverage  at  any  price. 
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Therefore  our  Board  of  Directors  voted  to  eliminate  it. 

3.  Workman » a  Compensation  and  non-owned  automobile  policies  were 
also  cancelled  last  fall  for  no  ostensible  reason.  They  were  replaced 
at  approximately  the  same  cost  with  another  carrier. 

THE  EFFECT  QR  Qfffl  PROGRAM 

Our  ability  to  continue  a  program  of  excellence  for  the  care  of 
children  is  placed  in  severe  jeopardy  by  the  burden  of  these  insurance 
rate  increases.    Moreover  these  rate  increases  have  forced  us  to 
interrupt  the  important  goals  of  putting  in  place  a  scholarship 
program  for  needy  children  and  upgrading  teachers'  and  caregivers' 
salaries. 

In  addition  to  the  f  uncial  stress  there  are  institutional  and 
personal  concerns  dn»  to  our  inability  to  find  umbrella  coverage.  As 
directors  we  feel  personally  vulnerable  now  that  our  coverage  is 
lessened.    With  no  coverage  for  child  abuse  as  well,  we  are  concerned 
that  what  coverage  we  do  have  might  not  be  adequate.    Neither  Ms. 
Klein  nor  I  are  sure  how  long  we  can  continue  to  expose  ourselves  and 
our  families  to  these  risks. 

SOME  IMPORTANT  £QINX& 

1.    Day  care  is  not  a  high-risk  business. 

a.    The  insurance  companies  have  cancelled  policies 
despite  the  fact  that  they  have  not  kept  records 
on  premiums  and  losses  specifically  for  child 
care  (see  "Young  Children"  article,  pg.  53) 
(see  also  "Exchange"  p.  27) 
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b.    New  Jersey  conducted  a  random  statewide  telephone 
survey  of  8.4$  (147)  of  the  stated  licensed 
centers*    81 ,5$  had  filed  no  claims  within  the 
past  five  years  (see  Special  Reports,  Day  Care 
Information  Service,  Vol.  14,  No.  23f  10/28/85; 
also  Saugatuok  Child  Care  letter  to  Rep.  Miller,  5/85, 
P.  3) 

0.  Purther,  of  the  18.5?  of  programs  which  made  claims 
ill  the  above  survey,  85.2$  dealt  with  accidental 
injury,  7.4$  with  vehicular  aooidents. 

Note:    Only  on*  claim,  (3.7$  of  the  total)  involved 
child  abuse  or  negleot  and  it  was  settled  without 
payment.    In  addition,  67$  of  any  claims  were 
for  less  than  $200. 

2.    Child  abuse  is  not  a  rflaX  issue  in  this  oribis.    Tfce  American 
Humane  Association  estimates  that  97$  ox1  reported  sexual  abuse  oases 
ooour  in  the  home,  not  in  a  center,  and  that  the  abusers  are  parents 
or  other  relatives.    In  faot,  centers  oan  help  prevent  abuse  rather 
than  contribute  to  it.    (see  New  Republic,  p.  16).    And  as  noted 
above,  general  liability  policies  such  as  ours  do  not  now  cover  ohild 
abuse  claims. 

SUGGESTIONS  FOR  ACTION: 

1.  There  cou.:a  he  a  a  trial  period  of  reasonably-priced  coverage 
by  insurance  companies,  underwritten  by  the  government  to  provide 
relief  for  the  insurance  industry  if  the  number  and  dollar  amounts  of 
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claims  prove  to  be  higher  than  the  average  for  other  insurable 
businesses*    This  i*  actually  a  form  of  "reinsurance,"  which  has  been 
mentioned  in  the  press* 

2*    Accurate  statistics  regarding  actual  claims  and  awards  in  the 
field  of  day  care  should  be  compiled  to  determine  if  it  is  indeed  a 
"high  risk"  business,  (see  "Exchange",  p.  30) * 

3*    The  Insurance  industry  could  be  subject  to  anti  trust  laws* 
See  the  New  Haven  Register  article,  written  by  the  President  and 
oounsel  of  the  National  Insurance  Consumer  Organization* 

4*    Though  several  people  I  spoke  with  suggested  that  any 
regulation  of  the  inauranoe  industry  should  be  at  the  state  level,  I 
am  reluctant  to  go  along  with  that  since  apparently  many  of  the  state 
Insurance  Commissioners  are  from  the  insurance  industry  and  will 
return  to  it  when  their  term  is  finished,  thus  placing  the  "fox  in  the 
hen-house"* 

Vhile  I  am  sure  this  Committee  will  be  exploring  ways  to  reduce 
insurance  costs  generally,  I  do  hope  the  experience  of  the  Edith  B* 
Jackson  Child  Care  Program,  which  parallels  countless  others  across 
the  nation,  demonstrates  the  dire  predicament  posed  by  the  escalating 
costs  of  insurance  coverage  for  child  care  programs  and  how  the 
continuation  of  these  rampant  increases  threatens  their  very 
existence* 
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Saugatuck  Child 
Care  Services 
Incorporated 


Par«nt  Child  Center 
90  H&spotnt  Road 
Westport.  CT  06880 
203  227-1940 


May  16,  1985 

Honorable  George  Miller,  Chairman 

Select  Committe  on  Children,  Youth  and  Families 

H2-385  House  Office  Building 

Annex  12 

Washington,  D.C.  20515 

Dear  Representative  Miller: 

We  are  glad  that  you  created  the  Select  Committee  on 
Children,  Youth  and  Families.     It's  good  to  know  that  there  is 
a  forum  for  discussion  of  issues  affecting  the  young  and  their 
families.    We  are  writing  you  today  about  one  such  serious 
issue;  we  ask  your  thoughtful  consideration  and  your  help. 

We  are  family  day  care  providers  and  staff  members  of 
agencies  that  serve  them  all  over  the  country.    The  term 
•family  day  care"  describes  child  care  in  small  groups  in  the 
(usually)  state  licensed  home  of  an  unrelated  adult.  People 
offering  this  service  are  called  "family  day  care  providers." 

We  come  *o  you  with  a  grave  problem  which  may  soon 
precipitate  a  desperate  national  crisis  in  child  care.  Unless 
we  find  a  solution,  soon ,  r  llions  of  working  parents  may  be 
without  the  working  hours  o,.re  for  their  children  which  enables 
them  to  leave  home  to  earn  a  living. 

The  issue  is  insurance  to  protect  family  day  care  provid- 
ers in  liability  suits  brought  by  parents  whose  children 
allegedly  suifer  from  harm  in  a  family  day  care  home.  Such 
suits  are  very  rare.     Nonetheless,  affordable  insurance  should 
exist  to  protect  providers  from  risking  loss  of  their  homes 
and  possessions  in  order  to  pursue  their  livelihood. 

Up  until  last  fall,  providers  in  every  state  had  reason- 
able, adequate  insurance  options.     There  were  family  day  care 
liability  and  medical  payments  policies  available  from  several 
different  companies.     Liability  limits  ranged  from  $300,000  to 
1,500,000  and  premiums  started  at  under  $100  yearly  and  rose 
according  to  higher  limits  desired  and  extended  coverages  need- 
ed (i.e.  coverage  for  carrying  day  care  children  in  a  provider* s 
car,  field  trip  coverage,  etc.) 

In  the  last  few  months,  mcny  insurance  companies  have 
stopped  writing  policies  for  family  day  care  at  reasonable 
cost.     Some  have  cancelled  on  a  Friday,  effective  the  next 
Monday,  making  it  impossible  for  a  family  day  care  provider  to 
continue  her  job  safely  without  interruption. 
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Child  care  centers  are  also  suffering;  this  letter 
focuses  on  family  day  care  because  this  is'the  field  we  know 
best.    There  is  no  doubt  that  cent,  -s  are  experiencing  and 
will  continue  to  experience  exactly  the  same  crisis.  A 
response  to  one  group  will  help  resolve  the  problems  of  the 
other. 

This  situation  exists  all  over  the  country.    To  give  you 
an  idea  of  its  impact  on  an  individual  provider,  on  the  child- 
ren she  cares  for,  and  on  her  livelihood,  we're  attaching 
sketches  of  insurance  problems  of  a  few  people  here  in 
Connecticut.     These  cases  are  replicated  m  nearly  evsry  ftate 
and  are  happening  now. 

Linda  Ruocco,  50  Foote  Street,  Hamden,  CT.  06517 

This  provider  took  out  a  family  day  care  liability  policy 
with  Mission  Insurance  Company  and  was  not  billed  for  renewal 
at  the  end  of  the  policy  period.     She  was  upset  that  her  policy 
would  have  been  allowed  to  lapse,  leaving  her  no  coverage, 
without  a  reminder. 

She  called  Allstate,  her  Homeowners'  carrier,  to  inquire 
about  family  day  care  insurance.    Allstate 's  representative 
stated  that  his  company  did  not  offer  such  coverage  and  further 
indicated  that  her  status  as  a  family  day  care  provider  was  a 
threat  to  her  Homeowners'  coverage.     He  explained  that,  now 
that  Allstate  knew  she  was  doing  family  day  care,  it  would 
exhaustively  investigate  any  Homeowners'  claim  to  establish 
whether  it  was  caused  oy  day  care,  in  which  case  it  would  not 
be  covered. 

Blanche  Hutton ,  112  Kings  Highway,  North  Haven,  CT.  06473 

She  was  notified  this  winter  on  the  last  day  of  the 
month  that  on  the  first  of  the  next  month  her  family  day  care 
insurance  was  cancelled.    At  the  time  she  had  a  family  day  care 
liability  policy  written  by  the  Mount  Vernon  Fire  Insurance 
Company,  as  well  as  a  very  limited  "Special  Risk  Accident 
Policy"  through  the  Hartford  Insurance  Companies. 

Ms.  Hutton  was  able  to  persuade  the  Hartford  to  reinstate 
her  Special  Risk  Policy,  only,  with  its  very  minimal  coverage, 
with  specific,  low  ceilings  for  Accidents  and  Dismemberment. 

Julie  Manuel,  162  Cross  Highway,  Westport,  CT  06880 

In  November  1984  this  provider  uas  notified  that  her 
family  day  care  liability  policy  through  th  St.  Paul  Insurance 
Companies  would  not  be  renewed  after  its  expiration  date  of 
December  1,  less  than  two  weeks  away.     To    replace  this 
coverage,  for  which  she  was  paying  $90  per  year,  the  agent 
offered  her  the  option  of  an  individualized  family  day  care 
policy,  tailored  to  her  needs,  which  would  cost  $300-  $400 
per  year.     She  responded  to  their  questionnaire  with  the 
information  to  use  in  designing  her  policy;  they  never  got 
back  to  her. 

Doris  Horn,  Route  6,  Andover,  CT.  06222 

Starting  out  in  family  day  care,  she  looked  for  months 
for  adequate,  affordable  insurance,  and  could  not  fj.-*d  it. 
The  best  option  she  turned  up  was  a  Homeowners'  Policy  with 
United  States  Fidelity  and  Guaranty  Company  which  oftered  a 
liability  ceiling  of  $300,000,  and  would  cover  her  only  if  she 
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limited  herself  to  Dust  two  day  care  children.  Unable  to  make 
ends  me*t  with  such  low  enrollment,  (she  could  expect  to  earn, 
with  two,,  $150  a  week  at  most,)  she  is  still  searching. 

Peggy  Ann  Diaz ,  6  Farm  Creek  Road,  Rowayton,  CT.  06853 

Thic  provider,  with  years  of  family  day  care  experience 
and  a  full  house  (capacity  of  four),  is  now  uninsured.  She 
was  notified  in  December  that  her  coverage  through  the  St. 
Paul  Companies  was  cancelled  as  of  January  1,  1985. 

She  objected  fiercely  and  the  company  extended  her 
coverage  for  one  more  quarter,  ending  April  1,  1985.  Her 
research  has  netted  her  two  unsatisfactory  choices.     The  first 
was  a  day  care  liaoility  policy  with  a  limit  of  $500,000  for 
$373.20  per  year.     The  second,  for  $327,  consisted  of  a 
liability  policy  with  a  ceiling  of  $300,000  but  including  no 
accident  or  dismemberment  coverage  or  medical  payments  for 
accidents  to  herself  or  her  family. 

The  experience  of  these  licensed,  responsible  family  day 
care  providers  is  typical.    None  of  them  has  ever  submitted  a 
claim  under  her  family  day  care  coverage.     None  has  ever  been 
sued  —  and  this  is  the  norm      The  bugaboo  of  litigation-happy 
parents  suing  providers  for  all  they  are  worth  for  the  least 
little  scratch  is  only  that  —  a  totally  unjustified  fear. 

The  relationship  between  most  parents  and  most  family 
day  -*are  providers  is  quite  the  opposite.     Parents  have 
entrusted  their  most  precious  possession  to  their  provider; 
they  hav*  chosen  her  because  they  trust  her  and  they  will 
continue  to  trust  her.    Without  her,  they  cannot  work,     it  is 
in  parents'  interest  to  support  her,  not  to  threaten  her. 

One  incident  will  illustrate  the  quality  of  most 
provider-parent  relationships.    Anne  Gelderman,  7  Harstrom 
Place,  Rowayton,  CT.     06853,  was  carrying  day  care  children  in 
her  car  when  she  was  struck  by  another  vehicle  and  her  own  car 
was  totalled.     The  children  were  properly  restrained  in  car 
seats  and  only  one  was  possibly  injured;  ..w  had  a  scrape  on  the 
head  which  may  have  resulted  from  the  collision.     His  parents 
kept  him  home  fror*  care  for  one  day,  to  observe  him,  but  insist- 
ed on  paying  the  provider  for  that  day  anyway.    Their  trust  in 
and  show  of  support  for  their  provider  exemplifies  the  rule 
rather  than  the  exception. 

What  seems  to  have  happened  is  progressive  panic  on  the 
part  of  insurance  companies  as  they  watched  allegations  of 
child  abuse  in  day  ^are  pour  out  of  the  media.     Recently  there 
have  been  reports  of  a  few  large  suits  for  bodily  injury  or 
child  abuse,  not  suprising  in  a  group  of  two  million  practition- 
ers; such  occurrences  are,  however,  rare. 

Insurance  companies  have  a  right  to  protect  themselves. 
We  don't  question  that.     Our  concern  is  that  family  day  care 
providers  have  the  same  right.    Most  especially,  children 
in  family  day  care  need  to  be  protected  in  the  event  of  a 
one-in-a-mi: lion  accident. 
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Right  now,  the  private  sector  is  doing  nothing  to 
address  this  problem  and  much  to  exacerbate  it.    We  need  your 
help  in  making  it  public  and  suggesting  what  government  can 
do.    At  the  Stat©  level,  some  of  the  possibilities  are: 

1)  laws  requiring  that  family  day  care  providers  be  insured, 

2)  State  Insurance  Commission  action  to  see  that  appropriate 
and  competitive  policies  exist  for  that  purpose, 

3)  formation  of  Special  Risk  Pools  with  the  State  as  the 
insurer  of  last  resort. 

At  the  Federal  level,  we  know  we  need  you  to  direct 
attention  to  the  issue.     E/entually  this  situation  will  seriously 
affect  employment  rates  nationally  if  providers,  having  lost 
insurance  coverage,  give  up  day  care  and  parents  have  to  stay 
home  to  care  for  their  o'*n  children.    We  can  anticipate  the 
need  for  AFDC  escalating  as  pnrents  who  were  self-supporting 
lose  income  and  become  needy.     Food  Stamps  and  other  entitlement 
programs  can  be  expected  to  undergo  huge  increases-     In  other 
words,  the  loss  of  insurance  for  all  family  day  care  providers 
can  be  very  expensive  for  all  taxpayers.     (Not  to  mention  the 
loss  of  tax  revenues  from  providers  themselves, ;  who  pay  taxes 
on  their  self-employment  income.) 

What  are  other  remedies  that  Federal  or  State  legislators 
can  word  toward?    We  very  much  need  your  thoughts  as  well  as 
your  words  and  deeds! 

Enclosed  for  your  information  is  material  on  a  national 
survey  being  made  of  centers  and  well  as  day  care  homes,  by  the 
Child  Caro  Action  Campaign.     With  specific  data  on  insurance 
cancellations  and  past  claims,  we  hope  *o  be  able  to  influence 
governmental  bodies,  actuaries,  and  insurance  companies. 

This  letter  is  fcigned  by  some  fi^ty  family  day  care 
providers  and  staff  members  of  agencies  working  with  providers,, 
who  met  in  caurus  in  Atlanta  in  April  to  discuss  our  situation. 
All  or  the  signatories  are  ready  with  more  information  about 
insurance  difficulties  in  their  own  regions,  and  would  be  eager 
to  respond  to  any  questions  from  you  or  your  staff. 

Thank  you  for  your  attention.     We  will  keep  you  up  to 
date  on  events. 


Sincere!  , 

<Binn^  show 

Ginny  Shaw 
Coordinator 

Patsy 'Kohout 
Assistant  Coordinator 

Saugatuck  Outreach  Nutrition 
90  Hillspoint  Road 
Westport,  CT.  06880 


Diane  Adams,  Assistant  Director 
Dane  County  4-C 
3200  Monroe  STreet 
Madison,,  WI  53711 

Susan  Adger 

Early  Childhood  Consultant 
Project  Playpen,  Inc. 
4140  -  49th  Street  North 
St.  Petersburg,  FL  33709 
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"Yes,  We  Have  No  Insurance": 
A  Bad  Problem 
Getting  Worse 


by  Jim  Strickland  and  Roger  Neugebauer 

Just  when  you  thought  it  was  safe  tocomc  back  to  the  center . . 
You'd  endured  the  recession,  you'd  survived  Reagonomics,  you'd 
overcome  the  hepatitus  scare,  and  you'd  weathered  the  sex  abu*»e 
storm. . .  and  then  your  insurance  was  canceled. 

If  it's  any  consolation,  you  are  not  alone.  Across  the  land, 
insurance  companies  have  been  canceling  or  radically  altering  child 
care  centers'  liability  insurance  policies  faster  than  you  can  say 
"You're  in  good  hands  with  Allstate." 

Since  the  first  article  on  the  insurance  crisis  appeared  in  the 
March,  1985,  issue  of  Exchange,  the  Child  Care  Action  Campaign 
and  Exchange  have  been  closely  monitoring  developments.  We 
maii:^  out  questionnaires  to  1200  child  care  providers;  and 
we  consulted  with  leaders  in  the  insurance  industry.  Based  on 
our  research  to  date,  here  is  a  capsule  summary  of  what  we 
see  happening. 

•  Good  news — Forty-eight  percent  of  the  centers  responding 
t  the  survey  reported  no  significant  problem  with  their 
insurance  coverage. 

•  Bad  news — Forty  percent  of  those  reporting  no  problems  arc 
insured  by  companies  which  have  now  decided  to  discontinue 
insuring  child  care  centers  or  to  make  drastic  changes  in 

their  policies. 

•  Bad  news — Seventeen  percent  of  the  centers  had  their  insurance 
canceled  or  not  renewed. 


Jim  Strickland  is  executive  director 
of  Child,  Inc.  a  multt  site  Head  Start! 
day  care  organization  tn  Austin, 
'texax 


•  Good  news — Most  of  those  who  lost  their  insurance  have  been 
able  to  secure  coverage  elsewhere. 
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•  Bad  news — Cancellation  of  policies 
of  family  day  care  providers  appears 
fo  be  more  widespread.  Once  home 
providers  arc  cancelled,  they  also 
have  a  harder  lime  securing  new 
coverage 

•  Bad  news— Thirty  six  percent  of 
the  centers  have  had  their  rates 
increased  anywhere  from  100  per- 
cent to  500  per  cent,.  We  project  that 
in  the  next  I?  to  18  months  child 
care  centers  nationwide  will  be 
freed  with  absorbing  rate  increases 
appro.'  ~hing  130  million 

•  Bad  news — M»  .  insurance  experts 
agree  that  the  problem  is  going  to 
become  more  severe  before  it  gets 
better  A  second  wave  of  cancella- 
tions starting  in  August  may  even  be 
more  substantia]  than  the  first  wave 

So  what  arc  the  implications  for 
providers  of  child  care  services  of 
this  lev*  than  encouraging  news?  To 
fully  understand  the  implications,  it 
Is  helpful  to  first  take  a  quick  look  at 
how  the  insurance  industry  works 
( or  fads  to  work),  and  how  child  care 
fits  into  this  picture. 

Insurance  Industry  Myths 

Hold  on  to  your  seats— we  arc 
about  to  dispel  some  commonly  held 
myths  about  insurance  The  first  is 
that  Insurance  companies  arc  in  the 
business  of  selling  insurance;  the 
second  is  that  insurance  companies 
always  base  their  decisions  on  statist! 
cal  information;  and  the  third  is  that 
the  big  suits  against  the  corporate 
giants  won't  affect  you 

If  you  believed  that  insurance 
companies  were  in  the  business  of 
selling  insurance,  we  have  a  bridge  in 
Brooklyn  that  we  would  like  to  sell 
you.  Insurance  companies  make  their 
money  by  investing.  Selling  insurance 
is  just  a  sideline.  It's  an  important 
sideline  because  it  produces  a  unique 
by  product— money.  Money  which 
can  be  invested.  If  investment  capital 
was  a  by-product  of  the  meat  packing 
business,  the  New  York  Stock  Ex- 
change might  be  overrun  with  names 
like  Metropolitan  Wciner  and  Mutual 
of  Lambchops. 

That  is  a  gross  oversimplification, 
of  course,  but  it  should  get  you  to 


think  in  the  proper  terms  What  this 
means  is  that  when  interest  rates  arc 
high,  so  that  insurance  companies 
can  earn  high  yields  with  the  money 
they  invest,  they  are  not  so  con- 
cerned about  the  profit  margins  on 
the  policies  they  sell  When  interest 
rates  fall,  insurance  companies  be 
come  increasingly  nervous  about 
their  profit  margins. 

One  reason  this  current  crisis 
comes  as  such  a  shock  is  that  we  hav  c 
just  been  through  a  soft  cycle — 
interest  rates  were  high  and  insur- 
ance premiums  were  low.  Everyone 
wanted  to  sell  you  insurance  As  a 
result,  insurance  premiums  for  non- 
profit corporations,  for  example, 
actually  dropped  by  40  percent  from 
1979  to  1983  (The  Nonprofit 
World  Report,  March/April.  1985) 

To  make  matters  worse,  recent 
years  have  witnessed  skyrfketing 
insurance  claims,  soaring  icgal  fees 
(win  or  lose),  and  astronomical 
rewards.  The  bottom  line  is  that 
Insurance  companies  have  been 
taking  a  beating  lately,  i  c,  the  Rock 
has  been  caught  between  a  rock  and 
a  hard  place  One  top  insurance 
executive  informed  us  that  the 
Insurance  Industry  has  lost  more 
In  the  last  4  years  than  it  had  earned 
In  the  previous  20  Another  set 
Industry  losses  during  this  period 
at  121  billion. 

Any  industry  that  can  sustain  a 
121  billion  loss  and  keep  on  ticking 
isn't  likely  to  generate  a  great  deal  of 
sympathy.  Yr  t  it  Isn't  sympathy  that 
they  arc  looking  for  If  they  want 
anything  right  now  it's  probably 
out— out  from  under  low  profit 
policies  As  a  result,  we  are  now 
experiencing  a  bard  cycle  during 
which  insurers  typically  increase 
their  rates,  red  line  risky  lines  of 
coverage,  place  more  restrictions  on 
policies,  increase  deductibles,  reduce 
coverage  amounts,  and  employ  stricter 
underwriting  requirements. 

Implications  for  Child  Care 

Who  would  have  thought  that  the 
rise  and  fall  of  the  prime  rate,  or  u\* 
Union  Carbide  disaster  in  India, 
would  impact  the  Hippety-Hop  Day 
Care  Center  down  the  street>  But 
factors  such  as  these  arc  putting 
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pressure  on  insurance  companies, 
and  child  care  centers  and  family  day 
care  homes  arc  feeling  the  pain 

If  it  is  any  consolation,  child  care 
centers  arc  not  being  singled  out  fur 
harsh  treatment  This  is  a  major 
crisis,  hospitals,  health  centers, 
school  systems,  local  governments, 
and  many  forms  of  business  arc- 
caught  in  this  hard  cycle  as  well  In 
fact,  the  Insurance  Services  Organi/a 
tion  projects  that  between  1985  and 
1987  (he  demand  for  insurance  will 
exceed  the  supply  of  available  insur 
ancc  by  160  billion  (San  Francisco 
Chronicle,  June  3.  1985) 

Thus  it  would  appear  that  child 
care  has  been  relegated  to  this  large 
pool  of  low  profit  or  high  risk 
businesses  Yet  there  »  some  que* 
tion  as  to  whether  child  care  desc-ves 
to  be  viewed  as  a  high  risk  business 
If  it  has  been  a  high  risk,  apparently 
it  is  one  that  virtually  went  unnoticed 
by  the  insurance  trade  journals  A 
computer  search  of  articles  tn  insur- 
ance journals  fur  the  past  rive  years 
produced  none  siting  child  cjrc  as  a 
particularly  risky  or  high  loss  area. 

Our  own  sun  cy  indicates  virtually 
no  high  dollar  claims  being  filed,  and 
interviews  with  numerous  insurance 
agencies  readily  confirmed  that 
Liability  claims  from  child  care  and 
preschool*  were  rare,  and  when  they 
did  occur,  the  settlements  were  nut 
especially  large— certainly  not  in  the 
million  dollar  range  cited  by  some 
companies  as  their  justification  for 
pulling  out  or  escalating  rates 

No  one  really  knows  what  the 
loss  statistics  arc  for  child  care  liabll 
icy  Many  insurance  companies  arc 
not  willing  to  release  this  information 
which  they  consider  proprietary  The 
companies  which  are  releasing  the 
information  tend  to  lump  liability 
losses  with  other  losses  This  has 
added  to  the  confusion  For  example, 
St  Pauls  reports  a  net  loss  of  over  f-t 
million  on  its  child  care  policies  fur 
1984,  but  can't  differentiate  common 
accident  claims  (by  far  the  most 
common  type)  from  liability  claims 

Furthermore,  in  our  admittedly 
unscientific  survey,  we  found  no 
apparent  relationship  between  ccn 
tcrs'  claim  experience  and  insurance 
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Table  1 — Insurance  Company  Scorecard 


Category         Description  Company 

Companies        Companies  reported  by  one  or  Aetna 

GcttutgOut        more  oners  surveyed  10  hive  American  Stiles 

cancelled  or  not  rencved  Ailanu  Mutual 

liability  policies.  These  Hartford  Croup 

companies  may  noi  have  |DA 

.dropped  out  ofdic  child  care  LNA 

field  completely  Nor  docs  the  Si  Pauls 

list  include  ali  companies  (hat  Western  Life 

arc  no  ,r>npx  In  the  business—  u$F  &  G 
only  chose  reported  inour 
random  sample 


Note* 

Except  in  California  under  PACE  plan 

Based  on  very  Lie  reports 

Except  under  NAEYC  bafety  Gr«  >up  plan 


Comoanies        Companies  still  reported  lobe 
Maying  In         writing  or  renewing  liability 
policies  for  child  care  centers. 
Many,  however,  are  doing  so  at 
much  higher  rates,  or  with 
major  exclusions.  Many  of 
these,  also,  are  not  accepting 
any  new  policies,  Le  they  arc 
"niy  serving  their  current  cus- 
tomers Inclusion  In  this 
category  should  not  be  con- 
strucd  as  an  endorsement  by 
Exchange— -check  with  )  o^r 
agent  for  current  potiues  and 
credentials. 


American  Reliance 

Brotherhood  Mutua' 

Primarily  church  related  centers 

Church  Mutual 

Primarily  church  related  (.enters 

Cincinnati 

Commercial  Union 

Farm  Bureau 

FlrcrocnsFund 

With  substantl  J  rate  increases 

Franklin  Munial 

With  substantia'  uc  increases 

Great  Amerio  i 

Writing  for  First  i  r.»t  risk  pool 

Maryland  Casualty 

Mount  Vernon 

With  500%  increase  in  rates 

Mission 

Writing  for  BMF—  may  stop  in  August 

Nil  ton  wide 

New  Hampshire 

Preferred  Risk 

With  substantial  rate  increases 

Sa/cco 

Reportedly  not  taking  new  policies 

State  Farm 

With  substantial  rate  increases 

Travelers 

Umguard 

With  150%  Increase  in  rates 

compan-c"  actions  Sixty  percent  of 
those  ccntt.:  which  had  filed  claims 
agai  *  their  policies  reported  no 
advet*:  action  by  their  insurers.  On 
the  other  hand,  the  great  majority  of 
the  centers  which  lost  their  liability 
coverage  had  nmrr  even  filed  a  claim 

A  Period  of  Uncertainty 

Whether  insurance  companies' 
reluctance  to  Insure  child  care  cen- 
ters is  based  n  sound  actuarial  loss 
trending  o  .  pon  an  emotional 
reaction  to  headlines,  it  appears  that 
it  will  re  many  months  before  any 
sense  of  stab 'Ity  returns  Right  now 
you  need  a  scorecard  ic  keep  track  of 
who  Is  In  and  who  is  out  (let  alone 
who  is  on  first  ba.     Even  that  won't 
always  hel^  For  cxwnle,  in  the 
survey  wc  «und  several  instates 
where  Company  A  would  drop  a 


center  and  Company  B  would  agree 
to  covvr  them,  then  Company  B 
would  drop  a  center  and  then  Com- 
pany A  would  write  that  center 
a  policy 

It  is  clear  that  many  companies 
have  aire  xy  opted  out  of  child  care 
and  that  many  that  continue  to  serve 
the  field  arc  seriously  considering 
getting  out.  Depending  on  the  region 
of  the  country  (some  areas  are  more 
lawsuit  prone  than  others X  the  his- 
tory of  the  applicant,  the  ability  and 
temperament  c?  the  Insurance  agent, 
or  the  tunc  o"  day,  companies  are 
changing  their  minds  almost  by  the 
minute. 

Who's  In  and  Who's  Out 

In  reviewing  the  survey  results, 
we've  discovered  that  some  com-  » 
panics  don't  want  your  business  at 


any  price,  some  might  be  coerced 
into  taking  it,  but  will  charge  you 
handsomely  for  the  privilege,  some 
may  accept  your  business  without 
knowing  it,  and  others  might  just 
take  your  money  and  give  you  the 
business. 

•  The  'not  at  any  price"  com- 
panies. These  arc  typically  the 
companies  who  entered  the  markc 
In  the  '70s,  when  prices  were  soft 
with  a  ut  •  of  mullhptril  policto- 
"Wc'U  seL  .  ou  n*ost  of  your  iruatran 
In  one  package  and  at  a  substantia 
discount"  Unfortunately,  their  cnti 
was  based  more  on  speculation  th 
the  t     considered  work  of  acruaru 

Now  that  irt  rates  arc  do* 
and  losses  are  up,  tt, '  times  arc  o\ 
and  these  companies  feel  no  oblif 
tion  at  all  to  maintain  the  relations! 
Pcmaps  it  wouldn't  be  so  hard  to 
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take  tf  they  would  have  said  from  the 
beginning  that  it  was  just  ,  fling — 
that  //  wouldn't  last  Now  that  the 
affair  is  over,  we're  left  with  the  kid* 
(about  1,800,000  of  them)  and  no 
hope  of  child  support. 

•  The  "if  the  price  Is  right"  com* 
panics.  This  category  includes 
companies  known  as  excess,  and 
surplus  lines  and  a  few  other  com- 
panies which  were  writing  mu hi  peril 
policies  and  arc  now  adjusting  these 
policies  and  rates  to  be  more  in  line 
with  reality.  This  is  probably  the 
category  in  which  youll  find  the 
most  confusion:  it's  changing  almost 
daily  as  insurance  companies  compete 
to  buy  steadily  decreasing  reinsur- 
ance coverage. 

Reinsurance  is  a  whole  other 
type  of  insurance,  but  for  now  it  is 
sufficient  to  know  that  insurance 
companies  must  buy  it  to  protect 
themselves  against  catastrophic 
losses.  *t's  an  essential  clcn.cnt  to  the 
insurance  business.  There  is  not 
enough  of  it  available  It's  going  to 
companies  which  can  write  th  c  types 
of  businesses  which  can  pay  the 
highest  premiums  and  produce  the 
lowest  risks.  Child  care  might  not  be 
the  highest  risk,  but  neither  is  it  the 
lowest;  and  it  is  not  likely  to  be  able 
to  pay  as  high  of  premiums  as  the 
trucking  industry,  medical  profession, 
and  metropolitan  areas  which  arc 
also  in  an  insurance  crisis. 

Because  of  the  limited  ability 
of  child  care  centers  to  pay  high 
premiums,  they  are  generally  not  in  a 
strong  bargaining  position  when  it 
comes  to  maintaining  coverage.  As 
0  ">lu  Grimsrud  of  Western  Life 
Insurance  Company  explained,  "Day 
care  policies  arc  dinky  little  policies 
They've  been  a  pain  in  our  side  for  a 
long  time"  (Seattle  Times,  May 
23,  1985X 

The  more  is  less  principle  seems 
to  be  in  effect  here  Not  only  are 
centers  paying  dramatically  more 
than  before  for  this  insurance,  but 
they  arc  also  purchasing  considerably 
less  coverage.  Increasing  numbers  of 
insurers  arc  writing  child  abuse 
exclusions  into  their  polices  Mom 
arc  dropping  maximum  liability 
levels  down  from  II  million  or 
1500,000  to  $2  50,000  or  less  If 


you  are  able  to  purchase  extra  cover* 
age  to  make  up  for  policy  limit  reduc 
tions  and  exclusions,  the  total  cost 
may  be  as  much  as  10  to  12  times 
your  old  premium. 

•  The  "banging  in  there"  com- 
panics.  There  are  still  some  com- 
panies that  are  maintaining  their 
child  care  coverage,  and  are  doing  so 
without  dramatic  rate  increases.  This 
category  is  the  most  fragile  It  in 
eludes  some  companies  who  arc 
writing  child  care  coverage  znd 
probably  don't  know  it  It  is  entirely 
possible  that  centers  so  insured  may 
slip  by  unnoticed— «n ft/  a  claim 

Is  filed 

Another  subcategory  includes 
those  companies  which  don't  con 
sider  child  care  coverage  to  be  2 
problem  yet.  An  unfortunate,  but 
typical,  scenario  is  that  Centers  A  and 
8  will  lose  their  coverage,  their 
directors  will  call  the  director  of 
Center  C  to  find  out  who  ts  insunng 
that  center.  Then  when  Directors  A 
and  B  call  the  insurer  of  C,  this  causes 
the  insurer  to  panic  and  he  proceeds 
to  cancel  out  Center  C 

•  The  "give  you  the  business" 
companies.  During  a  hard  cycle, 
companies  having  a  problem  finding 
Insurance  are  typically  preyed  upon 
by  unscrupulous  and  insolvent 
companies— companies  that  will 
gladly  take  your  money  in  return  for 
a  piece  of  paper,  but  which  will 
never  be  able  or  inclined  to  pay  your 
claims  Our  survey  failed  to  flag  any 
of  these  companies,  but  the  National 
Association  of  Insurance  Commis- 
sioners has  recently  cited  as  many  as 
300  financially  unstable  property  and 
casualty  carriers  (Boardroom 
Reports,  February  15,  1985). 

The  Scaro*  for  Solutions 

When  the  insurance  cmis  first 
came  to  our  attention,  we  expected 
to  fin' J  simple  solutions.  'Let's  Just 
call  up  the  right  people  and  have 
them  tell  us  what  to  do  "  Well,  we 
called  up  the  right  people,  and  they 
didn't  have  any  answers  cither 

So  it  appears  that  there  arc  no 
obvious  quick  fixes  However,  a 
number  of  local,  state,  and  national 
organizations  have  been  working 


Table  2 
Organizations 
Exploring  Solutions 

American  Montessori  Society 
Virginia  Lee  (212)  924  3209 

Working  with  insurance  broken* 
to  develop  group  liability  policy 
tor  Montosori  schools. 

Child  Care  Action  Campaign 
Jim  Strickland  (512)451  736i 
or  Elinor  Cuggcnhcimcr  (212) 
3M  9595 

Bringing  together  leader*  in 
child  care  and  insurance  indus 
tries  10  try  to  develop  some  long 
range  solutions. 

Child  Care  Law  Center 

Carol  Stevenson  (415)  495  5498 

Coordinating  efforts  of  providers 
and  politicians  to  am  ve  at  a  solu 
lion  for  the  sutc  of  California. 

First  Trust 

(800)  325-5157 

Managers  of  the  Non  Profit  Ri»k 
Pool,  a  group  insurance  plan  for 
non  profit  organizations 

Insurance  Information  Institute 
JeffPaka  (212)  669  9238 
Information  cleannghouM:  for 
Insurance  Industry  Can  supply 
names  of  key  insurance  Industry 
contacts  for  chose  working  toward 
solutions  at  the  sutc  level 

MarkctDyne  International 
(800)  523-2710 
Developers  c  the  revised 
NAEYC  group  insurance  plan  To 
be  contacted  for  coverage  call 
800  number  above 

Michigan  Department  of  Social 
Services.  BUI  Hankins  (5l7) 
373*356 

Coordinating  efforts  of  providers 
and  Insurers  to  arrive  at  a  state 
solution. 

Saugatuck  Child  Care  Services. 
C inny  Shaw  ( 20 3 )  227- 1 9-iO 
Leading  efforts  of  family  day  care 
advocates  around  the  country 
lobbying  for  insutancc  relief  for 
family  day  care  providers. 

United  Way  of  America. 

Pat  McClenle  (703)  836-7100 
Serving  as  a  clearinghouse  for 
focal  United  Way  agencies  con 
ccmcd  with  providers'  insurance 
problems 
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very  actively  to  explore  a  number 
of  emerging  solutions.  The  following 
15  a  brief  description  of  some  of 
thev:  options: 

•  Experienced-based  rates.  As  was 
indicated  earlier,  many  of  the  radical 
decisions  being  made  today  on  child 
care  policies  are  being  based  more 
on  emotion  than  fact  If  sound  actuar- 
ial statistics  could  be  compiled  and 
publicized,  insurance  companies 
would  have  a  rational  basis  for 
negotiating  out  coverages  and  rates. 
This  approach  has  merit,  but  it  clearly 
will  require  a  great  deal  of  research 
Therefore,  it  is  not  a  short-term 
solution 

•  Group  Insurance  policies.  Insur- 
ance companies  arc  less  reluctant  to 
offer  insurance  when  they  can  bal< 
ancc  their  risks  against  a  large  pool 
of  premiums.  By  offering  coverage 
through  a  creditable  organization, 
the  insurance  company  can  also  rely 
to  some  extent  upon  the  sponsoring 
organization  to  set  some  quality 
standards  which  must  be  met  to 
qualify  for  the  plan. 

One  problem  with  this  approach 
is  that,  because  of  the  extreme  diver- 
sity that  exists  among,  programs,  no 
one  organization  can  set  standards 
that  all  centers  will  be  willing  or  able 
to  meet  What  is  needed  is  not  one 
single  group  plan  but  a  variety  of 
plans  to  match  the  varying  styles 
of  operation. 

There  docs  appear  to  be  some 
success  in  this  area.  After  months 
of  negotiation,  the  National  Associa- 
tion for  the  Education  of  Young 
Children  (NAEYC),  has  convinced 
M    ctDync  International  to  offer 
coverage  to  NAEYC  members  tnroujfr 
the  Insurance  Corporation  of  North 
America  (IN A).  The  Professional 
Association  of  Childhood  Education 
(PACE)  in  California  provides  cover- 
age for  its  members  through  Aetna. 
The  American  Montesson  Society  is 
currently  negotiating  with  several 
companies  to  establish  a  group  plan 
for  its  members. 

•  Self- Insurance  groups  Und 
this  plan  a  large  number  of  centers 
would  band  together  and  insure 
themselves.  In  the  Insur*  ,cc  wo  rid 
this  is  known  a*  forming  a  captive 


This  proposal  has  created  a  lot  of 
excitement  After  all,  the  group  con- 
trols the  rates  and  perhaps  could 
benefit  from  the  investment  capital. 
Doctors,  lawyers,  and  the  construc- 
tion Industry  have  done  it  The  prob- 
lem is  that  it  requires  that  we  have  a 
group  which  serves  at  least  200.000 
children  before  it  becomes  feasible 

Also,  this  plan  would  require  that 
all  involved  meet  very  exact,  preset 
standards,  and  it  would  also  be  sub- 
ject to  the  problems  with  reinsurance 
(sec  discussion  above).  At  best,  this 
b  a  mid-range  solutloa  It  would 
require  too  much  work  to  be  accom- 
plished immediately  and  too  much 
risk  to  stay  with  for  too  many  years 
(Ironically,  that's  exactly  what  most 
insurance  companies  have  decided,) 

•  Assigned  risk  pools.  Advocates 
in  several  states  (such  as  California 
and  Washington)  are  working  with 
their  insurance  commissioners  to 
investigate  the  possibility  of  forcing 
insurance  companies  to  set  up  insur 
ancc  pools  for  child  care  centers 
(like  assigned  risk  pools  that  now  arc 
set  up  for  poor  drivers).  The  prob- 
lems arc  Njvious— all  child  care  is 
not  poor,  and  that  which  is  shouldn't 
be  insured  anyway.  Also,  states  can 
force  companies  to  sell  insurance, 
but  the)'  can't  force  the  companies  to 
stay  in  their  state.  Companies  are 
already  considering  pulling  out  of 
some  states,  this  might  be  the  only 
push  they  would  need. 

in  a  similar  vein,  there  is  some 
interest  stirring  at  the  federal  level  in 
exploring  solutions.  For  example,  the 
General  Accounting  Offlc  *  s  begun 
some  preliminary  invesv 
Also,  members  of  Congress,  juch  as 
Representative  George  Miller  from 
California,  are  looking  into  options 
similar  to  federal  flood  Insurance  and 
riot  reinsurance,  where  the  federal 
government  stepped  in  where  Insur- 
ance companies  feared  to  tread. 

As  can  be  seen,  each  of  these 
potential  solutions  has  Us  strengths 
and  its  weaknesses  Probably  no 
single  solution  will  solve  the  entire 
problem,  so  it  is  encouraging  that 
many  groups  are  working  actively  on 
many  fronts. 

On  June  27.  the  CMd  Cart  Action 
Campaign  will  be  meeting  with  Hc^ry 


Exchange — July.  1985 

Grccnbcrg  of  the  American  Inter- 
national Group,  along  with  other  key 
insurance  and  child  care  represent  a 
lives.  This  meeting  should  serve  to 
stan  the  ball  rolling  on  developing 
some  viable  long  term  solutions 

What  You  Can  Do  Now 

Your  immediate  concern  is  obu 
ously  maintaining  insurance  cotcragt 
until  stability  returns.  Some  short- 
term  steps  may  be  helpful 

•  Even  If  you  don't  think  you  have  a 
problem,  do  yourself  the*  favor  of 
checking  out  your  renewal  prospect* 
with  your  insurance  agent  You  ma) 
be  covered  by  a  company  that  has 
decided  to  bail  out.  We  have  already 
heard  too  many  horror  stories  of 
centers  not  finding  out  until  their 
renewal  date  was  upon  them  that 
they  were  not  being  renewed. 

•  Find  a  good  insurance  agent  or 
broker  and  put  him  to  work.  Be  sur 
your  representative  has  the  qualific 
uons,  Interest,  and  time  to  evaluate 
your  risks  and  to  present  your  neei 
accurately  to  underwriters 

The  financial  condition  of  iruur 
ancc  companies  is  changing  so 
rapidly  today  that  you  can  no  long* 
rely  on  rating  services  to  reflect  th. 
actual  condition  of  companies  You 
must  use  your  agent  to  steer  you 
away  from  unsound  or  unscrupulot 
insurance  companies  (Boardroom 
Reports,  February  IS.  1985) 

•  Have  your  agent  help  you  review 
your  center's  safety  procedures  am 
potential  high  risk  features  of  your 
program  or  facility.  By  narrowing 
your  exposure  to  risk,  you  can  mak 
your  center  a  much  more  insurabU 
entity. 

•  Look  for  ways  to  offset  rate  in 
creases  Arc  there  deductibles  that 
could  be  Increased'  Arc  there  cou 
ages  that  you  now  carry  that  you 
could  drop  since  you  could  afford 
bear  the  cost  of  potential  losses' 
Some  coverages  that  you  bought 
when  insurance  was  cheap  may  n. 
longer  be  a  good  deal. 

•  Keep  informed  This  is  a  volant* 
situation.  Be  alert  to  changing  con 
lions  and  new  opportunities 
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THE  INSURANCE  CRISIS:  AX  UPDATE 
Pueh  to  aake  o  oven  go  available  gate  limited  results 

Day  cart  groupe,  insurance  brokers,  underwriters  and  government  officials 
continue  to  grapple  with  the  lack  of  affordable  ineurance  for  day  care  pro- 
grass  that  we  reported  in  our  3/27/85  Special  Report.  "We  are  atlll  getting 
200  calls  a  week  froa  providers  at  wife  end,-  saya  Deborah  Phillips  of  the 
National  Assn.  for  the  Education  of  Young  Children  (NAEYC).  This  follow-up 
report  looks  at  eoae  eteps  being  take*  around  the  oountry  to  try  to  reaolve 
the  problem. 

•  NATIONAL  EFFORTS  FLOUNDERING  —  fOST  PROGRESS  AT  STATE  LEVEL 

Efforts  by  national  groups  and  brokers  to  get  nationwide  policice  fron 
aajor  underwriters  hav*  3e*t  little  success  thus  fer.  NAEYC' e  new  policy  with 
CIGNA  (Dsy  Care  USA  7/22/85)  won't  cover  faaily  day  care,  Head  Start  or  other 
P£ograas  with  significant  numbers  of  pub  Holy  paid  olienta,  progress  operating 
^leas  than  25  hrs./wk.  and  progrsas  with  ■t*ff/rMl,j  ratios  greater  than  "5-1 
\  for  children  under  two.  NAEYC  and  California'  a  Loaa  Rica  Insurance  Agency  have 
separately  been  pushing  for  broader  atandards  froa  CIGNA  for  eon  the  and  keep 
getting  the  run-around,  they  say. 

CIGNA  la  "studying  it  etate  by  state , *  a  coapany  official  tells  us.  It 
will  offer  Insurance  nors  readily  iu  eta  tee  tsat  enforce  the  strictest  at<  *>- 

^Xdarda,  he  says.  Covering  faaily  day  care  ie  »'  least  six  aonths  sway,  says  the 
officlel,  who  asked  not  \o  be  identified.  He  uys  the  coopany  hasn't  e«en  been 
eble  to  gather  detailed  regulatory  data  froa  aore  than  10  states,  and  faaily 
day  care  is  harder  to  Insure  than  cant  ere,  because  ecfety  in  private  hoaes  is 
harder  to  standardize.  "Sex  abuee  ie  not  the  issue,"  V-  says.  "Life  ssfsty 
standards  are."  Tha  coopany  is  rejecting  applicationa  iioa  centers  that  don' t 
■eet  ita  health  and  eafety  etandarde,  11  e  Maintaining  autcaatio  apr inkier 
systeas,  he  adds.  CIGNA  la  closer  to  broadening  ooverag*  to  perb-tlae  and 
governaent  funded  centers  than  it  is  to  offering  »<  ftaily  day  care  policy,  he 

»  eaya. 

The  Child  Cars  Action  Canpalgn  (Cf'C)  ai^  /tha  '  day  cars  ndvocates  are 
pushing  for  a  national  policy  through  bi  *er  Marsh  '<  hc^ennan.  S«r^raJ  natio.*- 
si  carriers  have  rebuffed  tha  brc\«r.  But  the  ioapa. j  says  it  fcii-  seriously 
intereeted  a  largs  underwriter  in  o  ova  ring  boaee  and  outers  sivl  insiTlng  for 
child  abuse  and  ncgleot.  The  carrier  j  ^fuaee  to  Identify  itself  until  it  aakee 
a  conaitaent.  A  de<*!*icn  could  ooae  a^  day.  or  could  be  months  away,  eourcee 
tell  ue.  The  coapany  la  large  and  reliable,  says  CCAC'*:  J  la  Stri  :k«nd.  It 
plsns  to  oovsr  sll  c lessee  of  regulsted  providers,  froa  oenters  to  fa-'ly  ftay 
care  and  Hesd  Start.  The  progrea  sight  not  <    rt  L.  '11  parts  of  ti  »  j»mtr; 
at  once,  Strickland  says. 

Rates  will  vary  de  pen  ling  on  1        "ia.'ae  data,  licensing  etandarde  and 
enforcement.  They  could  be  prohl*  "sneive,  eoae  fear.  The  unidenti- 

fied oaapany,  negotiating  throw  Lennan  or  anonyaoualy  wi**  CCAC  by 
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telephone,  originally  offered  ratee  of  about  $175/child/yr.  for  licensed  fami- 
ly day  care  for  a  claims-made  policy,  says  Haribeth  Oakea,  family  day  care 
advocate  for  the  Children's  Foundation*  The  carrier  cane  dcwn  to  about  $7o, 
atlll  too  high  for  providers  —  aoat  couldn't  afford  aore  than  $30-$40,  she 
says. 

Form  coalitions'with  other  groups  "in  the  same  boat,"  like  nurse  mid- 
wives,  Phillips  advises.  Get  employers  on  your  side  ~  let  them  knov  that  the 
lack  of  affordable  insurance  threatens  tneir  employee's  child  care  arrange- 
ments and  therefore  employee  productivity,  ahe  counseled  an  insurance  forum  at 
the  recent  annual  conference' of  the  National  Black  Child  Development  Insti- 
tute. Share  concerns  with  state  insurance  commissi  oners,  she  sdvised  a  House 
panel.  t 

After  a  few  hearings  exploring  the  subject,  Congress  isn't  prepared  to 
mandate  a  national  legislative  solution.  Some  statewide  efforts  have,  met  with 
aore  success  than  n»ticnal  ones.  Their  stories  follow. 

•STOPPING  CANCELLATIONS  BY  GOVERNOR'S  DECREE       *  ' 

New  Jersey  Gov.  Thomas  Kean  decreed  an  emergency,  forbidding  insurance 
companies  in  the  state  from  canceling  day  care  insurance  for  60  days  starting 
Sept.  17.  Insurers  must  renew  for  an  equal  length  of  tine  any  contracts  expir- 
ing in  the  period  —  i.e.,  a  six  month  contract  must  be  renewed  for  another 
six  months.  Companies  can  raise  rates  upon  renewal,  though  —  the  state  ^cka 
suthorlty  to  govern  rates.  The  atate  sent  notices  to  all  licensed  centers 
advising  them  of  the  ruling  and  slso  Issued  a  press  release.  The  notice  in- 
cluded an  sddress  in  the  state  Insurance  Dept.  to  write  to  with  comments  or 
suggestions  for  further  sction. 

Insurance  companies  can  get  exemptions  only  »  f  they  persuade  the  insur- 
►       ance  commissioner  that  they  can' t  afford  to  continue  or  want  to  cease  opera- 
ting in  the  state.  Continuing  the  ruling  over  the  long  run  could  lead  acme 
underwriters  to  want  to  get  out  of  the  state,  officials  concede. 

The  state  government  also  put  together  some  hard  data  —  that  insurance 
companies  say  they  lacked  —  to  show  that  day  care  ia  a  reaaonable-rlak  busi- 
ness. The  licensing  bureau  conducted  s  random  statewide  telephone  survey  of 
3.4£  (147)  of  the  state's  licensed  centers,  reports  N|ck  Scalers,  assistant 
director,  Div.  of  Youth  and  Family  Servicea.  Eleven,  or  7.5*.  reported  cancel- 
lations st  the  end  of  their  policies.'  All  found  replacements,  usually  Kith 
t  other  carriers,  Scslera  told  the  Virginia  Commonwealth  University  Licensing 

Institute  in  Richmond  VA»  "That  told  us  something  we  were  jiot  reading  in  news- 
y  paper  clips,"  he  said.  81 .5*  said  they  filed  no  claims  within  the  past  five 
<      years;  11.6*  cited  one  claim.  Less  than  1*  filed  three,  with  the  rest  filing 
\  two- 

/        "Child  abuse  was  bslng  blown  out  of  proportion,"  he  documented.  85.2*  of 
/  claims  dealt  with  accidental  Injury,  7.4*  vehicular  accidents.  Only  one  claim 
/    —  3.7*  of  the  total  —  involved  or  -d  abuse  or  neglect,  and  it  waa  settled 
\     without  payment,  Scalera  reported.  Regarding  costs  of  claims,  67*  were  for 
Y  less  than  $200. 

y/      Scalera  brought  the  data  (and  figures  showing  less  than  1/lOth  of  1*  of 
f  abuse  end* neglect  substantiations  took  place  in  licensed  centers)  to  the  stete 
\  Insurance  Dept.  The  division  slso  sent  its  first  Dsy  Care  Insurance  Alert  to 
sll  licensed  centers,  reporting  the  survey  results  and  that  "we  were  aware  tf 
the  problem  and  need  their  help  to, solve  It.  It  was  two  pages,  because  we   *  ow 
"  they  don't  read  anything  longer,"  Scalera  said*  The  slert  gave -name a  and  cum- 
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bera  in  the  insurance  department  to  call  in  case  of  problems. 

A  second  alert  mailed  to  centers  told  then  about  an  out-of-state  company 
willing  to  write  policies  for  New  Jersey  centers. 

•  PROBLEM  IS  UNTV2RSAL,  SURVEYS  SHOW 

While  it'  a  hard  to  get,  most  states  require  at  least  some  providers  to 
carry  insurance,  national  surveys  show.  A  survey  of  state  governments  conduc- 
ted over  the  summer  by  the  Social  Services  Committee  of  the  National  Council 
of  State  Human  Service  Administrators  of  the  American  Public  Welfare  Aasn. 
(APWA)  found  that  30  of  the  40  states  responding  (including  the  District  of 
Columbia,  Puerto  Rico  and  Guam)  put  aome  requirements  on  providers*  A  similar 
survey  by  the  Child  Care  Law  Center  (CCLC)  found  insurance  requirements  in  20 
of  30  responding  states.  According  to  the  surveys: 

•  At  least  nine  states  require  insurance  only  for  providers  taking  gov- 
ernment-paid clients;  11  require  insurance  only  for  centers,  APWA  found.  Cali- 
fornia requires  insurance  for  f5finy~day'ca.re*  centers*  only,  APWA  reports,  " 
though  California  centers  must  maintain  "sufficient  financial  resources. to  re- 
tain standards  of  service,"  CCLC  says. 

•  Specific  amounts  of  insurance  ar#  required  only  by  13  states.  Specifi- 
cations range  from  flat  figures,  such  as  Florida' a  $100 ,000 /center,  to  numbers 
per  child  or  incident,  as  Wisconsin's  $25,000/pereon  and  $75 ,000/ occurrence 
general  liability.  Indiana,  Montana  and  Tennessee  require  only  "sufficient"  or 
"adequate"  coverage.  Nevada  doesn't  apecify  figures,  but  it  indicated  aome  of 
its  localities  do. 


•  Rates  are  increasing  for  centers  and  homes,  34  states  %o\i  APWA.  Rate 
increased  range  from  10£  to  400£.  Illinois  reported  a  problem  for  centers 
only,  and  Delaware  said  it  "seems  to  be  harder  for  centers  to  obtain  rea- 
sonably priced  insu^znce."  Louisiam  reported  that,  while  center  rates  are 
increasing,  family  cay  care  "providers  seem  to  be  having  the  most  difficult 
time  getting  or  keeping  insurance." 

•  Providers  have  ceased  opera t  'ng  because  of  a  lack  of  insurance  in  at 
leaat  nine  states,  their  governmer  *s  told  APWA:  California;  Texas;  Wisconsin; 
North  Dakota;  Maryland;  family  day  care  in  Massachusetts,  Nevada  and  Hawaii; 
one  preschool  in  Kansas.  Most  states  indicated  they  didn't  know  if  programs 
'closed"  for  lack  of  insurance.  "Several  "mW sane* providers'  vera  on  the  verge  of 
o losing  or  were  operating  uninsured.  Arkansas  reported  that  insurance  problems 
factored  into  decisions  to  close  but  weren't  solely  responsible.  Hawaii  repor- 
ted that  some  providers  ceased  some  activities,  such  as  transportation,  be- 
cause of  insurance  problems.  One  Hawaii  program  reported  1,  "gave  up  its  van 
when"  insurance  Jumped  from  $1,500  to  $6,000. 

•  Arkansas  found  v^afc  the  problem  is  less  acute  for  church-related  pro- 
grams than  for  other  providers.  The  state  can't  explain  why,  says  Kathy  Ste- 
gall.  Child  Development  Unit  staff  manager. 

•  A  few  states  require  insurance  only  for  transportation  for  some  provi- 
ders, the  surveys  report.  Illinois  requires  family  day  care  to  be  insured  only 
for  vehicles,  APWA  reports,  while  Michigan  told  CCLC  only  transportation  must 
be  insuredf 


•  Idaho  doesn'ic  require  provider  insurance,  but  the  city  of  Boise  does. 
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•  OTHER  developments 

In  other  insurance-related  developmental 

•  The  threat  of  legislation  was  all  it  took  to  spur  California  insurance 
C    underwriters  to  seek  a  solution.  State  Sen.  John  Seymour  introduced  a  bill 

^  that  would  have  required  all  liability  insurance  companies  in  the  state  to 
participate  in  a  Joint  underwriting  authority  to  cover  day  care  programs.  Sey- 
tour  set  aside  tha  legislation  when  26  underwriters  agreed  to  fora  a  voluntary 
assistance  plan.  Providers  who  show  they've  been  rejected  by  two  carrie  s  can 
approach  the  group,  which  randoaly  assigns  three  members  to  bid  for  the  provi- 
der's insurance.  Seymour  indicated  that,  if  the  plan  doesn't  work,  he'll  push 
the  bill. 

•  The  Washington  state  insurance  commissioner  forbade  •  insurance  companies 
from  denying,  canceling  or  terminating  homeowners'  insurance  on  the  grounds 
that  day  care  is  practiced  in  the  home.  Underwriters  could  llait  or  exclude 
liability  for  the  day  care  business,  though.  California's  legislature  passed  a 
bill  with  a  similar  provision  in  September.  The  bill  requires  underwriters  to 
present  annual  reports  to  bhow  whether  they're  losing  money  in  day  care  insur- 
ance. 

te  Maryland's  insurance  commissioner  ^.s  preparing  a  voluntary  marketing 
assistance  plan  (MAP) ,  In  which  the  office  will  match  up  providers  with  under- 
writers willing  to  offer  Insurance.  The  program  would  have  been  up  by  now  if 
the  commissioner  hadn't  been  preoccupied  with  the  state's  savings  and  loan 
crisis,  ona  staffer  suggests.  Tha  state  needa  a  formal  MAP,  because  an  infor- 
mal telephone  poll  didn't  work.  Underwriters  said  by  phone  that  they  were 
offering  insurance,  but  they  later  turned  down  provldsrs  referred  to  them. 
Gov.  Harry  Hughes  wants  to  announce  the  program  personally,  we're  told. 

m  •  An  American  Insurance  Assn.  working  group  on  day  care  hopes  to  estab- 

lish a  position  paper  by  the  end  of  the  year.  The  paper  will  cover  misunder- 
standing between  insurance  and  day  care  .industries  and  may  contain  recommenda- 
tions for  insurers,  group  members  tell  us* 

•  Minnesota  Gov.  Rudy  Perpich  and  several  other  governors  asked  the  Na- 
tional Governors  Assn.  (KGA)  to  explore  the  issue.  HGA  will  probably  put  out 
an  information  packet  for  governors  but  doe  an' t  plan  any  research  on  the  mat- 
ter, Bays  Roy  Simon,  senior  staff  associate  for  income  security  and  social 
services  of  NGA's  Committee  on  Human  Resources. 


Dny  Care  Information  Service 
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Liability  Insurance  Update 


"I've  never  had  an  insurance  claim,  but  my  policy  was  just  canceled" 

"I'm  calling  everywhere  for  insurance,  but  tn  the  meantime  I  need  proof  of  a  policy  to  renew  my 
lease. H 

"I've  been  selling  aside  funds  for  the  Center  Accreditation  Project,  but  now  I  need  to  use  them  to 
cover  my  increased  insurance  premiums  " 

7  cant  believe  I  have  to  choose  between  closing  my  program  or  operating  without  insurance  " 
'This  is  a  nightmare'" 


Sound  familiar'  We  receive  200  calls  like  this  every  week 
at  NAEYC  Headquarters  You  are  not  alone,  but  this  provides 
meager  comfort  as  you  grapple  with  your  insurance  prob- 
lems 

Your  most  important  task  is  to  remain  informed,  assertive, 
and  determined  to  find  a  solution.  It  is  very  easy  to  begin  (o 
feel  helpless  and  defeated  The  recommendations  here  will 
help  you  light  these  feelings  They  will  also  tangibly  contrib- 
ute to  your  efforts,  as  wel!  as  NAEYCs  efforts,  to  make  af- 
fordable, dependable  Insurance  coverage  available  for  child 
care  programs 

What  is  happening? 

The  current  insurance  crisis  has  four  parts 

Access:  Insurance  for  programs  is  being  canceled  mid- 
term or  not  renewed.  and  replacement  policies  are  exceed- 
ingly difficult  to  find  at  any  pnee. 

Affordablllty:  Programs  that  do  find  insurance  are  as- 
sessed rate  increases  anywhere  from  I00S  to  600*4. 200%  to 
4001ft  increases  seem  to  be  the  norm. 

Predictability:  Nonrenewals  and  *ate  hikes  affect  pro- 
grams regardless  of  their  claims  histc  y.  quality,  and  years  of 
operation  Moreover,  programs  often  are  jpven  one  month's 
notice  or  'ess 

Coverage:  Almost  all  companies  that  stih  cany  child  care 
programs  exclude  child  abuse  and  sexual  molestation  from 
coverage  Many  other  new  exclusions  and  eligibility  criteria 
are  also  being  applied. 

Why  is  this  happening? 
The  underlying  reasons  for  the  current  insurance  crisis  are 
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primarily  economic  For  the  pas;  several  years,  the  insurance 
industry  has  benefited  from  high  interest  rates  that  produced 
high  returns  on  their  investments  Today,  thai  situation  has 
reversed.  leading  insurers  to  scrutinize  their  policies  in  an 
effort  to  prevent  major  financial  losses  The  result  has  been 
an  almost  complete  witl-drawal  from  several  areas  of  cov- 
erage. Including  nurse  midwives.  municipalities,  obstetri- 
cians, and  child  care  providers 

Child  care  is  on  this  list  of  presumably  risky  (and  therefore 
unprofitable  for  the  Insurance  Industry)  businesses  even 
though  insurance-Companies  have  not  kept  records  on  pre-  \\ 
rniums  arid  Tosses  specifically  for  child  ca/A  The  sensation-  // 
aJisttc  headlines  about  cftiid  abuse  In  child  care  settings  have 
had  a  profound  effect  on  Insurance  companies'  ryrceptlons 
of  the  risks  involved  In  providing  child  care.  Givt .  the  phe- 
nomenal number  of  lawsuits  filed  in  our  society,  the  com- 
bined effect  of  these  lactors  has  been  the  insurance  indus- 
tr.es'  extreme  hesitation  to  write  child  care  policies. 


Wfiat  Is  the  result? 

When  faced  with  no  Ins^rrxe  carrier  or  budget-breaking 
rate  increases,  progrtns  must  make  some  difficult  trade-offs, 
depending  on  the  Income  bracket  of  the  families  served  and 
state  licensing  requirements. 

Some  programs  may  decide  to  operate  without  insurance. 
This  is  not  only  unwise,  but  also  is  Illegal  In  states  that  re- 
quire licensed  programs  to  carry  liability  insurance. 

Programs  serving  parents  who  are  able  and  willing  to  pay 
more  for  their  child  care  may  pass  the  premium  hikes  on  to 
the  parents 

Programs  that  rely  on  government  subsidies  or  that  serve 
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low-income  families  have  no  option  except  to  cut  program 
quality  or  to  close  down.  This  will  seriously  reduce  the  avail* 
ability  of  licensed  child  care  for  low-income  families. 


What  is  being  done? 

Although  child  care  is  not  the  only  business  characterized 
as  risky  by  the  insurance  Industry,  our  profession  has  re- 
ceived by  far  the  greatest  publicity  and  concern.  Media  cov- 
erage has  been  extensive  and  highly  positive. 

Some  states,  such  as  California,  have  dialled  legislative 
responses  to  the  child  care  Insurance  shortage.  The  California 
legislation  prompted  insurers  in  that  state  to  establish  a  vol- 
untary alternative  to  government  Intervention— a  Marketing 
Assistance  Plan.  At  the  federal  level.  U.S.  Representative 
George  Miller  has  held  two  hearings  on  the  Issue  and  has 
sur;  eyed  each  states'  Insurance  commissioner  Several  other 
members  H  Congress  are  also  tracking  the  situation  and  con- 
sidering federal  legislative  responses 

Within  tne  Insurance  Industry  there  are  a  few  good  faith 
efforts  to  develop  a  solution  voluntarily  without  government 
Intervention.  NACYC  is  working  with  other  national  child  care 
organizations  to  facilitate  these  efforts  by  providing  accurate 
information  about  child  care. 

In  many  states,  regional  and  statewide  child  care  coali- 
tions have  been  forme  I  to  develop  strategies  to  document, 
cope  with,  and  remedy  the  insurance  crisis  In  Maryland,  for 
example,  the  state  Office  for  Children  and  Youth  and  the 
Maryland  Committee  for  Children  have  formed  an  insurance 
task  force.  In  other  states,  such  as  Colorado,  Pennsylvania, 
and  Florida,  provider  groups  have  formed  coal  it  ons  around 
this  issue. 


What  can  J  do? 

Don't  panic1  There  are  many  constructive  steps  you  can 
take 

1.  Find  out  what  your  Insurance  agent  and  carrier 
know  about  child  care.  Often  they  have  inaccurate  or  in- 
complete information  and  make  decisions  based  on  these 
mu  perceptions.  Be  prepared  to  educate  your  insurers  about 
the  professional  delivery  of  child  care 

Think  of  this  task  as  y.  ur  way  to  replace  media-driven 
concerns  about  child  care  vith  more  positive  impressions 
To  be  tffeebve.  offer  a  business-like,  professional  documen- 
tation of  facts.  This  not  only  serves  to  educate,  but  also  af- 
firms your  ullage  as  a  professional  for  whom  insurance  is  a 
necessary  part  of  doing  business. 

2.  Document  yoor  program's  entire  Insurance  history. 
Mote  the  name  of  your  carrier,  the  type  and  extent  of  cov- 
erage, the  premiums,  and  any  claims  filed  and  paid.  In  addi-' 
tlon,  document  any  recent  changes  In  your  insurance  policy 
and  the  measures  you  have  taken  to  obtain  affordable  insur- 
ance with  adequate  coverage. 

3.  Adopt  and  document  measures  to  reduce  your  level 
of  risk. 


•  Use  syitematlc  and  careful  screening  methods  to  hire 
employees  Set  up  probationary  periods  for  new  staff 

•  Keep  your  staff-child  ratios  as  high  as  possible  Draft  an 
emergency  plan  that  assigns  the  maximum  numc:r  of  staff 
to  children  possible. 

•  Prepare  written  operating  procedures,  policies,  and  per- 
sonne!  requirements. 

•  Ensure  that  all  staff  participate  in  training  programs, 
such  as  sessions  on  first-aid  and  child  abuse  prevention. 

•  Allow  parent  visitation  at  any  time. 

•  Develop  a  stringent  system  to  supervise  all  staff 

•  Document  how  the  physical  safety  of  children  is  oro- 
tected  in  your  program  staff  first  aid  training,  collaboration 
with  medical  practitioners,  and  safety  practices  for  field  trips 

4.  Inform  your  Insurance  agent/company  about  your 
experiences,  options,  and  likely  responses  at  every  step 
from  your  first  receipt  of  a  nonrenewal  or  rate  Increase. 
Send  them  copies  of  all  letters  you  write  (see  #6)  Send  them 
a  copy  of  your  program's  insurance  history  and  regular  up- 
dates to  reflect  your  effort  tw  obtain  insurance 

5.  Before  you  call  every  Insurance  company  In  the 
phone  book,  first  call  your  Insurance  commissioner 
(usually  in  a  state  ofrce  of  Insurance).  This  office  should 
maintain  current  information  on  the  companies  that  still 
write  child  care  policies  In  your  state  Keep  track  ol  every 
insurance  company  you  contact,  and  their  responses  to  your 
request  for  insurance,  including  anticipated  and  actual  delays 
between  initial  contact  and  an  effective  policy. 

6.  Write  a  business  letter  describing  your  predica- 
ment to  your  slate  Insurance  commissioner.  Document 
your  child  care  license  or  explain  why  you  are  licensed 
(eg-  the  state  does  not  license  part-day  programs),  your  in- 
surance history,  and  your  program  quality  (see  #3).  Send 
copies  ol  this  letter  to  your  state  and  federal  government 
representatives,  and  your  state  or  local  child  care  licensing 
office. 

7.  Meet  regularly  with  parents  of  children  In  your  pro- 
gram. They  need  to  remain  informed  i/xxit  me  problem  and 
to  be  part  of  L*e  decision  process  as  a  solution  a  sought 
Encourage  them  to  write  to  the  insurance  commissioner  and 
government  representatives  Parents  can  be  especially  effec- 
tive in  documenting  the  repercussions  of  the  insurance  prob- 
lems and  stressing  the  likely  effects  on  their  jobs  and  families 

8.  Write  an  editorial  for  your  newspaper.  Appear  on 
radio  and  television  talk  shows  Make  presentations  before 
your  city  council  and  civic  organizations  Keep  the  problem 
visible  in  your  community. 

9.  Collect  data.  MAEYC  depends  on  you  to  keep  us  in- 
formed about  the  scope  and  nature  of  the  problem  We  can 
magnify  our  effect  on  the  media,  the  Insurance  industry,  and 
federal  policy  makers  when  we  can  provid.  data  such  as 
numbers  of  programs  that  have  experienced  nonrenewals, 
average  sizes  of  rate  increases,  and  numbers  of  programs  that 
have  ceased  to  operate.  Ask  lot  a  sample  survey  form  (see 
end  of  this  article). 

10.  Plan  ahead.  Start  several  months  before  your  insur- 
ance renewal  date,  so  you  will  not  be  left  without  coverage. 
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What  about  NAEYC's  Insurance  policy? 

Throughout  the  last  year.  NAEYC  worked  wi  th  MarketDyne 
International  (a  d' vision  of  CIGNA  Corporation)  to  develop  a 
child  care  center  property  and  casualty  Insurance  package 
that  iKludes  liability  coverage.  This  NAEYC  Safety  Group 
Program  offers  property  and  center  liability  coverage,  as  well 
as  optional  automobile,  workers'  compensation,  and  student 
accident  medical  coverage.  The  maximum  liability  coverage 
is  $500,000  per  occurrence:  Coverage  (or  child  abuse  or  sex- 
ual molestation  is  unavailable.  We  anticipate  that  rates  wilt 
run  12  per  100  square  feet  (or  the  liability  portion  of  the 
policy  The  annual  premium  (or  the  full  package  will  probably 
average  $1300.  without  the  optional  automobile,  compensa- 
tion, or  student  accident  coverage. 

Eligibility  qualifications  are  quite  stringent  and  include 
only  programs  that: 

I  Have  a  capacity  of  10  or  more  children,  not  provided  in 
a  private  residence.  This  includes  after-rchool  care  that 
meets  ail  other  criteria. 

2.  Operate  at  least  25  hours  a  week,  or  a  minimum  of  4 
hours  a  day 

3.  Enroll  a  majority  of  nonhandicapped  children  A  small 
proportion  of  handicapped  children,  as  in  mains  trea  me  d 
classrooms,  may  be  enrolled. 

4  Maintain  an  emergency  plan  documenting  staff-child  ra- 
tios of  13  for  children  under  2,-  If  for  children  ages  2  to  3. 
I  1 0  for  children  ages  3  to  5;  M2  for  children  ages  5  to  7;  and 
1  15  for  older  children.  These  ratios  do  not  need  to  apply 
during  routine  care  and  education,  but  must  include  only 
regularly  scheduled  staff  on  the  premises. 

5.  Have  limited  government  financial  participation  or  sup-  - 
port 

6.  Are  licensed  or  exempt  from  licensing  by  state  statute, 

7.  Employ  staff  trained  in  child  development  and'or  early 
education,  use  careful  hiring  practices  and  a  \  robationary 
period,  and  maintain  constant  adult  supervision 

Ineligible  operations  include  summer  camps,  family  day 
care  homes,  overnight  facilities,  and  centers  specializing  In 
work  with  handicapped  or  disabled  children 

Each  program  that  applies  for  coverage  will  complete  a 
supplemental  application-  a  preliminary  screening  form.  You 
may  request  a  copy  of  this  application  from  MarketDyne 
Once  this  form  Is  processed,  a  local  CIGNA  Inspector  wilt 
probably  conduct  an  on-site  inspection  ni  your  program  This 
process  cr.  "ike  (rem  f  o  weeks,  so  anticipate  your  dead- 
lines as  much  as  possible. 

NAEYCs  goal  ts  to  see  that  this  plan  is  available  to  NAEYC 
members  in  every  state.  This  is  not  now  the  case,  although 
the  situation  is  changing  rapidly.  We  recognize  that  this  pol' 
icy  will  not  solve  the  problem  (or  everyone,  and  we  are  con- 
'nuing  to  advocate  (or  broader  coverage  for  all  types  of  child 
care  programs 

For  irlmiauon  about  this  plan,  phene  800-523-2710  and 
ask  for  Robert  LoConte.  If  you  have  any  problems,  and  (eel 
you  meet  the  criteria  outlined  above,  please  call  NAEYC 
He^quarters  We  also  want  to  keep  track  of  states  that  are 
not  wnung  this  policy. 
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What  else  Is  happening? 

In  addition  to  the  MarketDyne  policy,  negotiations  are 
drawing  to  a  close  on  another  child  care  insurance  pol  ey 
that  may  be  available  in  January  The  Child  Care  Action  Cam- 
paign (CCAC)  worked  over  the  summer  with  a  coalition  of 
child  care  representatives  Including  NAEYC  and  a  major  bro- 
kerage firm  in  New  York  City. 

Tt.e  negotiators  are  extremely  optimistic  that  an  affordable 
child  care  policy  will  be  made  available.  The  policy  would 
cover  all  licensed  forms  of  child  care— centers  and  family 
day  care  homes— and  would  not  contain  restrictions  based 
on  government  funding  or  hours  of  operation  Moreover,  an 
effort  is  being  made  to  cover  child  abuse  allegations 

Programs  covered  by  this  policy  would  be  required  to  com- 
ply with  basic  safety  guidelines,  such  as  having  smoke  de- 
tectors and  written  evacuation  plans,  developed  in  conjunc- 
tion with  the  child  care  coalition  formed  by  CCAC  They 
would  serve  the  dual  purpose  of  protecting  the  integrity  of 
the  Insurance  program  (thereby  keeping  rates  as  reasonable 
as  possible),  and  assuring  that  clearly  unsafe  programs  are 
not  pooled  with  ali  other  programs.  Compliance  would  be 
subject  to  verification  by  a  third  party  such  as  a  child  care 
licensing  official,  the  administrator  of  a  family  day  care  as- 
sociation, or  a  designated  volunteer  group  Programs  that  are 
not  In  compliance  would  be  given  an  opportunity  to  make 
necessary  improvements  prior  to  loss  of  coverage 

We  will  inform  NAEYC  members  about  this  policy  if  and 
when  it  becomes  available. 

Where  does  this  leave  me? 

We  hope  it  leaves  you  poised  for  action  Call  NAEYC  with 
further  questions,  insights,  creative  strategies,  and  success 
stones  We  will  pass  them  on  as  we  talk  with  other  providers 
and  child  care  advocates 

If  you  would  liV.  a  copy  of  a  sample  insurance  survey  form 
for  providers,  send  a  self-addressed,  stamped  envelope  to  the 
Child  Care  Information  Service  at  NAEYC  Headquarters.  Ai»d 
be  sure  to  send  us  the  results.  We  anticipate  there  will  be 
more  federal  hearings  and  other  opportunities  to  publicize 
this  critical  issue. 
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:  The  insurance  crisis  hits  preschool. 

;  Good-Bye  Day  Care 

|  AY  CARE  HAS  become  dangerous.  Not  for  the  kids, 
i  mu/  Contrary  to  what  you  might  gather  from  the  head- 
\  lines,  child  abuse  is  very  rare  at  day-care  centers.  The 
|  danger  is  to  the  people  running  the  centers:  they  are  being 
f  driven  out  of  business  because  they  are  unabie  to  get 
j  liability  inswaps.  After  a  year  of  heavy  losses  throughout 
[  the  insurance  industiy  and  of  lurid  stories  about  child 
i  molesting  in  preschools,  companies  are  drastically  raising 

i their  rates,  excluding  coverage  for  physical  and  sexual 
abuse,  abruptly  canceling  or  not  renewing  premiums,  and 
getting  out  of  the  area  altogether. 

ITriny  McClintock,  who  runs  the  nonprofit  Rockland  Af- 
ter School  Programs  in  Rockland  County,  New  York, 
i  learned  this  summer  that  her  liability  premium  was  being 
,  increase  i  by  close  tc  1,000  percent,  from  nine  dollars  to $85 
per  child.  At  the  sam :  time,  the  insurance  company  began 
\  to  specifically  exclude  coverage  for  sexual  and  physical 
[  abuse;  she  was  told  that  to  obtain  it  would  cost  as  much  as 
i "  $10,000  a  year.  McClintock  has  never  filed  a  claim  of  any 
kind.  "The  parents  can  probably  afford  the  increase,"  she 
\  says,  "but  I  can't  afford  to  run  the  program  without  cover- 
[  age  for  abuse.  One  suit  could  endanger  my  personal  hold- 
i  ings."  She  has  called  numerous  insurance  agents  in  search 
'  of  other  policies,  but  with  no  success.  Her  own  agent  ad- 
i  vised  her  to  close  the  center.  If  by  December  she  doesn't 

find  the  policy  she's  looking  for,  she  will  do  just  that. 
'  V^e  insurance  industry's  flight  from  day  care  is  based 
more  on  vague  alarm  than  on  firm  actuarial  data.  Al- 
though day-care  policies  have  turned  out  to  cost  more  to 
\  administer  than  insurers  expected,  there  seems  to  be  little 
\  evidence  that  they  have  proved  particularly  risky.  James 
[  Strickland  of  Child  Inc.  in  Austin  did  a  computer  search  of 
v  articles  in  insurance  journals  from  the  past  five  years, 
F  which  failed  to  turn  up  a  single  one  citing  child  care  either 
»  as  "high  risk"  or  "high  loss."  Strickland's  c  .n  survey 
'  found  that  liability  claims  from  child  can.  and  preschools 
;  were  rare,  and  that  when  they  did  occur,  thj  settlements 
f  weren't  particularly  large.  Numerous  insurance  agents 
I  and  brokers  readily  agree  with  him.  What's  more,  al- 
f  though  in  the  last  year  several  insurance  companies  have 
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settled  claims  for  abuse,  so  far  no  jury  has  made  an  award 
for  a  case  of  physical  or  sexual  abuse  at  a  daycare  center 
The  notorious  McMarrtn  Preschool  case  in  Manhattan 
Beach,  California,  hasn't  yet  gone  to  tna). 

The  truth  is  that  children  are  far  more  likely  to  be  abused 
or  neglected  by  someone  in  their  own  family  than  they  are 
by  thetr  day-care  teachers.  The  American  Humane  Associ- 
ation estimates  that  parents  or  other  relative*  account  tor 
97  percent  of  the  reported  sexual  abu*  ca*es  :n  this  coun- 
try; day-ca  t  employees  account  for  barely  one  percent. 
And  as  Th  >m' ,  L.  Birch  of  the  National  Child  Abuse 
Coalition  *  _-s»-  led  this  summer  in  congressional  heanngs 
on  the  chiiu-care  ins  trance  exists,  far  from  fostering  abuse, 
day  care  often  helps  i0  prevent  it. 

Nevertheless,  the  fears  of  the  insurance  industry  aren't 
groundless.  Insurers  can't  reasonably  rely  on  past  expen- 
ence  as  a  measure  of  potential  future  obligation.  At  a  time 
when  damage  awards  are  rising  in  ever)'  area  from  neigh- 
borhood bars  to  entire  muni<*'r?a,'ties,  it's  not  surprising 
that  insurance  companies  are  wary  about  uncharted  tern* 
lory.  Clever  lawyers  hav*  stretched  the  definition  of  harm 
peyond  recognition,  a  nd sympa  the ric  Junes  are  increasing- 
ly willing  to  assign  responsibility  for  what  once  would  have 
been  construed  as  unfortunate  accidents.  Huge  sums  be- 
yond ail  measure  of  actual  loss  are  being  routinely  shelled 
out  for  "emotional  dbtress"  and  for  "pumhve  damages." 

"If  you're  an  insurer."  says  Peter  Huber,  a  Washington 
lawyer,  "there's  no  reason  to  suppose  that  the  awards 
won't  continue  to  go  up  There  is  no  built-in  stopping 
point."  Insurers,  uncertain  where  the  tnal  lawyers  will 
stnke  next,  are  especially  unnerved  by  all  He  publicity 
about  child  abuse..  A  few  sensational  cases  such,  as 
McMartin's.  with  potentially  large  settlements  for  numer- 
ous plaintiffs,  were  enough  to  poison  the  prospects  for 
every  day-care  center  in  the  country. 

When  one  is  working  with  chJdren.  injuries  0f  vanous 
kinds  are  not  uncommon,  and  in  day  care  the  limits  of 
lability  have  o.  1y  begun  to  be  tested.  If  achild  throws  a  toy 
truck  at  his  fnend.  causing  a  wound  that  will  leave  a  scar,  a 
mother  might  well  sue  the  center  for  negligent  supervi- 
sion. Of  course,  if  it  had  happe.ted  at  home,  under  her 
watch,  there  would  be  no  solace  in  the  courts,  and  no  one 
to  punish  except  herself  Was  the  day-care  center  at  fault? 
Hard  to  say.  and  expensive  to  determine.  If  the  center  is 
found  negligent/  another  concerned  mother,  heanng 
about  the  suit  on  the  local  news,  is  more  likely  to  consider 
filing  charges  when  h«r  daughter  falls  off  her  preschoot's 
jungle  gym.  And  no  one  i.ts  yet  come  up  with  satisfactory 
definitions  for  physical  and  exual  abu'e.  Rattled  day-care 
employees  now  hesita  te  even  to  hug  a  child— for  good  rea- 
son. The  St.  Paul  Fire  andMarine  Insurance  Company,  like 
many  others,  has  devised  what  it  calls  a  "no  touch  exclu- 
sion" for  its  day-ca  re  centers,  which  rules  oat  coverage  for 
physical  and  sexual  abuse  Hence  McClin lock's  inability  to 
obtain  the  policy  she  needs,  and  her  alarm. 

BLTT  THE  TORT  system  isn't  the  only  force  at  work 
here.  The  insurance  industry  counts  primarily  on  its 
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investments— not  its  premiums— to  keep  itself  afloat,  in 
the  early  lWOs,  when  interest  rates  were  high,  companies 
entered  an  intensive  pnee  war  and  were  temporanly  able 
to  maintair  comfortable  profits  even  after  >la>hing  the 
costs  of  uieir  policies  When  rates  plummeted  at  the  >  me 
time  that  liability  awards  rose,  insurers  suffered  unexpect- 
ed setbacks.  Last  year,  according  to  industry  figures, 
property  and  casualty  insurers  withstood  loi^es  of  >l.5 
biltior  Panic  set  in,  and  insurers  greatly  expanded  the  list 
of  businesses  they  deemed  "high  nsk."  Robert  r  nter, 
president  of  the  Nanonal  Insurance  Consumer  Organiza- 
tion, points  out,  "When  the  South  Bronx  started  to  burn 
down,  insurers  pulled  out  of  the  North  Bronx  loo.  Day 
care  is  the  North  Bronx." 

Some  of  that  panic  may  have  been  feigned  Nalwar 
Gandhi  of  the  General  Accounting  Office  notes  that  even 
though  1984  was  the  industry's  worst  year  ever,  it  still  h<d 
a  net  ca*h  flow  (thanks  to  a  large  cushion  of  reserves)  ot 
111.7  billion  after  paying  all  claims  and  expenses.  The  in- 
surance industry  is  not  federally  regulated,  receives  sever- 
al special  tax  breaks,  and  enjoys  immunity  from  the  anti- 
trust laws.  Hunter  and  other  consumer  advocates  charge 
that  in  fact  the  ini  'ranee  companies  are  acting  in  concert 
to  create  a  liability  crisis  In  order  to  force  a  reckoning  with 
the  tort  system. 

WHATEVER  THE  CAUSE,  the  result  is  that  insur- 
ance and  litigation— social  institutions  intended  to 
produce  economic  stability  and  social  justice — are  produc- 
ing instability  and  chaos  instead.  In  day  care  the 
ironies  are  particularly  apparent.  A  crucial  industry  is 
discouraged  from  expanding,  or  even  continuing,  at  a 
time  of  unprecedented  demand.  As  a  consequence,  the 
nsks  that  so  worry  insurers  and  parents— those  that  result 
from  inadequate  supervision  of  children— are  made  more 
likely.  Thanks  to  exaggerated  concerns  about  virtually 
nonexistent  liabilities,  many  of  the  real  liabilities  of 
day  care— high  cost  insufficient  supply;  and  widely  in- 
consistent standards  of  care.  licensing  procedures,  and 
regulation  from  state  to  state— are  probably  going  to  gi't 
worse.  ' 

Radical  increases  in  insurance  costs  leave  day-care  di- 
rectors with  three  unpleasant  choices:  they  can  senmp  on 
staff  and  curtail  their  services;  they  can  continue  without 
insurance;  or  they  can  pass  on  the  increase  to  the  parents 
Lower  salaries  (most  day-care  workers  already  make  sub- 
minimum  wages)  and  fewer,  less  qualified  staff  mean 
more  accidents,  and  more  daims.  Operating  without  in- 
surance is  not  only  foolhardy  but  illegal  in  many  states 
And  paying  for  day  care  is  already  a  struggle  for  many 
parents.  The  YMCA  of  Orange  County,  Cahrornia,  wmch 
runs  34  day-care  centers,  says  that  one  of  its  mo  liability 
insurance  policies  recently  rose  from  $2,700  a  year  to 
$83,000;  their  customers  are  being  asked  to  assume  the 
increase.  A  number  of  parents  have  already  dropped  out. 
and  they  expect  |0  lose  others.  Without  affordable  day 
care,  many  parents  face  the  prospect  of  either  quitting 
their  lobs  or  adding  thetr  kids  to  the  growing  ranks  of 
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"latchkey  children  "  Needless  to  say,  an  unsupervised 
child  at  home  is  at  much  greater  ns*  of  being  iturt  or 
"negtected"  than  a  child  at  the  local  Y. 

The  state  of  family  day  care  is  particularly  precarious  Of 
the  20  million  children  in  child  care  in  this  country,  two- 
thirds  of  them  are  m  family  day  care,  the  least  expensive 
and  most  ^nvenient  option  for  most  parents  A  woman 
who  watches  three  children  dunng  the  day  might  not  be 
able  to  afford  an  SfiOO  insurance  premium  Even  if  she  can, 
it  could  be  virtually  impossible  to  obtain  In  Baltimore 
County,  241  famJy  homes  had  their  insurance  canceled 
this  summer  by  a  financially  distressed  company  Mary- 
land's insurance  commissioner,  Edw»rd  Muhl,  required 
the  company  to  continue  the  policies  until  they  expire  at 
the  beginning  of  the  year.  So  far  no  replacement  has  been 
found  Most  family  day-care  businesses  (an  estimated  five 
million  to  six  million)  already  operate  illegally,  unlicensed 
and  unregulated  Expensive  and  scarce  insurance  will 
drive  more  homes  "underground,"  and  put  others  out  of 
business 

What  can  be  done  to  convince  companies  to  insure  day 
ore7  One  sensible  approach  would  please  the  insurance 
industry,  out  would  be  fought  bitterly  by  the  trial  lawyers 
Flat  limits  could  be  placed  on  liability,  as  has  been  done, 
for  example,  in  nuclear  power,  worker's  compensation, 
and— in  some  states—medical  malpractice  And  the  stat- 
ute of  limitations  could  be  shortened  a  claim  can  currently 
be  filed  up  until  the  child  reaches  adulthood  Peter  Huber 
points  out  that  "you  can  restore  insurability  to  anything  by 
making  the  damages  predictable  and  finite  " 

Meanwhile,  Governor  Thomas  Kean  of  New  Jersey  has 


issued  an  emergency  regulation  forbidding  insurers  in  the 
state  from  sudden  cancellations.  Maryland  and  Calitornia 
are  attempting  a  "Marketing  Assistance  Program,"  under 
which  insurance  companies  agree  to  spread  the  nsk  b> 
creating  a  group  of  insurers  to  which  people  in  day  care 
can  apply  for  liability  coverage  If  the  voluntary  MAP 
doesn't  work,  there's  always  the  "Joint  Underwriting  As- 
sociation," under  which  insurers  are  required  to  cover  cer- 
tain ruks  if  they  wish  to  do  business  in  the  state  at  all  (It 
wa,  the  threat  of  a  bill  for  a  JUA  in  the  California  state 
legislature  that  prompted  insurers  to  address  (hi  problem 
themselves  )  And  a  group  of  day-care  associations,  head- 
ed by  the  Child  Care  Action  Campaign  in  New  York.  i» 
working  out  an  agreement  with  one  company  to  injure  all 
day-care  centers  and  family  homes  that  meet  its  own  ac- 
creditation standards  None  of  these  efforts  guarantees 
that  insurance  will  be  universally  affordable,  but  they  do 
at  least  make  it  available  In  the  long  run,  many  believe, 
these  patchy  efforts  will  have  to  be  replaced  by  old- 
fashioned,  unpopular,  federal  regulations 

More  than  half  of  all  mothers  with  children  under  age 
six  have  jobs,  and  the  number  is  increasing.  Whatever  its 
problems,  day  care  is  indispensable— not  only  to  parents, 
but  to  the  indu«hies,  professions,  schools,  and  govern- 
ment agencies  that  employ  them.  Lawyers  and  actuanes 
may  be  specialists  in  the  business  of  managing  unforeseen 
nsk,  but  they  have  proved  to  be  clumsy  social  engineers  It 
shouldn't  be  left  to  them  to  decide  whether  kids  can  go  to 
day  care 

Dorothy  Wickenden 
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/From  the  New  Haven  Register,  Feb.  7,  19867 


Legal  system  not  caus'e  of 
,  insurance  mess 


By  Bob  Hunter 
and 
Jty  Angoff 


Last  year,  just  as  they  had  done 
{n  1976.  insurance  companies  dra- 
matically raised  the  cost  of  liability 
insurance  for  businesses,  doctors, 
local  governments  and  others.  Or 
they  simply  refused  to  provide 
[Coverage  at  any  price. 

*  And.  as  was  the  case  almost  a 
decade  earlier,  the  industry 
"claimed  that  huge  jury  awards  and 
a  litigation  "explosion"  had  left  it 
'with  no  choice  but  to  raise  rates 
and  cancel  policies. 
I.  Yet  judges  and  juries  did  not  gel 
uinfy  in  the  intervening  years. 
Nor  dtd  the  number  of  lawsuits 
,  -clinc. 

;    Rather,  insurance  premiums 
.  rose  dramatically  in  1976  and  1985 
1  due  to  the  cyclical  nature  of  the 
insurance  industry.  Insurers  cut 
their  pnees  when  interest  rates, 
and  thus  their  income  from  invest- 
t>ig  the  premiums  that  they  collect, 
are  high.  They  raise  rates  when  in- 
tcrcst  rates,  and  thus  investment 
income,  are  low.  They  overreact  at 
the  top  and  bottom  of  the  cycle. 
I     In  1981,  for  example,  with  both 
!  interest  rates  and  the  rate  of  return 
|  on  equity  running  near  20  percent, 
1  insurers  were  "begting  for  busi- 
ness, at  any  price,  to  get  premium 
dollars  to  invest,"  according  to  the 
president  of  a  large  New  York  in- 
surance brokerage.  Insurers  even 
wrote  policies  for  those  harmed  in 
the  Us  Vegas  MGM  Grand  Hotel 
fire  —  after  the  disaster  occurred 
Ihey  believed  they  would  earn 
more  by  investing  their  premiums 
immediately  than  they  would  lose 
by  paying  out  clan    in  the  future 
Today,  on  the  other  hand,  inter- 
est rates  have  declined  The  indus- 


try finds  itself  paying  claims  on 
policies  that  were  wnnen  back  in 
the  days  of  hyperinflation,  when 
its  rates  were  too  low  So,  just  as  it 
did  in  1976,  the  industry  substan- 
tially raised  rales  —  by  an  average 
of  72  percent  for  genenl  liability 
policies  --  and  reduced  coverage. 
Meanwhile,  the  index  of  property- 
casualty- insurance  stocks  rose  by 
SO  percent  —  almost  twice  as 
much  as  the  Dow  Jones  industrial 
average. 

To  flatten  out  the  insurance  cy- 
i  cle,  and  thus  bring  down  insurance 
'  rates  and  prevent  sharp  increases 
j  in  the  future.  Congress  should  do 
the  following, 

—  Subject  the  Insurance  indus- 
try to  antitrust  laws,  thus  prevent- 
ing insurers  from  acting  in  concert 
to  raise  prices.  Since  1945  the 
McCarran. Ferguson  Act  has  al- 
lowed insurance  companies  to  fix 
prices,  while  pnee  fixing  in  other 
industries  is  punishable  by  up  to 
three  years  m  jail. 

—  Create  a  federal  office  of  in- 
surance :o  monitor  the  indu:iry 
and  establish  standards  for  state 
regulators  to  follow.  Although  in- 
surance is  a  national,  SJlO  billion 
business,  accounting  for  12  percent 
of  our  gross  national  product,  only 
the  states  regulate  the  insurance  in- 
dustry. Because  stale  insurance 
commissions  arc  often  under- 
staffed (half  the  states  have  no  ac- 
tuaries to  analyze  rale  fil  ,s)  and 
have  a  "revolving  door"  relation, 
ship  with  ihe  industry  (state  insur- 
ance commissioners  typically 
come  from  and  reium  to  t  •  m* 
dusiry).  state  regulation  has  not 
always  protected  the  public. 

—  Repeal  the  insurance  indus- 
try's exemption  from  Federal 
Trade  Commission  jurisdiction.  In 
1979.  after  the  FTC  published  a 
study  cniical  of  the  life-insurance 
industry.  Congress  prohibited  the 


agency  from  ever  again  studying 

—  let  alone  prosecuting  —  any 
sector  of  the  insurance  industry. 
There  is  no  principled  justification 
for  ihis  exemption. 

—  Expand  the  Risk  Retention 
Act,  which  allows  manufactiirers 

—  but  noi  oiher  businesses  such  as 
day-crre  centers  and  nurse-mid- 
wives  —  to  join  to  buy  insurance 
it  a  lower  rate.  This  would 
preempt  stale  laws  prohibiting 
such  group  buying.  Automobile 
owners,  for  example,  who  must 
now  buy  insurance  individually, 
could  reduce  thtir  premiums  by  10 
percent  a  year  by  buying  in  groups. 

—  Establish  a  national  re-insur- 
ance program  to  be  funded  by  the 
insurance  industry.  Reinsurance 
is  insurance  for  insurance  compa- 
nies. The  insurer  pays  the  rein- 
surer a  premium,  and  ihe  rein- 
surer agrees  to  share  the  nsk  with 
the  :nsurer.  The  rc-insurancc  mar- 
ket is  dominated  by  Lloyds  of  Lon- 
don Because  neither  -the  federal 
nor  state  governments  effectively 
regulate  Lloyds,  American  insurers 
have  no  recourse  when  the  British 
firm  raises  its  rates,  as  it  did  last 
year.  An  American  reinsurance 
program  would  compete  with 
Lloyds  and  exert  downward  pres- 
sure on  re*ipsurancc  rales,  which 
in  turn  would  enable  Usurers  to 
reduce  iheir  rates. 

It  is  the  insurance  industry,  not 
Ihe  legal  system,  thai  is  most  in 
need  of  reform  Placing  limitations 
on  jury  awards  Mill  not  bring  rates 
down  Ending  insurance  rate  cycles 
will. 

lob  H*f«  it  of  lU  NoNwd 

<kO.    Vd.    toy    AvjH   ,t    iK.  oeomiOKM'l 
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The  Chairman.  Thank  you  very  much,  Judy. 
We're  go;ng  to  keep  on  going  wl^  all  the  witr  esses,  and  then  if 
we  have  questions,  we  will  ask  them  at  the  end. 

STATEMENT  OF  KAREN  EHPNMAN,  COORDINATOR  OF  GOVERN- 
MENT  RELATIONS,  AMERICAN  COLLEGE  OF  NURSE-MIDWIVES, 
WASHINGTON,  DC 

Ms.  Ehrnman.  Good  morning.  My  name  is  Karen  Ehrnman,  and 
I  represent  the  American  College  of  Nurse  Midwives.  I  have  been 
invited  to  share  with  you  the  difficulties  which  certified  nurse-mio 
wives  have  had  in  obtaining  professional  liability  insurance  cover- 
age. In  fact,  since  last  July,  certifiea  nurse-midwives  have  been 
without  a  blanket  professional  liability  insurance  policy. 

The  impact  on  America's  small  businesses  in  relationship  to  cer- 
tified nurse-midwives  is  twofold.  Approximately  one-third  of  our 
members  are  in  private  practice;  in  addition,  another  segment  of 
our  membership  either  owns  cr  provides  most  of  the  health  care  in 
our  Nation's  140  accredited  b;rth  centers.  The  birth  centers  have 
also  lost  their  professional  liab.  '  /  insurance. 

Our  written  testimony  goes  tnrough  all  of  the  steps  which  we 
have  taken  during  this  past  year  to  obtain  professional  liability  in- 
surance. We  have  bm.  .^successful.  As  a  result,  what  we  are  fo- 
cusing on  currently  is  trying  to  establish  our  own  independent 
mutual  insurai  e  company,  and  most  of  my  comments  this  morn- 
ing are  going  to  be  in  terms  of  the  roadblocks,  tne  problems  that 
we're  having  in  establishing  this  company. 

But  first,  just  so  we're  on  the  same  wavelength,  a  few  words 
about  certified  nurse-midwives.  They  are  nurses  who  have  ad- 
vanced education  in  midwifery  at  one  of  26  educational  programs 
across  the  United  States.  We  have  approximately  2,500  certified 
nurse-midwives  across  the  country.  They  deal  primarily  with 
normal,  healthy  women,  aud  they  always  work  in  clinical  collahn 
ration  with  physicians.  They  are  legal  in  ill  50  States  and  have  an 
outstanding  record  of  providing  high  quality  health  carr 

Most  important  for  purposes  of  this  discussion  today,  ~.  ^y  cannot 
work  without  professional  liability  insurance. 

Our  testimony  goes  through  the  whole  story  of  how  we  lost  our 
insurance,  that  the  loss  of  insurance  had  nothing  to  do  with  the 
rate  of  claims  against  certified  nurse-midwives;  in  fact,  only  6  per- 
cent have  ever  beer.  aued.  It  describes  the  temporary  types  of  insur* 
ance  coverage  under  which  nurse-midwives  are  working.  The  testi- 
mony also  describes  the  field  obstetrics  and  how  it's  not  just 
nurse-midwives  but  the  whole  field  of  obstetrics  which  is  encoun- 
tering this  problem.  And  it  explains  all  the  steps  which  we've 
taken— to  int  rest  traditional  insurers  in  insuring  us  and  working 
with  States.  This  has  noi  been  an  effective  strategy— to  be  included 
under  joint  underwriting  authority  in  States.  I'll  cite  New  York 
State.  The  premium  there  is  $72,000  and  the  average  salary  of  a 
certified  nurse-midwives  is  $25,000. 

In  rddition,  earlier  this  fall  wi  'iad  come  to  Congiess  and  we  had 
asked  them  if  perhaps  we  could  find  a  primary  insurer,  if  Congress 
v/ould  consider  being  a  reinsurer. 
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Because  of  the  difficulty  with  all  of  these  c  ^tions,  at  the  present 
time  our  board— had  decided  to  try  to  form  our  own  insurance  com- 
pany. And  let  me  just  share  with  you  a  few  of  the  problems  that 
we're  having. 

All  temporary  insurance  coverage  runs  out  this  spring.  There- 
fore, we  need  to  have  our  new  company  up  and  running  from  June 
or  July.  In  o-der  to  do  that,  we  need  to  come  up  with  capitalization 
requirements  of  between  $3  million  and  $4  million.  However,  that 
obstacle  is  small  in  comparison  to  the  regulatory  roadblocks. 

We  have  been  advised  by  our  attorney  that,  in  order  to  form  this 
company  and  have  it  operate  in  all  50  States,  it  must  be  licensed  in 
each  of  the  50  States.  This  requires  tremendous  time— we've  been 
advised  several  years,  oftentimes— as  well  as  financial  resources. 

Without  the  insurance  company  in  all  50  States,  it  doesn't  meet 
our  needs.  Therefore  this  regulatory  roadblock  is  overwhelming  at 
the  present  time. 

In  addition,  I  would  like  just  to  mention  one  technical  problem, 
and  there  are  many  in  this  insurance  business.  This  -roblem  has  to 

?i  ^?  j  the  switch  now>  which  some  of  the  previous  witnesses  have 
alluded  to,  from  occurrenc^type  policies  to  claims  made.  And  I'll 
refer  you  to  our  written  testimony  on  specifics  of  what  these  poli- 
cies cover.  However,  for  nurse-midwives  and  obstetricians  and 
other  health  care  providers,  switching  to  *  claims-made  policy  is 
very,  very  difficult.  Tt  means  that  if  I  v/ere  insured,  for  example, 
this  year— this  February  1986  through  February  1987— and  were  to 
deliver  a  baby,  and  the  claim  for  a  child  having  a  health  problem 
was  not  registered  for  10  years,  under  a  claims-made  policy  I  would 
not  be  covered.  My  insurance  company  woAd  not  pay  for  that 
c  aim.  It  would  only  pay  if  the  parents  had,  in  fact,  submitted  the 
claim  during  this  calendar  year. 

The  way  insurers  suggest  that  groups  such  as  ours  get  around 
this  is,  you  purchase  what  you  call  a  "tail "  However,  right  now, 
because  of  the  irsurance  climate,  you  can't  even  purchase  a  tail; 
and  if  you  can,  sometimes  it's  for  a  very  short  amount  of  time. 

So  this  neans  that  for  nurse-midwives,  we're  looking  at  trying  to 
get  around  the  regulatory  roadblocks;  retting  around  the  financial 
roadblocks;  having  to  settle  for  a  claims-made  policy  with  a  limited 
tail,  which  means  that  down  the  road  nurse-midwives  could  have 
claims  which  occur  when  they  don't  have  a  tail,  and  under  which 
their  own  personal  assets  will  be  attached.  And  this  is  making  the 
entire  profession  very  nervous. 

Today,  we're  coming  here  and  talking  with  you  and  asking  for 
help  in  three  areas. 

First,  amending  the  1981  hx*k  Retention  Act.  This  would  allow 
us  to  legally  operate  in  all  50  States;  and,  as  I  explained,  that 
would  be  a  great,  great  help. 

Second,  we  have  a  problem  with  reinsurance.  That's  also  been  al- 
luded to;  reinsurance  is  unavailable.  As  we  open  up  our  own  com- 
pany or  as  we  try  to  plan  to  open  it  up,  it  will  be  without  reinsur- 
ance and  this  greatly  increases  our  financial  risks. 

Third,  take  whatever  steps  are  necessary  to  bring  back  occur- 
rence policies. 

Thank  you. 

[The  prepared  statement  of  Ms.  Ehrnman  follows:] 
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STATEMENT  OF  KAREN  EHRNllA*  ON  PROFESSIONAL  LIABILITY  INSURANCE  "'OR 
CERTIFIED  NURSE-MI DWIVES :  COST  AND  AVAILABILITY,  BEFORE  TP17  SENATE 
SMALL  BUSINESS  COMMITTEE 

FEBRUARY  20,  1986 
Good  morning.  My  name  is  Karen  Ehrnman  and  I 
represent  the  American  College  of  Nurse-Midwi ves  (ACNM). 
I  fiave  been  invited  to  share  with  you  the  difficulties 
which  certified  nurse-midwi ves  have  had  in  obtaining 
professional  liability  insurance  coverage. 

This  testimony  will  chronicle  the  extensive  yet  un- 
successful steps  the  College  has  taken  on  behalf  of  its 
members  to  obtain  professional  Hability  insurance.  Addi- 
tionally, I  shall  describe  the  obstacles  resulting  from  the 
decision  made  by  the  College  to  study  our  options  to  assist 
nurse-midwives  in  establishing  an  independent  mutual  insurance 
company. 

The  impact  of  this  situation  on  America's  small  business 
community  is  twofold:  approximately  one-third  of  our  members 
are  in  private  practice;  another  segment  of  our  membership  either 
owns  or  provides  most  of  the  health  care  in  accredited  birth 
centers.     Until  now,  the  nation's  140  birth  centers  have  been  a 
success  story  in  the  small  business  world.    During  the 
first  three  years  of  business  only  eight  ;o  ten  percent  of 
these  businesses  have  failed.     However,  these  centers  have  also 
been  unable  to  obtain  professional  liablity  insurance  and  as  a 
result  twelve  have  closed  in  198q. 

As  a  result  of  the  unavailability  of  insurance  from 
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the  private  sector,  the  establishment  of  an  new  insurance 
company  is  the  only  option  available  to  nurse-m    wives  to 
obtain  professional  liability  coverage.     Without  this 
company,  nurse-midwivej  will  be  forced  to  end  their 
services  to  mothers  and  children  across  the  United  States. 
Birth  centers  will  cxose  and  private  practitioners  will 
seek  other  livelihoods. 

Background  on  ACNM 

The  American  College  of  Nurse-Midwi ves  (ACNM)  is  the 
professional  organization  for  nationally  certified  nurse- 
midwives  (CNMs)  in  the  United  States.     There  are 
approximately  2,500  members  of  the  ACNM,  representing 
close  to  85%  of  the  profession.     A  full  95%  of  the  members 
carry  some  type  of  professional  liability  insurance 
coverage . 

Certified  nurse-midw: ves  are  highly  trained  health 
professionals.     Educated  in  both  nursing  and  midwifery, 
they  are  specialists  in  maternal  ana  child  health  care. 
They  are  licensed  in  all  fifty  states  and  provide  care  to 
the  healthy  woman  before,  during  and  after  childbirth. 
They  are  experts  in  normal  gynecologic  and  family  planning 
care.     Each  member  of  the  College  has  been  officially 
certified  through  a  national  written  examination. 
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The  nurse-midV.ves  work  in  a  variety  of  settings  — 
such  as  private  practices,  university  teaching  hospitals, 
city  hospitals,  rural  outreach  centers,  group  health  main- 
tenance organizations,  and    ealth  departments.  Nurse- 
midwives  deliver  about  three  percent  of  the  births  in  the 
United  States.     Approximately  75%  of  the    births  attended 
by  certified  nurse-midwives  occur  in  hospitals,  and 
another  15%  occur  in  accredited  birth  centers. 

Certified  nurse-midwives  work  in  clinical 
collaboration  with  physicians.     ACNM  standards  require 
members  to  have  an  alliance  agreement  and  health 
care  protocols  with  a  physician  in  order  to  practice. 
These  agreements  and  protocols  establish  mechanisms  for 
consultation  and  referral  when  complications  arise. 

ACNM  also  has  reached  a  formal  agreement  out- 
lining acceptable  guidelines  fo*   working  relationships 
with  the  American  College  of  Obstetricians  and 
Gynecologis ~s . 

Details  of  the  Current  Insurance  Crisis 

Since  July,  1984,  about  1400  CNMs  have  had  profes- 
sional liability  insurance  under  a  blanket  ACNM  policy 
written  by  the  Mutual  Fire,  Marine  and  Inland  Insurance 
Compa  y.  The  remaining  1100  members  of  the  College  are 
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insured  by  their  employers  —  hospitals,  health 
maintenance  orc,aniz   ,ions,  etc. 

Mutual  Fire  notified  ACNM  in  May,  1985  that  the 
policy  would  not  be  renewed  on  July  1,  1985.  ACNM!s 
insurance  was  not  renewed  because  of  general  conditions 
in  the  insurance  industry  —  the  unavailability  of  rein- 
surance —  and  not  because  of  its  members1  professional 
performance.     Suits  have  been  filed  against  only  six 
percent  of  all  nurse-midwives  —  a  number  not  considered 
high  among  medical  professionals*     By  comparison,  66.9 
percent  of  obstetricians  have  been  sued  at  least  once 
according  to  the  American  College  of  Obstetricians  and 
Gynecologists,     in  addition  to  the  non-renewal  cf  the 
blanket  policy,  this  past  July  over  300  individual 
certificates  of  insurance  were  cancelled.    These  can- 
cellations accounted  for  all  of  the  individual  certifi- 
cates of  insurance  written  after  December  31,  1984.  The 
remaining  1100  policies  expired  by  December,  1985. 

History  of  Insurance  Coverage 

Since  the  early  19 70*8  the  American  College  of  Nurse- 
Midwives  has  been  able  to  obtain  for  its  members  a  group 
policy  that  would  pay  up  to  one  million  dollars  per  claim. 
This  one  million  dollar  amount  of  insurance  is  the  amount 
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which  many  hospitals  require  nurse -midwives  to  purchase  in 
order  to  qualify  for  hospital  privileges      It  is  this 
amount  of  insurance  we  want  to  make  available  to  our 
members  today . 

Mutual  Fire  Marine  and  Inland  Insurance  was  the 
third  insurance  carrier  the  ACNM  has  worked  with  in  the 
past  three  years.     The  change  in  companies  has  been  the 
result  of  three  separate  situations:  1)  the  inadequacy  of 
the  premium  rate  charged  by  one  company;  2)  the  second 
company's  withdrawal  from  the  medical  malpractice  market; 
and  3)  the  nonrenewal  of  the  reinsurance  treaties  for  our 
most  recent  policy. 

Steps  Taken  to  Obtain  New  Insurance  Policy 

Early  this  year  when  ACNM  received  word  that 
obtaining  the  master  insurance  policy  might  be  difficult, 
we  selected  a  "seasoned"  broker  with  an  exc  llent  history 
o^  obtaining  professional  medical  liability  insurance.  We 
believed  that  our  broker  understood  what  nurse-midwives 
are  and  that  he  would  "market"  us  appropriately  to  the 
insurance  industry.     In  search  of  a  replacement  for 
Mutual  Fire  we  contacted  17  insurance  companies  in  the 
United  States.    We  were  told  that  this  represented  most 
carriers  in  the  U.S.  who  write  professional  liability 
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insurance.    We  were  turned  down  by  all  of  these  companies. 

Judging  from  the  response  we  received  from  these 
insurance  companies,  we  learned  that  many  insurance 
companies  had  simply  stopped  writing  malpractice  policies. 
We  also  learned  that  within  the  speciality  area  of 
obstetrics,  a  crisis  within  a  crisis  was  occuring. 
Insurers  claim  that  the  large  premium  increases  which 
obstetricians  and  ouhers  are  experiencing  are  necessary 
because  of  loss  of  income  resulting  from  unexpected 
large  numbers  of  claims  and  skyrocketing  awar  s.    what  we.s 
never  actually  said  —  but  implied  —  was  that  the  premium 
levels  necessary  to  cover  CNMs  would  be  beyond  the  reach 
of  professionals  making  an  annual  salary  of  $25,000. 
Therefore,  they  offered  no  coverage  at  all. 

But  consumer  groups,  such  as  the  National  Insurance 
Consumer  Organization  (NICO),  have  accused  the  insurance 
industry  of  using  misleading  statistics  in  claiming  a  loss 
in  1985.     Instead  NICO  suggests  the  insurers  have  earned 
$6.6  billion.     The  ACNM  is  not  an  insurance  analyst. 
We  do  know  that  nurse-midwives  are  part  of  the  solution 
to  the  medical  malpractice  problem  because  of  our  very 
low  rate  of  suits.     We  believe  that  it  would  have  been 
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possible  for  an  insurance  company  to  write  a  policy  for 
nurse-midwives  at  a  reasonable  rate  and  based  upon  sound 
actuarial  data.     In  fact,  as  I  shall  discuss  later  in  this 
testimony,  our  plan  is  to  do  just  that  —  to  establish  an 
independent  mutual  insurance  company  which "will  under- 
write CNMs  at  a  resonable  rate, 

After  these  17  formal  rejections  from  *aajor 
insurance  companies,  ACNM  made  personal  appeals  to 
several  insurance  company  presidents.    We  did  this  for 
several  reasons:  to  better  inform  them  about  the 
relatively  low  risk  that  certified  nurse-midwives  would 
olace  upon  their  companies;  to  understand  their  reason  for 
not  insuring  nurse-midwives;  and  to  be  certain  that  our 
request  for  insurance  had  been  given  a  full  evaluation. 
The  response  was  still  "no". 

The  American  College  of  Nurse-Midwives  again  wrote  to 
each  of  these  17  company  presidents  asking  them  to 
reexamine  the  decision.    Many  of  these  letters  went 
unanswered.    The  message  was  clear  —  no  insijr^nce . 

State  Levc.1  Initiatives 

Our  next  course  of  action  was  to  send  nurse-midwives 
to  talk  with  professional  liability  insurance  companies  in 
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their  states.    The  response  was  still  "no".  Nurse- 
midwives  talked  to  governors,  state  legislators,  an£  state 
insurance  commissioners.     To  date  only  one  state  out  of 
fifty  —  New  Jersey  —  has  been  able  to  offer  insurance 
from  a  private  carrier. 

Still  focusing  at  the  state  level,  nurse-midwives  in- 
vestigated joint  underwriting  authority  (JUA)  and  lobbied 
state  legislators  to  extend  joint  underwriting  authority 
to  include  nurse-midwives.    Wg  have  been  successful  in 
implementing  this  in  a  number  of  states.  However, 
for  the  most  part,  either  the  premiums  for  this  coverage 
have  been  excessive  or  the  amount  of  insurance  offered  has 
been  less  than  required. 

Other  Considerations 

As  we  evaluated  the  situation,  nurse-midwives  had 
little  hope  of  obtaining  affordable  insurance  from  either 
the  traditional  insurers  or  the  state  JUAs.     While  these 
two  options  had  been  under  consideration,  the  College fs 
Board  of  Directors  also  commissioned  a  feasibility  study 
on  various  options  for  self -insuring .     AJ though  this 
study  indicated  that  it  would  be  "feasible"  for 
nurse-midwives  to  form  an  insurance  company,  the  Board  of 
Directors  decided  last  summer  that  the  insurance  business 
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was  beyond  the  limited  resources  of  nurse-midwives .  The 
Board  directed  the  staff  of  ACNM  to  look  into  working  with 
other  groups  to  self -insure  or  to  join  another  group's 
self -insure  program.     The  response  to  these  inquiries  was 
also  "no",  although  ACNM  continues  to  communicate  with  the 
American  Nurses1  Association  (ANA)  about  forming  a  company 
for  all  nurses. 

Another  option  involved  asking  Congress  to  consider 
establishing  a  nurso-midwif e  sponsored  insurance  program. 
At  that  time  we  had  interested  a  primary  insurer  in 
writing  the  first  layer  of  insurance  coverage.  That 
company  would  have  written  the  first  $100,000  of  coverage 
and  the  federal  government  would  have  provided  the  excess 
coverage  from  $100,000  to  one  million  dollars.     Even  as  we 
discussed  this  with  members  of  Congress,  however,  the 
primary  insurer  had  a  change  of  heart. 

The  Re-examination  of  Self-Insure 

Consideration  of  all  of  the  options  discussed  up  to 
this  point  utilized  an  ei.ormous  amount  of  resources. 
The  process  also  strengthened  the  resolve  of  the  leaders 
of  the  profession  that  searching  for  insurance  could  not 
become  an  annual  event.    Therefore  the  College's  Board  of 
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Directors  sought  a  second  opinion  on  the  self-insure 
options.    This  second  evaluation  confirmed  the  earlier 
one.    In  Decemb  r ,  1985/  the  Board  of  Directors  decided  to 
further  study  this  option. 

Forming  an  Insurance  Company 

The  emotion  which  accompanied  the  decision  to  study 
helping  certified  nurse-midwives  form  an  independent 
mutual  insurance  company  was  short-lived.    Even  after 
hiring  consultants  and  attorneys,  the  road  blocks  before 
us  are  enormous . 

Disregarding  the  financial  problems,  the  following 
are  some  of  the  legal  and  technical  complications  which 
hinder  the  establishment  of  a  company. 

The  Claims-Made  Policy 

One  technical  problem  is  the  type  of  policy  currently 
being  written  —  a  claims-maae  policy.     In  the  past 
professionals  have  been  able  to  purchase  occurrence 
policies.  There  is  a  very  important  distinction  between 
these  two  types  of  policies  —  a  distinction  which  is 
critical  to  nurse-midwives  as  well  as  physicians. 


arising  out  of  events  which  occurred  during  the  covered 


An  occurrence  policy  insures  for  all  claims 
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period  regardless  of  when  the  claim  is  filed.  A 
claims-made  policy  insures  only  those  claims  which  are 
filed  during  the  policy  year  no  matter  when  the  event 
occurred.     Does  it  matter?  Yes. 

For  example,  under  an  occurrence  policy  issued 
in  February  1986  -  February  1987,  the  nurse-midwife 
would  be  covered  for  any  claim  related  to  a  delivery 
during  this  calendar  year,  even  if  the  family  did  not 
file  the  claim  until  the  child  entered  elementary 
school  or  even  college.     A  claims-made  policy,  on  the 
other  hand,  would  only  cover  those  claims  filed 
during  the  February  86  -  February  87  calendar  year. 
To  be  covered  for  claims  filed  after  this  cime  period  the 
professional  must  purchase  "tail  coverage". 
What  further  complicates  all  of  this  is  that  in  this 
insurance  market  it  is  impossible  to  buy  a  "tail"  for  21 
years  —  the  coverage  that  nurse-midwives  and 
obstetricians  need.     In  addition,  insurance  companies 
will  not  quote  a  price  on  a  "tail"  until  it  is  needed, 
but  we  have  been  told  it  is  likely  to  be  two  to  three 
times  the  cost  of  a  one  year  premium  —  and  can  be  more. 
We  have  been  told  by  the  insurance  industry  that  primary 
insurers  are  switching  to  claims-made  policies  be- 
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cause  reinsurers  will  not  write  occurrerce  policies. 
Reinsurers  argne  that  it  is  easier  to  anticipate  costs 
with  a  claims-made  policy. 

Pegulatory  Roadblocks  in  Forming  an  Insurance  Company 

Simply  stated,  we  have  been  informed  by  our  legal 
counsel  that  under  the  insurance  laws  of  virtually  all  of 
the  states,  a  new  insurance  company  could  not  write 
insurance  unless  it  became  licensed  in  each  of  these 
states.    This  is  a  costly  and  time-consuming  process  that 
takes  several  years  —  time  we  simply  do  not  have.  Also, 
the  capital  requirements  of  a  few  of  the  states  exceed 
even  our  collective  resources.     Our  legal  counsel  has 
reviewed  the  situation  to  see  if  exemptions  from  this 
licensing  process  exist,  but  none  is  available  to  us  due 
to  the  number,  size  and  geographic  spread  of  our 
membership . 

In  198.1,  Congress  realized  that  this  almost  identical 
problem  existed  for  small  businessmen  affected  by  the  lack 
of  product  liability  insurance,  when  it  enacted  the  Risk 
Retention  Act.     This  Act  allowed  groups  of  business  to 
form  risk  retention  groups  to  collectively  insure  the 
product  liability  risks  of  the  members  of  the  group 
without  first  becoming  licensed  as  an  insurer  in  any 
jurisdiction  other  vhan  that  of  the  domicile  of  the  risk 
retention  group  itself.     In  1985,  Congress  again  realized 
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that  a  similu:  problem  existed  when  the  House  and  the 
Senate  passed  an  almost  identical  bilj.  (which  is  part  of 
the  Super  Fund  legislation  now  before  Congress)  to  provide 
for  risk  retention  groups  for  ^vironmental  impairment 
liability  insurance. 

We  would  ask  you  to  provide  us  with  the  same  type  of 
legisla    on  to  permit  formation  of  a  risk  -et^r.uion  group 
for  professional  liability  insurance  for  nurse-midwi ves 
and  birthing  centers. 

No/se-midwives  Current  Status:  Temporary 
Insurance  Coverage 

In  considering  practicing  without  insurance,  most 

CNMs,  as  well  as  most  physicians,  feel  both  a  moral  and 

practical  obligation  to  protect  their  patients  and 

themselves  from  any  unintentional  hupan  error.  In 

addition,  many  CNMs  must  carry  professional  liability 

insurance  to  retain  their  employment  ana/or  hospital 

privileges . 

In  an  attempt  to  keep  practicing,  most  of  our  members 
purchased  insurance  during  this  past  year  from  one  of  two 
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nursing  groups  whose  policies  did  not  include  an  exclusion 
of  nurse-midwives .     These  organizations  are  the  American 
Nurses1  Association  (ANA)  and  the  Nurses1  Association  of 
the  American  College  of  Obstetricians  and  Gynecologists 
(NAACOG) •    The  insurers  of  both  of  the  groups  uive 
subsequently  written  into  the  policies  exclusions  of 
nurse-mi dwives .     An  informal  survey  of  our  memoership 
±ndicates  that  this  temporary  coverage  will  begin  to  run 
out  this  spring  and  by  next  December  no  CNMs  will  have 
insurance  if  not  provided  by  their  employers  or  state  JUA. 

Requested  Actions 

Therefore,  I  am  certain  you  will  agree  with  us  that 
the  /.ormation  of  the  insurance  company  over  the  next  few 
months  is  critical.      Congress  can    ielp  us.     \*c  urge 
Congress  to:     amend  the  1981  Risk  Retention  Act;  address 
the  problem  of  the  unavailability  of  reinsurance;  and 
establish  the  availability  of  occurrence-type  policies. 

1)  Amend  the  1981  Risk  Retention  Act. 

An  expansion  of  this  law  to  allow  groups  such 
as  ours  to  "Stablish  an  insurance  company  is 
essential.    The  idea  we  seek  to  implement  is  after 
meeting  the  requirements  in  a  selected  state  for 
establishing  the  company,       *  company  would  be  able 
to  write  insurance  in  all  .'ifty  states.     This  is  the 
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only  way  that  we  will  be  able  to  offer  insurance  to 
our  members  in  all  fifty  states. 

2)  Address  the  problem  of  the  unavailability  of 
reinsurance. 

Our  problem  began  when  Mutual  Fire's  reinsurance 
treaties  were  not  renewed.     Since  then  we  have  heard 
many  insurers  state  that  their  capacity  to  write  in- 
surance is  limited  by  the  unavailability  of  rein- 
surance.   A  new  company  also  cannot  get  reinsurance 
and  this  substantially  increases  both  short  and  long 
term  financial  risks, 

In  this  regard,  t ^e  American  College  of  Nurse- 
Midwives  urges  you  to  make  reinsurance  available. 
This  could  be  done  by  legislating  the  plan  for 
federally-based  reiasar&nce  which  has  been  drafted  by 
the  National  Insurance  Consumers  Organization  and 
investigating  U.S.  business  practices  and  legislating 
changes  to  encourage  the  establishment  of  U.S.  owned 
reinsurance  compani3S. 

3)  Make  occurrence  policies  available. 
Nurse-midwives  cannot  purchi  se  an  occurrence 

policy.     In  aodition,  in  studying  the  possible 
formation  of  a  new  company,  we  have  been  advised  that 
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this  company  would  also  ha\e  to  write  a  claims-made 
policy.    The  reason  is  that  reinsurers  will  only 
reinsure  the  claim-made  type  policy.     This  situation 
must  be  changed. 

Lastly  we  need  this  assistance  quickly.  Although 
some  private  practices  and  birthing  centers  have  already 
gone  out  of  business,  the  vast  majority  of  these  small 
businesses  will  be  vulnerable  this  spring.     Thank  you  for 
your  support  and  interest  in  this  problem. 
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The  Chairman.  Thank  you  very  much. 
Mr.  Lipshie. 

STATEMENT  OF  NORMAN  W.  LIPSHIE,  MANAGING  PARTNER, 
WEBER,  LIPSHIE  &  CO.,  NEW  YORX,  NY;  REPRESENTING  THE 
NEW  YORK  STATE  SOCIETY  OF  CERTIFIED  PUBLIC  ACCOUNT- 
ANTS 

Mr.  Lipshie.  Thank  you,  sir.  My  name  is  Norman  Lipshie;  I  am 
the  managing  partner  of  a  medium-sized  accounting  firm  in  New 
York  City.  I  am  the  immediate  past  chairman  of  the  professional 
liability  committee  of  the  New  York  State  Society  of  Certified 
PubJic  Accountants,  and  I'm  here  representing  them. 

At  the  time  that  we  lost  our  sponsored  carrier  last  June,  we  had 
1,560  practice  units  insured  und°r  the  program;  600  of  those  units 
have  been  insured  by  American  Home;  300  still  have  time  to  go  on 
their  present  policy;  200  have  found  coverage  someplace  else.  But 
over  460  have  gone  bare  in  addition  those  that  were  bare  before. 
This  is  a  frightening  statistic  because  I  don't  know  how  anybody 
can  sleep  and  practice  accounting  in  this  litigious  atmosphere  that 
we  have  today. 

The  public  >as  now  been  affected  v*  ,h  the  increased  cost  of  in- 
surance. Although  the  increase  in  rate  may  not  actually  pass 
through  to  the  client  immediately—though  it  will  soon— I  can 
attest  to  the  fact  that  accounting  firms  are  practicing  more  defen- 
sively, sometimes  to  excess,  out  of  concern  for  the  consequences  of 
even  unjustified  lawsuits.  The  client  is  paying  for  this  directly  now. 

Whereas  in  the  past,  the  profession  was  eager  to  help  new  busi- 
ness and  venture  firms,  it  is  now  more  reluctant  to  do  so  because 
the  personal  risk  is  just  not  worth  what  may  be  an  exposure.  Even 
the  larger  firms  are  shying  away  from  SEC  work  and,  in  particu- 
lar, initial  public  offerings. 

More  important,  many  businesses  occasionally  get  into  financial 
straits.  This  is  when  you  need  your  accountant  the  most;  yet,  many 
accountants  are  leaving  these  clients  because  of  the  obvious  risks 
involved.  This  is  unfair  to  small  business,  but  dictated  by  the  pro- 
fessional liability  crunch. 

At  present,  there  are  three  companies  writing  in  New  York 
State.  One  is  a  group  policy  for  public  accountants  which  has  re- 
cently admitted  certified  public  accountants  with  five  or  less  CPA's 
on  tteir  staff.  They  have  had  a  good  history  because  public  ac- 
countants don't  attest.  I  wonder  what's  going  to  happen  when  the 
CPA's— recently  admitted—start  doing  projections  and  certifica- 
tions to  this  plan? 

Another  insurance  company  is  that  sponsored  by  the  American 
Institute,  who  has  had  continual  problems  with  its  reinsurance. 
They  do  not  provide  a  tail.  If  they  'ose  their  reinsurance,  I  don't 
know  what's  going  to  happen  to  all  the  people  they  have  been  in- 
suring *>ecause  American  Home  will  not  take  new  companies  with- 
out a  tail.  American  Home  at  the  moment  is  writing  certain  risks 
to  a  maximum  of  $5  million  liability. 

I'm  not  going  +o  go  into  my  own  personal  war  3tory—  it's  brutal 
and  go^y— except  to  say  that  when  we  renewed  our  policy  October 
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31,  our  costs  on  an  apple-for-apple  basis  were  10  times  our  prior 
yeav's  cost.  And  since  then,  rates  have  gone  up  another  30  percent. 

You  might  ask  why  other  insurance  companies  have  not  entered 
what  appears  to  be  a  lucrative  market.  Apparently,  the  problem  is 
with  the  reinsurance  treaties.  Every  time  there  is  mention  of  a 
company  coming  in,  we  are  told  that  they  are  unable  to  get  rein- 
surance even  in  such  markets  as  Hong  Kong  or  London.  This  is 
probably  partly  due  to  the  atrociously  high  awards  that  have  been 
awarded  to  claimants  and  because  of  the  propensi  for  juries  to 
compensate — sometime?  erroneously,  and  frequently  excessively— 
those  that  they  feel  h*.  i  been  wronged.  It's  eas/  to  criticize  the  ac- 
countant in  front  of  a  jury.  The  accountant's  defense  is  often  cor- 
rect; but  because  it  is  technical,  it  fails  to  convince  a  lay  person. 

I  would  like  to  t'alk  about  our  clients.  All  liability  insurance  cost 
has  risen  at  a  tremendous  rate.  In  some  instance  costs  have  been 
passed  on;  but  in  most  instances  these  costs  L  -  been  absorbed, 
assuming  that  the  insurance  was  available.  Some  of  our  more  re- 
spected and  substantial  clients  have  chosen  to  be  self-insured  for 
risks  such  as  product  liability  insurance  because  the  costs  are  so 
prohibitive.  Directors  insurance  is  almost  unobtainable.  More  and 
more  outside  directors  are  now  becoming  consultants  because  they 
don't  want  the  risk  of  being  an  outside  director.  Clients  in  the 
trucking  business,  for  instance,  find  insurance  impossible  and  are 
actually  going  out  of  business. 

It  is  interesting  to  note  that  if  a  business  is  compelled  to  raise  its 
prices,  it  may  no  longer  be  competitive  with  foreign  sources,  which 
must  eventually  hurt  this  country  because  foreign  suppliers  do  not 
pay  the  kind  of  insurance  that  American  people  do. 

In  the  present  market,  it  is  almost  impossible  for  a  new  business 
to  start  up  and  be  pi. .  erly  insured.  The  very  essence  of  the  Ameri- 
can dream— unlimited  opportunity — no  longer  exists. 

Several  groups  in  various  professions,  as  we  just  heard,  are  seri- 
ously considering  captive  insurance  companies.  These  are  born  of 
necessity,  and  they  might  work,  with  the  help  of  Government.  Our 
experts  tell  us  that  in  order  for  a  captive  insurance  company  to  be 
successful  in  the  accounting  profession,  there  will  have  to  be  a 
shared  deductible.  A  shared  deductible,  to  me,  presents  a  tremen- 
dous conflict  of  interest.  If  I  am  working  for  creditor's  committee 
and  part  of  my  job  is  to  examine  a  previously  prepared  financial 
statement  by  a  firm  that  is  in  my  captive,  I  have  to  resign  because 
I  have  a  conflict  of  interest,  as  I  might  have  to  not  accept  certain 
assignments  in  litigation  and  litigation  support  This  means  that 
the  public  is  being  denied  a  lot  of  expert  services.  It  shouldn't 
happen. 

Certainly,  at  the  State  level,  some  legislation  is  in  order.  A  more 
rational  statute  of  limitations;  nonjury  trials;  elimination  of  puni- 
tive damages;  as  we've  heard  before,  proportionate  liability  as  op- 
posed to  the  present  joint  and  several  liability;  and  limitations  on 
or  eliminating  contingent  legal  fees. 

At  the  Federal  level,  I  think  the  problsm  of  RICO  has  to  be  ad- 
dressed because  I  think  this  is  the  greatest  deterrent  for  a  new  in- 
surance carrier  to  come  into  the  market.  And  I  might  suggest  that 
the  Federal  Government  will  sooner  or  later  have  to  subsidize  the 
insurance  industry  to  the  extent  of  p-oviding  reinsurance,  as  they 
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do  with  GNMA  or  some  of  the  other  obligations  of  the  Govern- 
ment. 

In  my  opinion,  the  small  businessman  and  the  professional  man 
are  devastated  by  the  high  costs  of  liability  insurance,  if  they  can 
get  it. 

I  thank  you  foi-  this  opportunity  to  express  my  views. 
[The  prepared  statement  of  Mr.  Lipshie  follows:] 


ERIC 


171 


424 


REMARKS  OF  NORMAN  W.  UPSHIE 
BEFORE  THE  SENATE  SMALL  BUSINESS  COMMITTEE 
FEBRUARY  20,  1986 


!  am  Norman  W.  Lipshie,  a  Managing  Partner  of  Weber,  Lipshie  <3c  Co.,  a 
Certified  Public  <Vccounting  Firm,  with  offices  in  New  York  and  Los  Angeles.  I  am  a 
Director  of  the  \'ew  York  State  Society  of  Certified  Public  Accountant,  and  a  Trustee  of 
the  Foundation  for  Accounting  Education.  I  am  a  member  of  the  Sub  Committee  of  the 
State  Boa^d  of  Accountancy,  which  has  been  established  to  oversee  the  study  on 
Mandatory  Continuing  Education.  For  the  past  five  years,  I  have  been  a  member  of  the 
Pro'essior.al  Liability  Insurance  Committee  of  the  State  Society,  and  its  Chairman  for  the 
v  two  years. 

Weber,  Lipshie  &  Co.  has  18  partners,  13  of  whom  are  in  New  York. 
Professional  staff  vanes  depending  on  the  time  of  year,  from  120  to  150  people  of  which 
approximately  1/3  are  in  California.  We  service  ad  versified  clientele  .ategorized  as  the 
"micdle  market".  The  "middle  market"  has  been  defined  as  firms  with  sales  volume  of 
$1,30,000  to  $200,000,000.  Our  largest  client  has  a  volume  of  approximately 
$150,000, 000.  In  Y«r»%|  approximately  15%  of  our  volume  is  in  the  Debtor-Creditor 
relations  field,  and  5%  is  in  special  work.  The  balance  ~f  our  income  is  from  tax  work, 
audit  work  and  management  services.  In  California,  substantially  all  our  income  comes 
fro-n  tax  uork,  audit  work  and  management  services.  Our  la.ges?  single  client  accounts 
for  approximately  2%  of  our  volume.  We  serve  a  few  publicly  owned  clients,  ervd  are 
menbers  of  the  SEC  Section  and  the  private  p-actice  section  of  the  American  Institute  of 
Certified  Public  *\ccountanis  Division  For  Firms,  and  have  been  peer  reviewed  twice,  and 
received  an  unqualified  reviewers  opinion. 
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*  ien  I  became  Chairman  of  the  Professional  Liability  Committee  at  the  State 
Society,  we  negotiated  a  renewal  of  the  Sponsorship  Agreement  with  the  carrier  at  the 
ti'ne  (INAPRO).  Within  a  period  of  six  months  thereafter,  we  received  indications  that 
the  sponsored  carrier  was  very  unhappy,  and  was  putting  certain  restrictions  on  the 
policies  they  were  willing  to  write,  which  no  longer  made  sponsorship  acceptable.  We  then 
negotiated  a  "friendly"  termination  of  the  Sponsorship  Agreement.  At  that  time,  the 
program  insured  approximately  1,560  practice  units  out  a  total  of  approximately  7,800 
practice  units  in  the  State.  To  the  best  of  my  recollection  INAPRO  ceased  writing  in 
New  York  State  on  June  t,  1985.  Since  that  time,  the  administrator  of  the  Plan  for  the 
State  Society  has  done  a  survey  which  indicates  ths.t  an  excess  of  26%  of  practice  units 
formerly  insured  under  the  Plan,  have  been  forced  to  gc  without  insurance. 

The  public  has  now  been  affected  with  the  increased  cost  of  insurance. 
Although  the  increase  in  rate  may  not  actually  pass  through  to  the  client  immediately,  1 
can  attest  to  the  fact  that  accounting  firms  are  practicing  more  defensively,  sometimes 
to  excess  out  of  concern  for  the  consequences  of  even  unjustified  lawsuits.  The  client  is 
paying  for  this  directly. 

Whereas  in  the  past,  the  profession  was  eager  to  help  new  business  and  venture 
firms,  it  is  now  more  reluctant  to  do  ,<o,  because  the  personal  risk  is  just  not  worth  what 
nn ay  be  an  exposure  Even  the  larger  firms  are  shying  auay  from  SEC,  work  and  in 
particular,  initial  pub'ic  offerings. 

More  important,  many  businesses  occasionally  get  into  financial  straits.  That 
is  when  they  need  their  accountants  most.  Yet,  many  accountants  are  leaving  these 
clients  because  ol  the  obvious  risks  involved.  This  is  unfair  to  small  business,  but  dictated 
by  the  professional  liability  insurance  crunch. 
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At  present,  there  are  three  insurance  companies  writing  in  New  York,  two  of 
which  will  only  provide  $1,000,000  insurance.  One  of  those  two  will  only  insure  firms  who 
have  principals  and  staff  of  5  CPA's  or  less.  The  third  firm  will  insure  newly  accepted 
applicants  to  a  maximum  of  $5,000,000. 

My  last  year  of  service  as  Chairman  of  the  Committee,  occurred  at  the 
beginning  cf  this  debacle.  I  was  receiving  between  8  and  10  callb  a  week  from 
practitioners,  either  asking  advice  or  complaining  about  the  state  of  the  market  and  the 
premiums  that  they  were  being  asked  to  pay.  Little  did  they  know,  that  at  that  time 
prices  were  relatively  inexpensive. 

For  the  >ear  beginning  October  31,  1984,  our  firm  purchased  $i5, 000,000  of 
liability  insurance  uith  a  $25,000  deductible  per  claim,  and  paid  a  total  premium  of 
$48,812.  Foi  the  year  beginning  October  31,  1985,  we  purchased  $10,000,000  liability 
insurance,  'I  that  v.as  available)  with  a  $500,000  deductible  for  $197,785.  In  addition,  as 
a  condition  precedent  to  obtaining  tins  insurance  policy,  we  agreed  to  purchase  a  six  year 
d.sco\ery  opti'T  from  the  prior  insurance  company  for  $73,128,  so  that  our  cash  outlay  for 
less  insurance  went  from  $49,000  to  $271,000  in  one  year.  Had  we  taken  a  $50,000 
deductible,  $10,000,000  insurance  would  have  cost  $312,682.  In  other  words,  $450,000  of 
insurance  would  have  cost  us  $11 5, CD0.  Our  business  decision  was  to  accept  this  risk  and 
we  were  forced  to  insure  only  for  the  catastrophe.  Since  October  31,  1985,  our  insurer  has 
increased  its  premiums  an  additional  30%. 
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The  smaller  practitioners  found  themselves  faced  with  pre  <ums  of  ft  to  10 
times  their  last  year's  costs.  As  I  have  indicated,  many  went  bare.  We  are  seeing  more 
and  more  mergers  of  smaller  firms  into  larger  firms,  and  insurance  costs  and  lack  of 
ability  to  obtain  insurance  are  a  strong  stimulus  to  this  phenomenon.  We  ourselves  are 
receiving  inquiries  fron  smaller  firms,  because  they  are  unable  to  properly  insure 
themselves. 

Soon  the  public  will  no  longer  have  the  l  oice  of  professional  that  they  once 

had. 

You  might  ask  why  other  insurance  companies  have  not  entered  what  appears 
to  be  a  lucrative  market.  Apparently,  the  problem  is  with  the  reinsurance  treaties.  Every 
time  there  is  a  mention  of  a  company  coming  in  we  are  told  that  they  are  unable  to  get 
reinsurance  even  in  such  markets  as  Hong  Kong  or  London.  This  is  probably  partly  due  to 
the  atrociously  high  awards  that  have  been  awarded  to  claimants  and  because  of  the 
propensity  'or  jurors  to  compensate  sometime  erroneously  and  frequently  excessively 
those  that  they  feel  have  been  wronged.  It  is  easy  to  criticize  the  accountant  in 
front  of  a  jury.  The  accountants  defense  is  often  correct,  but  because  it  is  technical,  it 
fails  to  convince  a  lay  person. 
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I  would  like  to  talk  about  our  clients.  All  liability  insurance  cost  has  ri^o  at  a 
tremendous  rate.  In  some  instances,  cosis  have  been  passed  on,  but  in  most  instances 
these  costs  have  been  absorbed,  assuming  that  the  insurance  was  available.  Some  of  our 
more  substantial  clients  have  chosen  to  be  self-ins;ired  for  risks  such  as  product  liability 
insurance,  because  the  costs  are  so  prohibitive.  Directors  insurance  is  almost 
unobtainable.  More  and  more  outside  directors  have  become  consultants,  which  is  a 
deplorable  condition.  Clients  in  the  trucking  business,  for  instance,  have  been  unable  to 
obtain  any  insurance  and  have  actually  had  to  go  out  of  '-isiness.  The  small  business  man 
today  is  faced  with  a  terrible  decision;  either  he  takes  the  risk  of  being  uninsured,  or  he 
goes  out  of  business.  It  is  interesting  to  note  that  if  a  business  is  compelled  to  raise  its 
prices,  it  may  no  longer  be  competitive  with  foreign  sources,  which  eventually  must  effect 
this  country  to  .ts  detriment. 

These  are  not  isolated  instances.  They  are  typical.  If  we  contr  je  to  let 
premiums  escalate,  it  is  only  a  matter  of  time  before  business  after  business  will 
disappear. 

In  the  present  market  it  is  almost  impossible  for  a  new  business  to  start  and  to 
be  properly  insured.  Insurance  companies  are  looking  at  past  histories,  and  then  charging 
unacceptable  premiums.  New  business  finds  that  insurance  is  unavailable.  It  is  becoming 
more  and  more  difficult  for  a  new  business  to  obtain  satisfactory  professional  advice.  The 
very  essence  of  the  American  Oream,  unlimited  opportunity^  longer  exists. 
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In  my  opinon,  the  present  situation  was  caused  by  the  insurance  companies 
themselves  uho,  in  the  late  70's  and  early  SO's,  came  into  a  markit  they  did  not 
unders:and,  and  they  underpriced.  This  was  fine  as  long  as  interest  rates  were 
spectacularly  high,  because  the  income  that  the  insurance  companies  were  enjoying  from 
investments  at  high  interest  rates  compensated  them  for  the  low  oremiums.  *s  interest 
rates  d-opped,  and  the  plaintiffs  bar  became  more  and  more  active,  the  insurance 
companies  found  themselves  in  an  untenable  position.  For  instance,  the  New  York  State 
Sponsored  Plan  had  collected  approximately  $18,000,000  in  premiums.  When  the  sponsored 
carrier  left  the  market,  they  had  reserves  and  payouts  of  approximately  three  times  the 
premiums  that  they  had  collected.  We  cannot  ignore  tne  fact  that  we  live  in  an  extremely 
litigious  society.  People  uho  are  hurt  no  longer  say  how  can  I  get  well  -  now,  it's  how 
much  can  I  collect. 

Sooner  or  later  the  public  will  pay  an  increased  cost  for  goods  and  services. 
Over  t~e  short  term,  many  businesses  may  be  driven  out  by  damage  awards  exceeding 
their  ability  to  pay. 

Several  groups  in  various  professions  and  industries  are  seriously  considering 
captive  insurance  companies.  These  are  born  of  necessity  which  might  work  with  the  help 
of  government.  Certainly,  at  the  State  level,  some  legislation  is  in  order;  such  as  a  more 
rational  statute  of  Imitations,  non  jury  trials,  elimination  of  punitive  damages, 
proportionate  liability  as  opposed  to  the  present  joint  and  several  liability,  and  limitations 
on  or  eliminating  contingent  legal  fees. 
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At  the  Federal  level,  the  problems  of  RICO  as  it  relates  to  small  business  and 
:he  professions  must  be  addressed,  because  the  actual  threat  of  this  kind  of  law  suit  is 
one  of  the  most  detrimental  problems  that  insurance  carriers  can  face.  There  might  have 
to  be  an  exemption  from  anti-trust  legislation,  but  I  think  tr  eventually  the  Federal 
Government  is  goi;  g  to  have  to  consider  some  sort  of  subsidization,  such  as  GNMA  to 
provide  reinsurance  to  the  liability  market. 

In  my  opinion,  the  small  business  man  cukJ  *he  professional  man  isdevestated 
ay  the  high  costs  of  liability  insurance,  if  he  can  get  it.  Those  who  are  operating  without 
insurance,  uill  be  unable  to  pay  the  claims  in  the  present  environment,  and  will  either 
flood  our  bankriptcy  courts  further  or  will  voluntarily  retire  from  the  market  place  as 
their  exposure  becomes  more  evident.  Liability  exposure  is  probably  the  most  serious 
oroblem  facing  the  professions  and  the  small  business  man  today. 

I  thank  you  for  this  opportunity  to  express  my  views  before  you. 
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The  Chairman.  Thank  you,  Mr.  Lipshie. 
Mr.  Brine. 

STATEMENT  OF  WILLIAM  H.  BRINE,  PRE^DENT,  W.H.  BRINE  CO., 
*  LFORD,  K\;  REPRESENTING  THE  SPORTING  GOODS  MANU- 
FACTURERS ASSOCIATION 

Mr.  Brine.  Thank  you,  Senator,  for  allowing  us  to  come  here 
today  and  to  testifT  on  the  product  liability  problems  that  we  in 
the  sporting  goods  idustry  have;  and  more  «n  particular,  in  rov 
own  company. 

My  company  is  »)ni  that's  owned  by  my  brother  and  myself.  It 
was  founded  by  my  grandfather  in  1922.  We  have  approximately 
3,500  dealers  throughout  the  United  States  and  the  world,  and 
most  of  those  are  small  businesses.  As  a  matter  of  fact,  t  e  sporting 
goods  industry  as  an  industry,  is  a  small  business  industry.  When  a 
large  corporate  conglomerate  comes  into  the  industry  it  usually 
fails  because  our  indvitry  requires  some  very  specialized  *  r  owl- 
edge  and  skills  which  are  found  only  in  the  small  business  sector  of 
the  market. 

Our  company  is  small;  we  do  about  7  million  hilars*  worth  of 
business  a  year.  We  have  75  employees,  of  whoLi  35  percent  are 
women  and  22  percent  are  minorities.  We  have  a  number  of  pretty 
good  nthlete*  ori  our  staff.  We  pride  ourselves  on  the  fact  that  we 
have  a  dominant  position  in  the  lacrosse  market  and  in  the  befter 
soccer  ball  market  in  the  United  States,  as  well  as  in  the  world. 

k  doesn't  do  much  good  to  pride  yourself  in  that,  if  you  have 
some  problems.  And  we  have  ryt*.  huge  problem,  wh"  i  is  the  same 
problem  that  the  whole  indue  .-j  has,  and  that  is  product  liability. 
Before  I  came  here,  I  did  an  informal  poll  of  most  of  the  fellows 
that  I  could  jet  in  contact  with  in  our  industry.  Witfr.at  any  que* 
tion  of  a  doubt,  it  was  the  No.  1  prolan). 

To  illustrate  my  own  problem,  2  years  ago  I  paid  $8,000  foi  25 
million  dollars'  worth  of  liability.  Last  >ear,  at  the  last  minute, 
4:45  on  a  Friday,  I  was  told  I  had  to  n-ake  my  decision  whether  I 
wanted  the  insurance  or  not;  and  my  cost  would  be  $80,000.  I  had 
to  do  it  by  5  o'clock,  so  I  had  15  minutes  to  make  my  decision.  We 
obviously  made  our  decision  and  paid  the  $80,(^0. 

This  year  came  along,  and  they  now  want  to  charge  me  $200,000 
for  1  million  dollars'  worth  of  coverage,  which  is  on  a  claims-made 
basis  and  not  on  tkj  basis  of  an  occmrence.  Well,  that  s  fine;  it  got 
to  the  point  where  it  was  absurd.  But  th<  worst  part  of  it  is  that  if 
I  wanted  to  go  and  buy  a  tall,  the  tail  would  cover  me  for  2  years. 
If  you  nad  a  boy  who  was  injured  when  he  was  14  years  old,  he 
didn't  reach  his  majority  untU  he  wad  21.  And  at  21,  he  then  had 
another  3  years  for  the  statute  of  limitations.  That's  10  years,  so 
that  *n  tail  that  I  could  buy  would  cover  me.  So  that  was  my  prob- 
lem tn^re. 

Who  is  to  I  .a<ne  for  the  problem?  Well,  it  doesn't  do  much  good 
to  point  fingers  at  anybody.  Everybody  seems  to  be  partly  to  blame, 
but  I'll  illustrate  a  couple  of  cases  fhat  I've  got  in  my  testimony 
here,  and  I'd  just  like  to  bring  them  forward  again. 

One  is  a  case  where  we  are  being  sued  for  $100,000  for  the  im- 
pairment of  the  eyesight  of  a  girl  \  ho  played  soccer  at  a  pickup 
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game  at  a  State  college.  She  kicked  the  ball.  It  bounced  on  the 
knee  of  \n  opponent.  And  then  it  came  back  and  hit  her  on  the 
temple  and  in  some  way  impaired  he*  eyesight.  There  was  no  su- 
pervision. The  tail  was  never  found.  Three  weeks  later  the  ooach 
went  with  the  lawyer  to  the  school.  The  lawyer  picK^J  up  a  bag  of 
balls  that  happened  to  be  in  the  school.  Three  of  the  balls  were 
made  by  three  different  manufacturers.  So  they  decided  to  sue  all 
three  manufacturers  on  the  premise  that  we  had  failed  t  v;arn 
this  girl  that  her  eyesight  could  be  impaired. 

Well,  that's  the  kind  of  thing  I'm  faced  with  quite  regularly.  We 
were  sued  for  $475,000  for  a  broken  leg;  6  weeks  later,  the  boy  was 
out  there  playing  soccer  again.  We're  not  even  sure  it  was  our  shin 
guard. 

I  received  one  in  the  mail  just  the  other  day.  It  was  a  claim  on  a 
broken  leg  for  a  defective  shin  guard.  Now,  no  one  has  the  shin 
guard;  no  one  can  seem  to  find  it,  but  I  did  sell  the  school  some 
shm  guards.  Therefore,  J  <>m  liable. 

My  chief  culprit,  so  to  speak- ind  it  really  isn't  a  culprit,  it's 
just  a  fact  ){ life— is  this  helmet  tnat  I've  brought  with  ne.  It's  a 
lacrosse  helmet.  Most  people  don't  even  know  what  lacrosse  is  all 
about.  When  you  mention  lacrosse,  they  think  it's  something  like 
jai  alai,  and  I  can  assure  them  it's  not.  It's  the  national  game  of 
Canada,  believe  it  or  not,  not  hockey,  and  it's  a  very  popular  sport 
in  the  United  States.  It's  the  No.  2  spectator  sport  at  West  Point, 
after  football,  and  it's  the  No.  3  specta.  *  sport  at  the  Naval  Acade- 
my; after  football  and  basketball,  then  comes  lacrosse.  So  it's  a 
ve£y  popular  sport»  especially  to  those  who  have  been  exposed  to  it. 

Thi-  nappens  to  be  a  lacrosse  stick.  This  doesn't  cause  us  very 
many  problems,  but  the  helmet  does.  We  are  being  sued  for  a 
number  of  things  on  it.  One,  we've  had  a  mask  come  loose,  and  the 
boy  broke  his  nose.  He,  in  turn,  is  suing  us  for  his  college  educa- 
tion, which  is  about  $35,000.  He  went  back  into  competition  playing 
lacro?se— with  somebody  else's  helmet,  I  hope— approximately  4 
weeks  later. 

Now,  one  of  our  problems  is  in  the  warning.  They  always  claim 
failure  to  warn.  So  I  print  everything  on  a  warning  label  that  I  can 
conceivably  think  of,  hoping  to  sol"  any  problem;  including  my 
telephone  number.  If  they  have  a  ^-oblem,  they  can  pick  up  the 
phone  and  call  me  and  I'll  answer  to  it. 

Someone  mentioned  before  the  problem  of  technical  updating. 
Well,  ours  is  a  very  unsophisticated  industry.  When  I  was  at  a  la- 
crosse gam*  I  noticed  that  one  of  the  boys  was  talking  about  the 
fact  that  our  helmet  had  a  fairly  large  hole  around  the  ear.  And 
that  he  could  take  the  end  of  this  stick  and  jam  it  into  his  oppo- 
nent s  ear,  causing  him  a  little  bit  of  problems.  So  I  immediately 
went  home  and  revised  the  whole  thing;  1  said  the  heck  with  it.  I'm 
sure  if  J'd  gone  to  my  lawyers,  they  vould  have  told  me,  forget  it. 
Don  t  even  admit  there's  a  mistake.  Just  go  along  with  what  you've 
been  doing.  But  that's  not  the  way  I  do  business.  I  want  to  make 
sure  that  the  product  I  put  ont  is  the  best  possible  product  that  I 
can  put  out,  and  I  want  to  be  proud  of  it. 

AnotLe*-  solution  that  people  have  advanced  to  us  is,  take  your 
name  off  the  product.  Don't  advertise  it;  don't  let  them  know  10 
years  from  now  who  made  the  product  Again,  that's  not  the  way  I 
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want  to  do  business,  i'm  proud  of  the  products  I  sell;  I  want  to  he 
sure  that  what  I  give  the  public  is  as  good  as  they  can  possibly  get, 
and  the  heck  with  the  consequences. 

Unfortunately,  the  consequences  are  such  that  there  are  only 
two  of  us  that  make  Jacrosse  equipment.  If  we  get  sued  again— 
we're  naked  at  this  point;  wc  have  no  insurance — we'r out  of  busi- 
ness. Our  competitor  has  no  insurance;  he  would  be  out  of  business. 
And  the  game  of  lacrosse  is  down  the  tube  There's  nobody  that's 
going  to  go  out  there  and  build  another  helmet.  You  can't  play  the 
game  without  a  helmet.  The  girls  tried  it.  They  do  not  allow  the 
girls  to  wear  a  helmet.  They  have  what's  called  an  invisible  babble 
around  the  head,  and  that  bubble  is  not  supposed  to  be  ^arvtrated. 
Well,  my  daughter  was  playing  lacrosse  and  the  first  game,  she 
called  us  up  and  said,  "Good  news  and  bad  news."  The  good  news 
was  she  scored  the  op1*'  -*oal.  The  bad  news  is  that  she  had  15 
stitches  across  the  nob 

So  again,  as  the  situa*.  volved,  it  turns  out  now  that  the 
women's  rules  committee  for  lacrosse  and  the  college  that  a  girl 
was  playing  at,  are  being  sued  because  girls  aren't  wearing  hel- 
mets. So  you  can't  win  either  wav. 

I  just  don't  know  how  we  can  handle  the  situation.  I  can  tell  you 
the  consequences.  The  consequences  are  that  unless  we  come  up 
with  some  good,  solid  legislation  that  will  protect  us;  define  what 
our  obligations  are  as  far  as  warnings  are  concerned,  definr  the 
standards  which  we  have  to  meet — and  are  perfectly  willing  to 
meet— we  can't  go  and  anticipate  what's  going  to  happen  5  years 
from  now  to  the  game  of  lacrosse  or  any  contact  sport.  My  helmets 
are  out  there.  I'm  going  to  stand  behind  them.  But  I'm  just  in  a 
quandary  as  to  what  Lo  do.  So  I  have  to  go  to  Congress  to  come  up 
with  answers  to  the  product  liability  situation. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Brine  follows:] 
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STATEMENT  OF  WILLIAM  H.  BRINE ,  PRESIDENT, 
W.H.   BRINE  CO. 


Mr.  Chairman.    Thank  you  for  inviting  me  to  appear  before  yojr 
Committee.    Before  I  begin,  I  would  like  to  congratulate  you  for  holding 
these  hearings,  so  that  the  Members  of  Congress  will  understand  thav  it 
is  small  business  which  bears  the  brunt  of  the  products  liability  crisis. 
I  am  very  happy  that  Senator  Kasten  is  here.    He  certainly  t,as  been  a 
stalwart  in  trying  to  bring  relief  to  American  industry  and  to  the 
consumer,  who  is  on  the  paying  end  of  the  products  liability  problem. 
I  am  here  representing  my  own  company,  W.H.  Brine,  as  woll  as  the  Sporting 
Goods  Manufacturers  Association. 

As  background,  my  company  was  founded  by  my  grandfather  in  1922; 
my  brother  and  I  now  own  it.    For  years  we  were  an  athletic  equipment 
retailer  in  Boston,  selling  not  only  to  the  public,  but  also  to  .chools 
and  colleges.    Ir        last  12  years,  we  have  concentrated  on  the  manufacture 
of  lacrosse  and  soccer  equipment,  sel     9  to  some  3,500  dealers  throughcut 
the  United  States  and  around  the  world. 

Our  company  is  a  small  business,  in  that  we  have  approximately 
75  employees:   85%  are  women,  22%  are  minorities.   Our  staff  includes 
All-American  lacrosse  players  and  some  of  the  outstanding  coaches  in  the 
U.S.    Our  sales  are  approximately  $7  million. 

My  brother  and  I  have  been  ^n  this  business  all  of  our  lives,  and  we 
are  extremely  proud  of  the  fact  that  we  are  the  number  one  manufacturer  of 
lacrosse  equipment  in  the  world;  we  also  enjoy  a  m  market  share  of 
th*  better  soccer  balls  sold  m  the  United  States. 
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Part  of  our  success  we  attribute  to  the  fact  that  we  spend  approximately 
2^  of  our  gross  profit  on  the  research  and  development  of  new  products. 
We  have  15  patents  on  our  equipment.    We  also  unconditionally  guarantee 
any  product  that  we  sell,  to  the  extent  that  whatever  problem  a  consumer 
has  with  the  product,  we  will  supply  a  replacement  at  no  charge.  For 
instance,  if  a  soccer  ball  loses  air  or  a  lacrosse  stick  breaks,  we  will 
give  the  consumer  a  new  one,  no  questions  asked.    With  this  kind  of  a 
guarantee,  we  obviously  cannot  afford  to  manufacture  or  sell    n  inferior 
product--nor  would  we. 

Now  we  are  faced  witi  a  threat  to  our  business  which  is  beyond  our 
ability  to  handle;  that  is,  product  liability.    Two  years  ago  our  product 
liability  costs  were  $8,000  for  $25  million  worth  of  coverage.  Last 
year,  our  liability  coverage  for  the  same  $25  million  was  $80,000.  This 
year,  on  December  19th,  when  our  renewal  came  up,  our  costs  were  to  be 
$200,uuu  for  $1  million  worth  of  coverage,  rather  than  the  $25  million, 
and  we  were  only  able  to  receive  a  quote  on  a  claims-made  basis.  To 
obtain  a  so-called  tail  on  this  $1  million  worth  of  coverage  to  extend 
beyond  the  one-year  limic,  we  had  to  have  another  $300,000  policy.  Even 
this  would  not  protect  us,  as  it  would  extend  the  coveraie  for  two  years 
only.    As  most  of  our  potential  plaintiffs  are  minors,  they  have  until 
their  majority  to  file  a  clairr     In  the  case  of  a  fourteen-year-old  boy 
injured,  that  means  the  statute  of  limitations  could  run  until  he  was 
24,  or  ten  years!    It  is  pretty  obvious  tnat  no  firm  o*  our  size  can 
possibly  pass  onto  the  consumer  this  kind  of  cost 
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Who  is  to  blame  for  this  problem?   It  seems  to  me  that  pointing 
fingers  at  lawyers,  plaintiffs,  insurance  cor panies,  courts  and  juries 
is  at  best,  a  useless  exercise.    However,  let  me  illustrate  a  couple 
of  tne  causes.    We  are  prestntly  being  sued  for  $100,000  by  a  yourg 
girl  who  was  playing  soccer  at  a  state  college  in  Massachusetts.  She 
kicked  the  ball,  it  bounced  off  the  knee  of  her  opponent  and  hit  her 
in  the  temple,  causing  partial  impairment  of  her  eyesight.    It  was  a 
pick-up  game  with  no  supervision.   They  do  not  have  the  ball  that  oused 
the  injutj.    There  was  no  allegation  that  the  ball  was  in  any  way 
defective,  and  three  weeks  after  the  accident,  her  lawyer  went  to  the 
school,  found  a  bag  of  balls  and  sued  the  three  manufacturers  whose 
products  happened  to  be  in  the  bag,  under  the  guise  that  one  of  the 
three  of  us  must  have  supplied  the  ball  and  we  had  failed  to  warn  her 
that  she  could  be  injured  with  a  soccer  ball. 

Anotner  example  is  a  New  York  boy  who  sued  us  for  $475,000  for  a 
broken  leg.   Again,  they  never  found  the  shin  guard  that  he  was  supposed 
to  be  wearing  at  the  time,  and  we  were  not  even  sure  he  was  wearing  it, 
let  alone  bein~  the  one  we  had  made  or  sold.    Nevertheless,  my  insurance 
company  settled  for  $5,000. 

These  types  of  suits  have  become  routine.    We  (the  sporting  goods 
industry)  have  become  a  target  defendant  to  the  extent  that  lawyers  in 
the  Boston  papers  have  advertised,  "Looking  for  sports  injuries."  It 
is  obvious  t!  at  whr^  the  insurance  underwi  iters  look  at  our  loss  ratios 
with  the  suits  we  have  had  in  the  past,  they  are  very  reluctant  <.o  get 
involved  in  the  future. 
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However,  the  distinguished  Connecticut  jurist,  William  Burt.  Lewis, 
told  me  that  in  the  last  14  product  liability  suits  that  he  adjudicated, 
it  was  a  defendant's  verdict  in  9  out  of  the  14  cases.    But  as  I  pointed 
out  to  him,  even  as  the  defendants  won  in  court,  they  in  fact  lost, 
because  the  deferse  costs  dlone  could  run  up  to  $35,000. 

Another  cause  of  the  crisis  is  the  small  number  of  companies  that 
are  willing  to  write  proojct  liability  insurance,  and  those  that  do  will 
only  take  the  u^*  risks.    From  my  understanding,  they  set  their  rates 
by  the  seat  of  U,  ir  pants.    It  appears  that  our  industry's  ability  to 
get  insurance  is  not  based  on  what  has  happened  in  the  past,  but  based 
on  the  insurance  company's  guess  as  to  what  vill  happen  in  the  future. 
Sporting  goods  manufacturing  operations  today  have  been  red-lined  by  the 
insurance  industry.    There  are  those  companies  within  the  Sporting  Goods 
Manufacturers  Association  who  have  never  had  a  claim  filed  against  them, 
yet  their  Insurance  company  has  hiked  the  premium  to  „uch  a  degree,  in 
hope  that  the  manufacturer  will  not  be  able  to  afford  *he  cost.    In  other 
instances,  because  of  the  frivolous  lawsuit  industry,  and  a  few  well- 
publicizeo  large  judgments,  insurance  companies  are  withdrawi  g  from 
the  products  liability  business  all  together. 

The  other  main  cause  of  the  products  liability  dilemma  is  the 
swollen  awards  for  catastrophic  injury.    As  an  example,  we  are  being  sued 
for  $80  million  dollars  by  a  boy  who  broke  his  neck  while  playing  lacrosse. 
There  is  :.o  heimet  designed  that  can  protect  a  neck  f  nm  being  broken, 
but  because  the  helmet  is  closest  to  the  brrken  neck,  we  teccme  the 
target  defendant. 
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The  result  jf  our  mab^ity  to  pui  ;hase  product  liability  insurance 
is  ti.tt  one  more  suit  such  as  the  one  above  w .  1 1  put  us  into  bankruptcy. 
Our  competitors  are  in  the  same  situation.    Without  helmets,     .re  will 
be  no  men's  lacrosse.    As  a  side  point,  the  women's  lacrosse  will  n;t 
*llow  the  wearing  of  helmets,  under  the  theory  that  the  helmet  wojld 
encourage  the  wearer  to  be  more  aggressive.    My  understanding  is  that 
a  college  and  the  women's  la^rjsse  ru^s  committee  are  being  sued  for 
an  injury  to  a  player  caused  by  not  being  protected  by  a  helmet.    It  seems 
to  be  a  "Catch-22"  situation. 

When  we  deicded  to  redesign  the  lacrosse  helmet  (the  present 
helme:  was  designed  around  1954),  we  could  find  no  designer  who  would 
want  to  touch  the  product  for  fetr  of  his  own  liability  problems.  In 
a  number  of  cases,  the  manufacture "s  of  the  plastic  materials  that 
could  be  used  in  the  helmet  specifically  told  us  that  they  did  not  want 
their  material  used.    In  today's  climate,  no  one  wants  to  touch  this 
area  of  projection.    'Je  are  not  cr.ly  faced  with  losing  a  business; 
America  is  faced  with  losing  a  sport.    Mr.  Chairman,  as  the  Sporting 
Goods  Manufacturers  Association  has  stated,  for  American  sports,  the 
two-minute  warning  is  about  to  sound,  if  Congress  takes  no  action  to 
remedy  the  present  liability  situation. 

My  suggestions  to  alleviate  our  problems  are  based  on  my  business 
judgment,  and  not  from  a  legalistic  point  of  view.    First,  that  an 
expedited  claims  alternative  in  a  Federal  bill  should  be  limited  tc 
catastrophic  injuries.    This  would  assist  the  insurance  industry  i 
their  rate  structuring,  as  well  as  not  open  a  manufacturer  to  a  universe 
of  clairr>. 
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It  is  the  catastrophic  injury  claims  that  generate  tremendous  costs 
for  everyone,  with  attorneys  receiving  a  greater  percentage  than  the 
injured  person,  ai .  n.surance  companies  capable  of  redeeming  losses 
through  higher  rates.    Most  other  injuries  are  minor,  and  most  are 
covered  by  a  medicul  plan,  whereas  the  catastrophic  injury  cases  are  a 
"crapshoot"  for  the  plaintiffs  and  defendants. 

Secondly,  contingency  fee  practices  should  be  eliminated,  since 
they  provide  an  incentive  for  injured  persons  to  bring  weak  claims  and 
lawyers  to  extort  insurance  companies  for  settlement  money. 

Third,  it  is  imperative  that  assumption  of  risk  be  a  defense  for 
spoits  injury  cases,  and  that  modification,  alteration  or  misuse  of  a 
product  should  void  the  liability  of  the  manufacturer.   As  an  example, 
our  competitor  is  being  *ued  for  millions  when  after  the  game,  one  player 
picked  up  another  and  dunped  him  on  his  head,  breaking  his  neck. 

Finally,  there  ought  to  oe  some  way  for  a  standard  to  te  devised  that 
would  let  the  manufacturer  know  he  has  fulfil  lea  his  responsibility  to 
the  consumer  in  providing  an  adequate  warning,  even  though  many  manufacturers 
do  not  come  into  contact  with  the  eno-u^ers  of  squ*p«ne*t.    The  present 
product  liability  bill  has  provisions  in  it  that  manufacturers  do  not  have 
to  warn  of  dangers  that  are  obvious.    It  would  seem  to  me  that  sport;  pose 
an  element  of  ri?*,  and  that  for  the  most  part,  men,  women  and  children 
purchase  cur  products  for  the  purport  of  being  active,  aggressive  and 
competitive.  \\  is  not  the  product  that  poses  dangers,  bjt  the  activity. 

I  am  sure  that  your  Committee  will  receive  many  detailed  r 'commendations. 
Any  relief  you  can  give      will  be  greatly  appreciated.    Thank  you  very 
much,  I  am  preparrd  to  answer  any  questions. 
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The  Chairman.  Thank  you  very  much. 
a  It's  hard  to  believe  that  in  a  contact  sport  such  as  lacrosse  there 
isn  t  an  assumption  of  liability  on  the  part  of  the  players.  It  used  to 
be,  when  I  went  to  law  school,  the  most  famous  case  that  we  debat- 
ed was  of  the  baseball  that  was  hit  into  foul  territory  and  landed 
on  some  spectator's  head;  but  you  never  dreamed  of  the  fact  that 
the  players  themselves  weren't  accepting  that  risk. 

Mr.  Brine.  Well,  it's  very  difficult,  and  I  can  understand— the 
catastrophic  mjury  is  what  really  is  the  problem,  as  far  as  we're 
concerned.  The  boy  goes  out  and  he  gets  a  broken  neck;  he  becomes 
a  quadriplegic.  His  parents  are  feeling  very  gui]<,y  about  the  prob- 
lem of  their  having  signed  a  release  of  liability.  And  then  they  are 
overwhelmed  with  these  large  bills  Then  they  turn  and  they  look 
to  some-body  that  has  deep  pockets.  Up  to  this  point,  the  deep  pock- 
ets have  been  the  manufacturers  of  helmets;  unfortunately,  now, 
it  s  not  the  case.  Helmet  manufacturers  are  just  about  at  the  end  of 
whatever  they  can  do  from  a  financial  point  of  view.  And  football 
will  go  the  oame  way  as  'acrosse.  It  may  take  a  little  longer,  but  it 
will  go  the  same  vay. 

The  Chairman.  Have  you  ever  contemplated  getting  a  release 
signed  insofar  as  the  sale  of  your  equipment  is  concerned? 

Mr.  Brine.  Well,  it's  a  good  suggestion  

^The  Chairman.  And  would  it  stand  up  in  court,  even  if  you  had 

Mr.  Brine,  it  goes  through  so  many  hands.  I've  seen  helmets 
that  are  10,  12  years  old.  I  have  looked  at  a  stack  of  helmets  that 
the  city  of  Baltimore  turned  back  to  be  reconditioned;  come  of 
them  were  12.  15  years  old.  And  they  were  cracked;  they  were  just 
m  terrible  shape.  Once  it  leaves  our  place,  we  have  very  little  con- 
trol over  the  product.  It  goes  out  in  the  marketplace,  and  it  can  go 
anywhere.  One  of  these  I  found— I  saw  a  picture  of  a  fellow  who  is 
a  rodeo  rider,  and  he  was  wearing  one,  because  he  felt  \  was  the 
best  protection  for  his  broken  jaw.  Now,  I  never  anticiDc  ted  that. 
It  sjust  a  difficult  situation. 

The  Chairman.  Let  me  ask  all  of  you  the  same  question.  In 
terms  of  this  insurance,  assuming  the  fact  that  you  get  it,  won't 
you  just  be  passing  it  along  to  your  clients  or  your  charges  or  your 
players? 

Mr.  Brine.  No  way,  Senator,  that  I  could  do  that.  The  helmet— 
they  represent  about  4  percent  of  our  sa*  „s,  and  everybody  that  I 
talk  to,  fellow  businessmen,  say,  well,  what  in  the  world  do  you 
make  helmets  for?  That's  just  asking  for  trouble.  And  I  think 
they  re  right,  but  if  I  don't  make  them  the  sport  won't  exist.  And  I 
can't  pass  it  on.  We  tried  to  pass  some  on  last  year  and  the  schools 
with  their  budgets  just  .d  no.  They  didn't  buy  any  helmets.  And 
we  re  actually  *n  a  worse  pos*t<on  because  the  helmets  they  had 
were  older  ones  which  should  have  been  replaced,  and  they  weren't 
buving  replacements. 

Mr.  Lipshie.  Senator,  one  firm  in  New  York  City  tried  to  pass  on 
his  increase  in  costs.  We  started  to  get  calls  from  his  clients,  and 
then     merge.-  up  into  one  of  the  bigjer  firms. 

I  ju'  c  don't  think  that  the  actual  cost  of  the  premium  is  anything 
that  cpn  be  passed  on.  I  think  that  we're  going  to  have  to  suffer; 
we  re  going  to  have  to  eat  it. 
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The  Chairman.  Ms.  Ehrnman. 

Ms.  Ehrnman.  It's  difficult  to  say  for  certified  nurse-midwives. 
Almost  half  of  i^ie  care  which  is  provided  by  certified  nurse-mid- 
wives is  to  the  poor.  So  I  don't  uelieve  to  that  segment  of  the  popu- 
lation, we  would  be  able  to;  I  think  instead,  certified  nurse-mid- 
wives would  go  out  of  business. 

The  Chairman.  Ms.  Silverman. 

Ms.  Silverman.  Well  our  program,  is  already  on  the  upper  end 
of  what  is  generally  charged  for  full-time  child  care,  presently  $508 
per  month.  Next  year  it  will  go  up  between  5  and  10  percent.  To 
pass  along  the  insurance  costs  would  amcunt  to  $63  per  fomily— or 
per  child,  I  should  say,  because  some  families  have  two  children  in 
our  program.  We  might  have  to  do  that.  We  will  be  bringing  it  up 
at  our  board  meeting,  which  is  next  Tuesday  night.  And  I  don't 
honestly  know  how  they're  going  to  feel  about  that. 

There  is  only  so  ^uch  we  can  ask  of  our  families.  They  already 
contribute  to  all  of  our  annual  fund  raising  efforts,  and  in  addition 
last  year  we  began  an  endowment  ca  ipaign  so  that  we  can  become 
fiscally  solvent.  I  don't  know  what  this  will  mean  long  term. 

The  Chairman.  Well,  I  th.^k  you  all  for  your  testimony.  I  must 
admit,  when  you  contemplate  this  problem,  you  don't  contemplate 
the  breadth,  if  you  will,  of  persons  affected.  Here  we  have  a  shorts 
manufacturer,  accountant,  midwife,  day  care  center,  each  one,  basi- 
cally, with  the  same  problem  and  a  very,  very  severe  one. 

I  know  we're  going  to  be  hearing  from  the  insurance  representa- 
tives shortly,  but  I  think  anybody  would  agree — and  I  only  have  a 
few  mini  tes  before  Senator  Bumpers  is  going  to  be  taking  over  as 
the  chair— it  is  a  very  complex  problem.  It's  very  easy,  politically, 
to  bop  on  the  heads  of  the  insurance  companies,  and  yet  there  is  an 
actuarial  basis  for  what  they  do,  or  at  least  there  is  supposed  to  be. 
Maybe  yes,  maybe  no.  There  is  ths  problem  that  all  of  you  have, 
where  you  provide  these  services,  and  they're  obviously  very  neces- 
sary in  all  of  yc*r  cases.  It's  probably  one  of  the  more  interesting 
problems  that  I've  been  confronted  with  as  long  I've  been  in  the 
U.S.  Senate. 

My  former  administrative  assistant,  J)iaue  Bateman,  is  here.  Do 
you  have  any  necessity  foi  Ms.  Ehrnman's  professional  expertise? 
Diane  is  about  1  week  away  from  delivering. 

Thank  you  all  very  much. 

All  right.  The  room  will  come  to  order. 

The  next  panel  consists  of  Mr  Robert  Young,  vice  president,  Ire- 
land &  Bellingar,  Inc.,  Bellingham,  WA,  representing  the  Independ- 
ent Insurance  Agents  of  America;  and  Mr.  James  A.  Temp  of  Alex- 
ander &  Alexander,  Green  Bay,  WI. 

Mr.  Young,  why  don't  you  proceed? 

STATEMENT  OF  ROBERT  YOUNG,  VICE  PRESIDENT,  IRELAND  & 
BELLINGAR,  INC.,  BELLINGHAM,  WA;  REPRESENTING  THE  IN- 
DEPENDENT INSURANCE  AGENTS  OF  AMERICA 

Mr.  Young.  Thank  you,  Mr.  Chairman. 

As  you  mentioned,  I  am  Robert  Young,  vice  president  of  Ireland 
&  Bellingar  Insurance  Agency  in  Bellingham,  WA.  I  am  also  a 
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small  businessman  and  chairman  of  the  Independent  Insurance 
Agents  of  Washington  Legislative  Affairs  Committee. 

As  an  insurance  agent,  I  represent  both  companies  and  the  con- 
sumer, a  position  which  permits  a  broader  perspective  on  this  and 
other  issues  common  to  the  insurance  industry.  In  the  brief  time  T 
hsve  allotted,  I'd  like  to  outline  a  number  of  contributing  factors  to 
the  availability /affordability  crisis  and  suggest  some  possible  reme- 
dies. 

First,  tort  trends.  There's  no  getting  around  the  fundamental  im- 
portance of  the  tort  issue.  Whatever  else  may  have  contributed  to 
the  current  crisis  and  whatever  eke  may  be  done  to  seek  improve- 
ments in  insurance  markets,  risks  rendered  uninsurable  by  the 
courts  and  law  will  only  be  restored  by  changes  in  the  tort  system. 
Such  changes  need  be  neither  dramatic  nor  harmful  to  our  funda- 
mental interest  in  sustaining  a  civil  justice  system  both  accessible 
and  fair;  but  a  national  revaluation  and  reform  of  the  concepts  of 
fault,  compensation,  and  evidentiary  standards— to  name  just 
three— is  reasonable,  anc  could  go  a  long  way  toward  restoring  the 
predictability,  -\nd  therefore  the  insurability,  of  certain  risks. 

The  second,  reinsurance  markets.  The  big  missing  link  in  today's 
insurance  markets  is  reinsurance,  the  insurance  that  insurance 
companies  carry  to  permit  coverage  of  large  risks.  The  abs3nce  of 
this  reinsurance  capacity  contributes  to  redu  ;ed  overall  availability 
and  lower  limits  of  coverage.  Reinsurers'  confidence  has  been 
shaken  by  the  unpredictability  of  contract  interpretation.  And  a 
return  to  American  markets  by  reinsurers  will  be  facilitated 
through  use  of  a  new  claims-made  contract  whir  attempts  to  limit 
exposure  strictly  to  the  term  of  the  policy.  F  .ally,  reinsurance 
costs,  since  they  ar?  largely  uncontrollable,  are  a  big  factor  in  the 
affordability  of  insurance  now  available. 

Third,  insurance  company  management.  Having  acknowledged 
the  effects  of  tort  trends  and  reinsurance  on  today's  markets,  the 
insurance  industry  must  be  clear-eyed  and  candid  SiOout  its  own 
contribution  to  the  current  crisis.  We  must  recognize  that  some- 
thing important  has  gone  wrong  with  the  way  insurance  companies 
plan  and  implement  pricing  and  underwriting  strategies,  and  an- 
ticipate market  swings  which  could  be  better  accounted  for.  The 
shift  in  income  and  profitability  natural  to  the  industry  and  now 
exaggerated  by  forces  beyond  the  industry's  control  are  at  least  ag- 
gravated v;-  industry  inability  or  unwillingness  to  chart  for  itself  a 
more  stable,  ec  nomically-sensible  course  and  stick  to  it  over  time. 

Another  largely  controllable  reaction  to  the  real  availability 
crisis  in  lines  of  insurance  such  as  environmental  liability  has  been 
to  treat  less  obviously  troubled  risks  with  the  san  efensive  men- 
tality. To  be  sure,  steps  -mist  be  taken  to  shore  up  reserves  and 
protect  against  future  unsustainable  losses  where  the  courts  and 
laws  have  conspired  to  render  risks  uninsurable.  But  not  all  risks 
have  been  similarly  undermined,  nor  all  underwriting  made  as  dif- 
ficult as  the  celebrated  examples  of  pollution  and  professional  li- 
ability. 

No  amount  of  chango  in  the  tort  system  or  in  reinsurance  avail- 
ability will  prevent  the  recurrence  of  today's  crisis  if  not  accompa- 
nied by  industry  reform  of  pricing  and  underwriting  policies. 
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Fourth,  economic  trends.  More  than  most  industries,  insurance— 
becar^e  of  long-term  exposure,  reserving  against  future  loss,  and 
claims  losses—is  affected  by  swings  in  the  general  economy.  As  the 
criticism  of  insurance  company  pricing  practices  in  a  high  interest 
rate  economy  imply,  the  dramatic  drop  in  interest  rates  over  the 
past  few  years  has  taken  its  toll  on  insurance  company  profitability 
and  surplus.  All  the  more  reason  for  the  industry  to  avoid  exagger- 
ating this  natural  vulnerability  by  ill-conceived  pricing  and  under- 
writing decisions. 

Finally,  the  competitive  marketplace.  Although  highly  regulated, 
the  insurance  industry  is  a  member  in  good  standing  of  the  com- 
petitive, relatively-free  market.  From  this  fact,  a  couple  of  general 
points  should  be  made.  One,  short  of  turning  the  insurance  indus- 
try into  a  public  utility  of  mandated,  take-all-comers  coverage,  it  is 
simply  an  economic  fact  of  life  that  not  all  risks  will  be  insurable 
at  all  l*\ies,  or  at  low  prices;  and,  two,  criticism  of  and  proposed 
solutions  to  insurance  industry  cash  flow  underwriting  bump  up 
against  this  free  market  fact:  the  decision  to  offset  underwriting 
losses  with  high  investment  income  was  also  a  decision  to  pass 
along  to  the  consumer  the  benefits,  in  lower  prices,  made  possible 
by  that  market. 

With  that  outline  of  the  multiple  causes  of  the  availability/af- 
fordability  crisis,  what  can  be  done  to  help  improve  the  current 
market? 

At  the  Federal  level,  very  little.  Where  the  Federal  Government 
has  offered  insurance  directly— flood,  crime,  riot,  crop  insurance — 
the  resu'ts  have  been  costly  and  inefficient.  Where  it  has  mandated 
liability  limits  or  created  new  exposures— such  as  trucking  and  pol- 
lution liability— the  results  have  been  to  intensify  market  distor- 
tions. And  where  it  has  attempted  to  impose  national  standards  of 
coverage,  such  as  health  and  auto  no-fault,  Congress  has  opted  for 
State  experimentation. 

There  are  two  areas,  however,  which  may  require  or  benefit  from 
a  Federal  approach.  The  first  is  Federal  product  liability  tort 
reform,  probably  necessary  to  account  for  the  flow  of  products  in 
interstate  commerce.  The  second  is  amendments  to  the  Federal  Su- 
perfund  law  to  facilitate  the  restoration  of  now  unavailable  pollu- 
tion coverages. 

In  the  States,  two  avenues  should  be  punmed.  First,  State-by- 
State  tort  reform  to  address  in  an  effective  way  the  tort  issues 
which  may  have  the  greatest  long-term  effects  on  the  insurance 
markets:  costs  of  litigation,  apportionment  of  fault,  punitive  dam- 
ajes,  and  others  which  may  fit  into  individual  State  law  contexts. 

Second,  State  regulators  now  have  the  authority  to  ensure  that 
insurance  rates  are  neither  inadequate,  excessive,  or  unfairly  dis- 
criminatory. That  existing  authority  should  be  supported  and  used. 
The  Independent  Insurance  Agents  of  America  recommends  regula- 
tion for  company  solvency,  including  the  disclosure  of  financial 
data,  and  the  strengthening  and  protection  of  State  guaranty 
funds.  We  also  support  regulations  requiring  advance  notice  of  mid- 
term cancellations,  nonrenewal,  and  premium  increases. 

Finally,  in  the  market,  we  encourage— and  are  establishing 
through  many  of  our  State  associations— voluntary  market  assist- 
ance plans  to  help  hard-to-place  risks  find  coverage.  Also  in  the 
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market,  the  new  industry  claims-made  form  may  help  provide  cov- 
erage where  there  is  none  now,  and  it  should  be  given  a  chance  to 
work. 

Mr.  Chairman,  I  thank  you.  If  you  have  any  questions,  I  would 
be  very  happy  to  answer  them. 
[The  prepared  statement  of  Mr.  Young  follows:] 

Statement  of  RoLisri  Young,  on  Behalf  of  the  Independent  Insurance  Agents 
of  America,  Inc.,  Before  the  Senate  Small  Business  Committee 

Mr.  Chairman,  I  am  Robert  Young,  Vice  Pi^sident  of  the  Ireland  and  Bellingar 
Insurance  Agency  in  Bellingham,  Washington.  I  am  also  Chairman  of  the  Independ- 
ent Insurance  agents  of  Washington  State  Legislative  Affairs  Committee.  As  an  in- 
surance agent,  I  represent  both  insurance  companies  and  the  consumer— a  position 
which  permits  a  broader  perspective  on  this  and  other  issues  otherwise  common  to 
the  insurance  industry. 

In  the  brief  time  allotted,  I'd  like  to  outline  a  number  of  contributing  factors  to 
the  availability/affordability  crisis,  and  suggest  some  possible  r~Tiedies. 

Tort  Trends:  There's  no  getting  around  the  fundamental  importance  of  the  tort 
issue.  Whatever  else  may  have  contributed  to  the  current  crisis,  and  whatever  else 
may  be  done  to  seek  improvements  in  insurance  markets,  the  long-term  insurability 
of  risks  rendered  uninsurable  by  the  courts  and  la^  -vill  only  be  restored  by 
changes  in  the  tort  system.  Such  changes  need  be  neithtr  dramatic  nor  harmful  to 
our  fundamental  interest  in  sustaining  a  civil  justice  sjstem  both  accessible  and 
fair.  But  a  national  reevaluation  and  reform  of  the  concepts  of  fault,  compensation, 
and  evidentiary  standards— to  name  just  three— is  reasonable,  and  could  go  a  long 
way  toward  restoring  the  predictability,  end  therefore  the  insurability,  of  certain 
risks.  Two  more  points  about  tort  reform.  (1)  tort  reform  is  a  necessary  but  not  suffi- 
cient response  to  the  insurance  availability  and  a^Tordability  crisis,  and  (2)  it  is  not 
only  an  isurance  issue.  The  country's  tort  system  needs  roform  quite  apart  from 
the  direct  effect  such  changes  might  have  on  insurance  markets. 

Reinsurance  Markets:  The  big  missing  link  in  today's  insurance  markets  is  rein- 
surance: the  insurance  that  insurance  companies  carry  to  permit  coverage  of  large 
risks.  The  absence  of  this  reinsurance  capacity  contributes  to  reduced  overall  avail- 
ability and  lower  limits  of  coverage.  Reinsurers'  confidence  has  been  shaken  bv  the 
unpredictability  of  contract  interpretation.  And  a  return  to  American  markets  by 
reinsurers— again,  we  are  advised  across  the  Atlantic— will  be  facilitated  through 
use  of  a  new  "claims  made"  contract  which  attempts  co  limit  exposure  strictly  to 
the  term  of  the  policy.  Finally,  reinsurance  costs,  since  they  are  largely  uncontrolla- 
ble, aro  a  big  factor  in  the  affordability  of  insurance  now  available. 

Insurance  Company  Management:  Having  acknowledged  the  effects  of  tort  trends 
and  reinsurance  on  today's  markets,  the  insurance  industry  must  be  clear-eyed  and 
candid  about  its  own  contribution  to  the  current  crisis.  We  must  recognize  that 
something  important  has  gone  wrong  with  the  way  insurance  companies  plan  and 
implement  pricing  and  underwriting  strategies,  and  anticipate  market  swings  which 
could  be  better  accounted  for.  The  shift  in  income  and  profitability  natural  to  the 
industry  and  now  exaggerated  by  forces  beyond  the  industry's  control  are  at  le,\st 
aggravated  by  industry  inability  or  unwillingness  to  chart  fbr  itself  a  more  stable, 
economically  sensible  course  and  stick  to  it  over  time.  Product  underpricing  when 
times  were  gold,  followed  by  ill-conceived  etforts  to  make  up  lost  ground  to  quickly, 
have  almost  certainly  made  a  bad  situation  worse. 

Another  largely  controllable  reaction  to  the  real  availability  crisis  in  lines  of  in- 
surance such  as  environmental  liability,  has  been  to  treat  less  obviously  troubled 
risks  with  the  same  defensive  mentality.  To  be  sure,  steps  must  be  taken  to  shore 
up  reserves  and  protect  against  future,  unsustainable  losses  where  the  courts  and 
laws  have  conspired  to  render  risks  uninsurable.  But  not  all  risks  have  been  similar- 
ly undermined,  nor  all  underwriting  4nai  as  difficult  as  the  celebrated  examples  of 
pollution  and  professional  liability.  As  my  national  association's  President,  Mr. 
Richard  Taylor,  recently  remarked:  "Underwriting  is  the  science  of  trying  to  find  a 
wuy  of  writing  a  risk— not  tying  to  find  a  way  to  get  out  of  writing  it.  It  seems  now 
the  un dei  writers  are  trying  in  most  cases  to  find  a  way  to  get  out  of  writing  a  new 
piece  of  business  "  No  amount  of  changes  in  the  tort  system  or  in  reinsurance  avail- 
ability wil1  prevent  th>  persistent  recurrence  of  today  s  crisis  if  not  accompanied  by 
industry  reform  of  ">ric»ng  and  underwriting  policies. 

Economic  Trencs:  More  -ban  most  industries,  insurance— because  of  long-term  ex- 
posure, reserving  against  future  loss,  and  claims  losses— is  affected  by  swings  in  the 
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general  economy.  As  the  criticism  of  insurance  company  pricing  practices  in  a  high 
interest  rate  economy  imply,  the  dramatic  drop  in  interest  rates  over  the  past  few 
years  have  taken  its  toll  on  insurnace  company  profitability  and  surplus.  All  the 
more  reason  for  the  industry  to  avoid  exaggerating  this  natural  vulnerability  by  ill- 
conceived  pricing  and  underwriting  decisions. 

Claims  Losses:  Statistical  arguments  are  always  slippery,  but  insurnace  industry 
statistics  show  an  industry-wide  net  operating  loss  last  year  for  the  first  time  ever— 
and  we  believe  them.  Others'  statistics  reach  different  conclusions,  and,  beyond  a 
rudimentary  level  of  understanding  quickly  reached  by  those  of  us  unschooled  in 
the  actuarial  sciences,  it  is  frankly  difficult  to  know  what  ultimately  will  come  of 
tm>  furious  debate.  As  an  insurance  agent,  I  know  what  I  see  in  the  market,  and  I 
see  many  of  my  companies  hurting  cnancially— In  part  from  the  self-inflicted 
woun  Is  of  price-cutting  a  few  years  back,  but  in  part  too  from  economic  circum- 
stances beyond  their  control.  Until  an  objective,  knowledgeable  statistician  can  be 
called  in  to  sort  out  all  the  numbers,  the  existing  statistical  evidence  should  signal 
caution  in  drawing  firm  conclusions  or  pursuing  policy  decisions  which  could  fur- 
ther weaken  an  already  financially  strapped  industry. 

Competitive  Marketplace:  Although  highly  regulated,  the  insurance  industry  is  a 
member  in  good  standing  of  the  competitive,  relatively  free  market.  From  this  fact, 
a  couple  of  general  points  should  be  made:  (1)  short  of  turning  the  insurance  indus- 
try into  a  public  utility  of  mandated,  take-all-comers  coverage,  it  is  simply  an  eco- 
nomic fact  of  life  that  not  all  risks  will  be  insurable  at  all  times,  or  at  low  prices, 
and  (2)  criticism  of,  and  proposed  solutions  to,  insurance  industry  "cash-flow"  under- 
writing bump  up  against  this  free  market  fact,  the  decision  to  offset  underwriting 
losses  with  high  investment  income  was  alsu  a  decision  to  pass  along  to  the  con- 
sumer the  benefits,  in  lower  prices,  made  possible  by  that  market.  What  would 
public  reaction  have  been  if  at  the  time  of  record  interest  rate  investment  income 
the  insurance  industry  had  not  competitively  lowered  the  pric*  of  its  product?  These 
are  quirks  and  complexities  of  the  competitive  marketplace  which  must  be  taken 
into  account. 

With  that  outline  of  the  multiple  causes  of  the  avail ability/affordability  crisis, 
what  can  be  done  to  help  improve  the  current  market? 

At  the  federal  level,  very  little.  Where  the  federal  government  has  offered  insur- 
ance directly  (flood,  cnme,  riot,  crop),  the  results  have  been  costly  and  inefficient. 
Where  it  has  mandated  liability  limits  or  created  new  exposures  (truclcing,  pollution 
liability),  the  results  have  been  to  intensify  market  distortions.  And  where  it  has 
attempted,  thus  far,  to  impose  national  standards  of  coverage  (health  and  auto  no- 
fault),  the  prospect  of  raising  to  a  universal  level  the  potential  high  costs  and 
market  dislocations  which  might  otherwise  be  limited  by  state  experimentation  has 
been  enough  to  dissuade  past  congresses.  There  are  two  areas,  however,  which  may 
require  or  benefit  from  a  federal  approach.  The  first  is  federal  product  liability  to 
tort  reform  ,probably  necessary  to  account  for  the  flow  of  products  in  interstate 
commerce.  The  seconc  is  amendments  to  the  federal  Superfund  law  (CERCLA)  to 
facilitate  the  restorat  n  of  now  unavailable  pollution  coverages  by  eliminating  ret- 
roactive liabilty  for  ridks  never  contemplated  in  pre-CERCLA  insurance  contracts, 
and  by  modifying  the  joint  and  several  liability  now  imposed  under  CERCLA. 

In  the  states,  two  avenues  should  be  pursued.  First,  state-by-st?te  tort  reform,  to 
address  in  a  modest  but  effect'  9  way  the  tort  issues  vhich  may  have  the  greatest 
long;-term  effects  on  insurance  markets:  costs  of  litigation,  apportionment  of  fault, 
punitive  damages,  and  others  which  may  fit  into  individual  state  law  contexts. 

Second,  state  regulators  now  have  the  authority  to  ensure  that  insurance  rates 
are  neither  inadequate  (too  low),  excessive  (too  high),  or  unfairly  discriminatory 
That  existing  authority  should  be  supported  and  used.  Specifically,  II AA  recom- 
mends and  supports  regulation  for  company  solvency,  including  disclosure  of  finani- 
cal  data  and  the  strengthening  and  protection  of  state  guaranty  funds.  We  also  sup- 
port regulations  requiring  advance  notice  of  mid-term  cancellation,  non-renewal, 
and  premium  increases. 

Finally,  in  the  market,  we  cnouiage,  and  are  establishing  through  many  of  our 
state  associations,  voluntary,  market  assistance  plans  to  help  hard-to-place  risks 
find  coverage.  Also  in  the  market,  although  not  universally  endorsed  by  our  state 
associations,  and  still  an  unknown  guantity  in  terms  of  marketability  and  restora- 
tion of  reinsured  participation  in  American  markets,  the  ne« ,  industry  "claims- 
made"  form  may  help  provide  coverage  where  there  is  none  now,  and  should  be 
given  a  chance  to  work. 

Mr,  Chairman,  insurance  availability  is  complex,  and  has  no  simple  causes  or 
cures.  Insurance  agents  stand  ready  to  help  you  and  other  members  of  congress 
better  understand  this  issue,  and  pursue  short  and  long-term  remedies  which  reflect 
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the  public's  interest  in  having  a  competitive,  stable,  financially  sound  insurance  in- 
dustry. Thank  you— I'd  be  happy  to  answer  your  questions. 

Senator  Bumpers  [acting  chairman].  Have  you  already  testified, 
Mr.  Temp? 
Mr.  Temp.  No,  I  haven't. 
Senator  Bumpers.  Please  proceed. 

STATEMENT  OF  JAMES  A.  TEMP,  MANAGING  VICE  PRESIDENT, 
ALEXANDER  &  ALEXANDER  SERVICES,  INC,  GREEN  BAY,  WI; 
ON  BEHALF  OF  THE  NATIONAL  ASSOCIATION  OF  INSURANCE 
BROKERS 

Mr.  Temp.  Mr.  Chairman,  members  of  the  committee,  I  am  Jim 
Temp,  managing  vice  president  of  the  Green  Bay,  WI,  office  of  Al- 
exander &  Alexander.  A&A  is  the  second  largest  insurance  broker- 
age company  in  the  world.  We  also  operate  in  a  decentralized 
manner  and  have  offices  in  113  American  cities. 

I  am  here  today  representing  our  trade  association,  the  National 
Association  of  Insurance  Brokers,  NAIB.  I  appreciate  the  opportu- 
nity to  testify. 

The  NAIB  is  a  trade  association  of  commercial  insurance  brokers 
who,  on  behalf  of  their  clients,  administered  over  $30  billion  in  pre- 
miums in  1985.  Our  clients  are  individuals,  businesses  of  all  sizes, 
and  professional  people,  as  well  as  municipalities  and  State  govern- 
ments, schools,  religious  organizations,  and  other  nonprofit  entities. 
Their  financial  risk  exposures  range  from  thousands  of  dollars  to 
hundreds  of  millions  of  dollars. 

The  broker's  most  important  function  is  to  protect  the  assets  of 
our  clients.  In  doing  this,  we  employ  a  wide  range  of  skills  that 
combine  a  broad  knowledge  of  the  insurance  market  with  experi- 
ence in  risk  management  and  loss  co*  ^61  programs. 

Brokers  understand  the  insurance  marketplace  because  we  grap- 
ple with  finding  our  clients  available  and  affordable  insurance 
products  every  day.  A"i  I  can  tell  you  that  we  have  a  very  serious 
capacity  problem  in  today's  market. 

I  recently  returned  from  my  company's  annual  meeting,  where  I 
heard  my  colleagues  tell  some  real  horror  stories.  What  we  are 
finding  is  that  while  the  liability  crisis  is  not  affecting  every  place 
and  everyone  in  the  same  way,  it  is  touching  many  segments  of  our 
society;  and  from  what  I  hear  from  other  brokers,  it  is  not  getting 
any  better. 

We  have  been  fortunate  in  Green  Bay.  Our  office  handles  both 
large  and  small  businesses  which,  among  others,  include  a  large 
paper  company,  local  stores,  and  our  city's  pride,  the  Green  Bay 
Packers.  So  far,  we  have  been  able  to  satisfy  about  95  percent  of 
our  clients'  risk  management  requirements.  This  hasn't  been  ac- 
complished without  problems  and,  obviously,  without  sizable  rate 
increases.  Finding  umbrella  coverage  for  our  clients,  for  example, 
is  extremely  difficult  in  this  ruarketplace.  In  Green  Bay,  he  small 
grocery  stores  and  retail  stores  are  not  a  problem  for  us.  Clients 
with  mediu*ii-sized  businesses  have  been  the  ones  hardest  hit  par- 
ticularly in  the  product  liability  area. 

A  typical  example  is  a  client  v/ho  manufactures  converging  ma- 
chinery for  the  paper  industry.  They  have  been  our  client  for  a 
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number  of  years.  They  built  a  machine  in  1946  which  has  had 
three  owners.  One  of  the  owners  substantially  modified  the  design, 
moving  the  operator's  position  from  in  front  of  the  machine  to  the 
side  of  the  machine.  This  change  made  it  simple  and  easy  for  the 
operator— in  an  instant  when  a  piece  of  paper  was  jammed  in  the 
gears— to  reach  in  and  puli  it  out.  In  the  process  of  doing  that,  he 
took  off  the  tips  of  three  fingers.  Why  he  didn't  turn  the  machine 
off  in  an  attempt  to  extract  that  piece  of  paper,  no  one  seems  to 
know. 

The  operator  sued  our  client,  even  though  the  machine  had  been 
sold  40  years  prior.  The  operator  was  awarded  $380,000,  a  very 
large  sum  of  money  for  a  small  business. 

Fortunately  in  this  case,  we  were  able  to  put  together  a  seli-in- 
surance  program  to  keep  the  company  in  business.  In  addition, 
though,  they  had  to  accept  a  large  self-insured  retention. 

We  credit  our  success  in  meeting  our  clients'  insurance  needs 
with  several  factors.  We  have  excellent  relationships  with  stable 
underwriters  who  have  good  ratings  and  reputations.  We  have 
workf  d  with  many  of  our  clients  for  years  and  we  know  their  risk 
exposures  and  loss  histories.  And  perhaps  there  is  an  advanta,  <j  in 
a  small  community  where  people  know  each  other  and  business  re- 
lations are  built  upon  trust  as  well  as  good  service.  But  even  with 
all  the  skills  of  brokering,  if  the  capacity  is  not  available  at  any 
cost,  we  can't  make  it  magically  appear. 

I'm  afraid  that  brokers  are  finding  that  capacity  is  not  available 
or  very  limited  in  some  areas.  Small  businesses— doctors,  restau- 
rants, day  care  centers,  nursing  homes,  and  bars,  to  mention  a 
few— are  reporting  extreme  difficulty  in  locating  liability  insur- 
ance. Many  must  pay  dramatic  premium  increases,  if  they  can  find 
insurance  at  all. 

What  we  are  experiencing  is  a  general  tightening  in  the  market 
as  insurers  try  to  recoup  their  recent  losses.  In  some  instances,  in- 
surers are  deciding  that  the  risk  potential  in  certain  lines  of  busi- 
ness are  too  uncertain  to  be  insurable,  ai?d  are  simply  pulling  out 
of  the  market.  When  this  happens,  it  can  be  very  difficult  to  find  a 
replacement  insurer. 

The  range  of  ribk  management  options  for  small  businesses  out- 
side traditional  insurance  is  limited.  Methods  being  used  by  some 
larger  companies— captives  and  group  insurance  pools— may  be  too 
expensive  and  difficult  to  administer  for  small  firms.  As  a  result, 
smaller  companies  may  buy  less  coverage  or,  as  we've  heard  here 
many  times  this  morning,  go  bare.  Because  they  operate  on  a  nar- 
rower profit  margin,  obviously,  one  large  loss  could  easily  wipe 
them  out. 

But  it  should  be  emphasized  that  loss  control  and  risk  manage- 
ment programs  will  help  any  company  or  organization  reduce  its 
financial  exposure.  Reducing  risks,  while  always  desirable,  c?n 
make  a  critical  difference  to  a  business  in  today's  environment  be- 
cause it  increases  the  options  for  insurance  coverage. 

The  liability  crisis  is  not  just  an  insurance  problem;  it  is  a  na- 
tional problem.  Small  businesses,  of  course,  are  not  the  on1}  ones 
being  affected;  schools,  municipalities,  large  companies,  ^nd  most 
professionals  are  feeling  the  impact. 
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As  consumers,  we  ultimately  pay  the  cost  in  higher  prices  for 
products  and  services,  and  in  the  loss  of  technologies  that  improve 
the  quality  of  our  lives,  or  actually  save  our  lives. 

Factors  that  have  contributed  to  the  crisis  include  courts  expand- 
ing and  rodefining  theories  of  liability  to  cover  risks  never  contem- 
plated by  the  insurer;  cash  flow  underwriting  practices  encouraged 
by  high  interest  rates;  withdrawal  of  world  reinsurers  from  the 
market;  and  cultural  attitudes  that  encourage  settlement  of  dis- 
putes in  court  rather  than  over  the  back  fence. 

While  we  are  beginning  to  come  to  terms  with  the  causes  and 
the  consequences  of  the  liability  problem,  the  answers  are  coming 
with  a  little  more  difficulty.  The  issues  are  complex  and  offer  no 
easy  solutions  for  either  policy  makers,  the  insurance  consumer,  or 
the  industry.  But  it  is  clearly  in  our  best  interest  to  seek  ways  to 
stabilize  the  insurance  market  and  restore  predictability  to  insur- 
ing risks. 

Mr.  Temp.  No.  i,  we  should  examine  our  civil  justice  system  to 
determine  what  impact  it  is  having  on  the  insurance  market,  on 
our  economy  in  general,  and  on  our  ability  to  resolve  our  disputes. 

No.  2,  we  should  examine  the  insurance  cycle  to  find  ways  to 
ease  the  extreme  market  swings  without  interfering  with  the  free 
market. 

No.  3,  we  should  expand  the  Risk  Retention  Act  to  include  risks 
in  addition  to  product  liability. 

And  lastly,  provide  tax  equity  for  loss  reserves  for  self-insurers. 

Neither  the  insurance  industry,  business,  Government,  lawyers, 
or  the  public  is  completely  blameless  in  bringing  us  to  the  place  we 
are  today.  And  it  will  take  the  concerted  effort  of  us  al?  to  come  to 
terms  with  the  problem.  Our  time  might  be  better  spent  focusing 
on  what  we  might  do  together  to  solve  the  problem. 

Mr.  Chairman,  I  commend  you  and  the  committee  for  taking  the 
time  to  examine  some  of  the  ways  we  can  resolve  this  very  serious 
situation. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Temp  follows:] 
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TESTIMONY  OF  JAMES  A.  TEMP 
ON  BEHALF  OF 
THi2  NATIONAL  ASSOCIATION  OF   INSURANCE  BROKERS 

Mr.  Chairman,  members  of  the  committee  I  am  Jim  Temp, 
managing  vice  president  of  the  Green  Bay,  Wisconsin 
office  of  Alexander  and  Alexander   (A&A) •     A&A  is  the 
second  largest  insurance  brokerage  company  in  the  world. 
We  also  operate  in  a  decentralized  manner  and  have  offices 
in  113  American  cities. 

I  am  here  today  representing  our  trade  association,  the 
National  Association  of  Insurance  Brokers  (NAIB) .  Accom- 
panying me  is  Barbara  Haugen,  Director  of  Federal  Affairs 
for  NAIB • 

I  appreciate  the  opportunity  to  testify. 

The  NAIB  is  a  trade  association  of  commercial  insurance 
brokers  who,  on  behalf  of  their  clients,  administered 
over  $30  billion  in  premiums  in  1985.     Our  members  include 
large  international  brokerage  companies  as  well  as  regional 
and  local  firms. 

Our  clients  are  individuals,  businesses  of  all  sizes  and 
professional  people,  as  well  as  municipalities  and  state 
governments,  schools,  religious  organizations  and  other 
nonprofit  entities.     Their  financial  risk  exposures  range 
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from  thousands  of  dollars  to  hundreds  of  millions  of 
dollars • 

The  brokers'  most  important  function  is  to  protect  the  assets 

of  our  clients.     In  doing  this,  we  employ  a  wide  range  of 
skills  that  combine  a  broad  knowledge  of  the  insurance 
market  with  experience  in  risk  management  and  loss  cor.trol 
programs. 

Brokers  understand  the  insurance  marketplace  because  we 
grapple  with  finding  our  clients  available  and  affordable 
insurance  products  everyday.      And  I  can  tell  you  that  we 
have  a  very  serious  capacity  problem  in  today's  market. 

I  recently  returned  from  my  company's  annual 
meeting  where  I  heard  my  colleagues  tell  some  real  horror 
stories.    What  we  are  finding  is  that  while  the  liability 
crisis  is  not  affecting  every  place,  and  everyone  in  the 
same  way,  it  is  touching  many  segments  of  our  society  — 
and  from  what  I  hear  from  other  brokers,  it  is  not  getting 
any  better 

We  have  been  fortunate  in  Green  Bay.     Our  office  handles 
both  large  and  small  businesses,  which  .among  others5 
include  a  large  paper  company,  local  stores,  and  our 
city's  pride  —  the  Green  Bay  packers. 
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So  far,  we  have  been  able  to  sati'  fy  about  95%  of  our 
clients*  risk  management  requirements.    This  hasn't  been 
accomplished  without   problems  and  without  some  rate 
increases.    Finding  umbrella  coverage  for  clients,  for 
example,  is  much  more  difficult  than  in  the  past. 

In  Green  Bay  the  small  groceries  and  retail  stores  aren't 
the  problem  for  us.    Clients  with  medium  sized  busi'it<*>- 
ses  have  been  the  ones  hardest  hit,  particularly  in  the 
product  liability  area. 

A  typical  example  is  a  client    who  manufactures  converting 
machinery  for  the  paper  industry.     They  have  been  our 
client  for  a  number  of  years. 

They  built  a  machine  in  1946  which  has  had  three  owners. 
One  owner  substantially  modified  the  design,  moving 
the  operator* s  position  from  the  front  of  the  machine  to 
the  side.     This  change  made  it  easier  for  the  operator  to 
reach  into  the  gears  to  pull  out  jammed  paper. 

Without  turning  off  the  machine,  one  operator  attempted 
to  remove  the  jammed  paper  and  lost  the  tips  of  three 
fingers.     Why  he  didn't  turn  the  machine  off  first  we 
don1 t  know. 
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The  operator  sued  our  client  even  though  they  had 

sold  the  machine  almost  40  years  ago.  The 

operator  was  awarded  $380,000,  —  a  large  sum  for  a  srrall 

business. 

Fortunately,  we  were  able  <.o  put  together  an  self-insurance 
program  to  keep  the  company  in  business.     However,  they  had 
to  accept  a  large  self-insured  retention. 

We  credit  our  success  in  meeting  our  clients*  insurance 
needs  with  several  factors.      We  have  excellent  relation- 
ships with  stable  underwriters  who  have  good  ratings  and 
reputations.     We  have  worked  with  many  of  our  clients  for 
years,  and  we  know  '..heir  risk  exposures  and  loss  histories. 

And  perhaps  there  is  an  advantage  in  a  small  community 
whe:e  people  know  each  other  and  business  relations  are 
built  upon  trust,  as  well  as  good  service. 

But  even  with  all  the  skills  of  brokering,  if  the  capacity 
is  not  available  at  any  cost,  we  can't  make  it  magically 
appear.       I  am  afraid  that  brokers  are  finding  that 
capacity  is  not  available  ol  very  limited  in  some  areas. 
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Small  businesses  —  doctors,  restuarants,  day  care  centers, 
nursing  homes  and  bars,  to  mention  a  few  —  are  reporting 
difficulty  in  locating  liability  insurance. 

Many  must  pay  dramatic  premium  increases,  if  they 
can  find  insurance  at  all. 

The  Wall  Street  Journal  recently  reported  that  a  ski 
resorc  in  Pennsylvania  raised  the  price  of  ski-lift 
tickets  an  average  of  25%  to  compensate  for  a  600%  increase 
in  its  premium.     At  th3  same  time  its  deductible  increased 
from  $250  to  $300,000. 

Such  examples  are  disturbing,  and  it  is  understandable 
why  the  business  community  and  the  public  are  alarmed. 
It  is  also  difficult  for  those  involved  to  understand  the 
relationship  between  their  premium  increases  and  the 
insurance  market  generally  —  especially  if  their  busines- 
ses have  a  good  lose  record. 

What  we  are  experiencing  is  a  general  tightening  in  the 
market  as  insurers  try  to  recoup  their  recent  losses. 

In  some  instances,  insurers  are  deciding  that  the  risk 
potential  in  certain  lines  of  business  are  too  uncertain 
to  be  insurable  and  are  simply  puJling  out  of  the  market. 
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When  this  happens,  it  can  be  very  difficult  to  find  a 
replacement  insurer 

The  range  of  risk  management  options  for  small  businesses 
outside  traditional  insurance  is  limited.    Methods  being 
used  by  some  larger  companies  —  captives  and  group 
insurance  pools  —  may  be  too  expensive  and  difficult  to 
administer  for  small  f  irms . 

As  a  result  smaller  companies  ,nay  buy  less  coverage  or 
fgo  bare.1     Because  they  operate  on  a  narrower  profit 
margin,  one  large  loss  could  easily  wipe  out  a  small 
business . 

But  it  should  be  emphasized  that  loss  control  and  risk 
management  programs  will  help  any  company  or  organization 
reduce  its  financial  exposure.     Reducing  risks,  while 
always  desirable,  can  make  a  critical  difference  to  a 
business  in  today fs  environment  because  it  increases 
the  options  for  insurance  coverage. 

The  liability  crisis  is  not  just  an  insurance  problem  ic 
is  a  national  problem.      Small  businesses,  of  course, 
are  not  the  only  ones  being  affected:  schools, 
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municipalities,  large  companies  and  many  professionals 
are  feeding  the  impact. 

As  consumers,  we  ultimately  pay  the  cost  in  higher  prices 
for  products  and  services,  and  in  the  loss  of  technologies 
that  improve  the  quality  of  our  lives  or  save  them. 

Factors  that  have  contributed  to  the  crisis  include: 

—  courts  expanding  and  redefining  theories  of  liabil- 
ity to  cover  risks  never  contemplated  by  the  insurer; 

—  cashflow  underwriting  practices  encouraged  by  high 
interest  rates; 

—  withdrawal  of  world  reinsurers  from  the  market;  and 

—  cultural  attitudes  that  encourage  sattlement  of  dis- 
putes in  court  rather  than  over  the  back  fence. 

While  we  are  beginning  to  come  to  terms  with  the  causes 
and  the  consequences  of  the  liability  problem,  the  answers 
are  coming  with  a  little  more  difficulty. 

The  issues  are  complex  and  offer  no  easy  solutions  for 
either  policymakers,  the  insurance  consumer  or  the  industry. 
But  it  is  clearly  in  our  best  interest  to  seek  ways  to 
stabilize  the  insurance  market  and  restore  predictability 
to  insuring  risks. 


?  o 


456 


I  will  briefly  mention  a  few  issues  that  merit  your  consi- 
deration.   And  if  there  is  no  objection,  Mr.    Chairman,  I 
would  like  to  submit  for  the  record  additional  material 
explaining  NAlB's  position  on  these  and  other  issues 
concerning  the  liability  crisis. 

We  should: 

o  examine  our  civil  justice  system  to  determine  what 
impact  it  ir  having  on  the  insurance  market,  on  our 
economy  in  general,  and  on  our  ability  to  resolve  our 
disputes ; 

o  examine  the  insurance  cycle  to  find  ways  to  ease  the 
extreme  market  swings  without  interfering  with  the  free 
market; 

o  expand  the  Risk  Retention  Act  to  include  risks  in 
addition  to  product  liability;  and 

o  provide  tax  equity  for  loss  reserves  for  self  insurers. 

There  has  been  much  finger-pointing  over  who's  to  blame 
for  the  crisis,     It  reminds  me  of  the  old  Laurel  and 
Hardy  episodes  which  inevitably  ended  with  Oliver  re- 
minding Stanley,  "Another  fine  mess  you've  gotten  us 
into." 
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Neither  the  insurance  industry,  business,  government, 
lawyers  or  the  public  is  completely  blameless  in  bringing 
us  to  the  place  we  are  today.      And  it  will  take  the 
concerted  effort  of  us  all  to  come  to  terms  with  tae 
problem. 

Ou.    time  might  be  better  spent  focusing  on  w*  .c  we  rught 
uo  together  to  solve  the  problem.      Mr.  Chairman,  I 
commend  you  and  the  committee  for  taking  the  time  to 
examine  some  of  the  ways  we  can  resolve  this  very  serious 
situation .      Thank  you. 
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APPENDIX  A 


EXAMPLES  OF  BROKERS  RESPONDING  TO  AVAILA3ILITY/AFF0RDABILITY  PROBLEMS 


Building  on  years  of  experience,  brokers  have  developed 
sophisticated  financial  services  fo*  their  insurance 
clients.     These  include  lo<  s  forecasting  and  cash  flow 
analysis  for  financial  exposures,  as  well  as  other 
analytical  and  computerized  services. 

*  t  #  I  I 

Companies  in  Missouri  face  some  of  the  highest  insurance 
costs  in  the  U.S.     Following  the  Hyatt  Hotel  disaster  in 
Kansas  City,  many  juries  do  not  think  twice  about  million- 
dollar  plaintiff  awards.     An  international  medical  insurer, 
the  only  company  in  its  specific  market,  excludes  only  one 
city  in  the  entire  world  from  coverage:     Kansas  City. 

Brokers,  insurers,  hospitals,  doctors  and  trial  lawyers 
recognized  the  alarming  legal  trends  in  Missouri,  and 
earlier  this  month,  addressed  the  problem  with  a  tort 
reform  bill.    The  bill  was  the  first  passed  by  the 
1986  Missouri  legislature  and  has  already  been  signed  by 
Governor  Ashcroft.     Each  segment  of  the  broad-based 
coalition  made  some  compromises,  with  the  resulting 
legislation  creating  a  monument  to  everyone. 

*  t  I  I  t 

New  Jersey  is  one  of  the  most  difficult  states  for 
insurance  buyers.    Brokers,  using  their  market  leverage, 
are  convincing  some  insurers  to  resume  sale  in  the  state 
by  identifying  and  offering  the  most  preferable  risks  — 
those  companies  with  exemplify  safecy  records  who  do 
not  deserve  to  pay  the  skyrocketing  costs. 

t  M  M 

When  Suffolk  County,  Nei*  York  could  not  afford  its  quad- 
rupled insurance  costs,  a  national  broker  established 
loss  control  and  insurance  claims  services  for  the  county 
to  self-insure  as  efficiently  as  possible.     In  cases  such 
as  this,  brokers  are  not  selling  an  insurance  product  at 
all,  but  strictly  its  services. 

*  #  *  #  # 

In  St.  Louis,  one  broker  helped  St.  Luke  Hospital,  St. 
Anthony  Medical  Center  and  St.  Louis  Medical  Center  arrange 
coverage  through  self-insured  trusts.     4hen  faceo  with 
recalcitrant  insuLers,  innovative  brokers  often  create 
pooled  or  group  arrangements. 
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APPENDIX  B 


'Gvil  Justice  Reform' 
Priority  Issue  For  NA1B 


SAN  FRANCISCO  -  The  Vauonai  As- 
sociation of  Insurance  Broken  fist  week 
called  for  reform  of  the  awl  jusuce  system  to 


liability  disputes. 

At  its  quarterly  meeting  here;  members  of 
u*e  NAIB  board  adopted  the  following  reso- 
lution: 

"The  NAIB  board  of  dirators  reco  gnues 
thai  the  current  state  of  America's  avil  jus- 
tice system  frequently  does  not  sene  the  in- 
terests of  &  pax  aurobtdortheAroencan 
public 

"The  NAIB  xard  recognizes  that  signifi- 
cant efforts  are  under  wiy  to  reform  the  cwJ 
justice  system.  Reforms  are  required  so  that 
an  parties  wtQ  be  treated  equitably,  transac- 
tion costs  can  be  reduced  and  the  public  will 
be  better  serviced. 

Therefore,  the  board  of  directors  of  the 
NAIB  resolves  that  cm]  justice  reform  shall 
be  the  Assonance's  pnonty  pubbc  policy  is- 
sue for  198546.  NAIB  wvQ  Kfcnofy  and  study 
specific  proposals  and  promote  those  which 
the  executive  committee  and  board  believe  are 
most  likely  to  lead  to  a  more  efficient  and 
equitable  system." 


NAIB  President  Dr  Robert  H  Moore  sen- 
ior vice-president  of  Alexander  &  Alexander, 
commented:  "Our  present  system  of  resolv- 
ing disputes  ts  costly,  time-consuming  and  in- 
consistent; and  the  nation  as  a  whole  is  the 
loser.  The  situation  has  reached  the  crisis 
stage  where  '.he  insurance  industry  is  forced 
to  pass  along  extraordinary  added  costs  in  the 
form  of  rate  increases. 

"On  many  classes  of  business,  risk-takers 
are  justifiably  inhibited  from  providing  need- 
ed insurance  protection  at  affordable  pnees 
Consequently,  many  coverages  have  been 
sharplv  curtailed.  Even  when  covenge  is 
available,  the  premiums  are  becoming  unaf- 
fordablt" 

Dr  Moore  pointed  out  that  "for  years, 
businesses  and  individuals  have  tumed  to 
they  brokers  for  solutions  in  manapng  risks 
It  is  onjv  narural  and  appropriate  that  this  As- 
sociation apptv  its  members'  creativity  and 
expense  to  address  the  current  cnsis. 

"Private  rndustn  must  help  dr  e!op  more 
consistent,  etfecn*e  and  efficent  svsiems  to 
compensate  injured  persons,"  Mr  Moore  ex- 
plained 
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provide  fairer  and  more  efficent  handling  of 


Moore  Comment* 
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INSURANCE  LAW  REVIEW 

The  Implications  Of 
Toxic  Tort  Liability 
for  Industry 


MOST  OF  YOO  ARE  AWARE  of  the 
cKiUnof  cnoi  m  the  availability  of 
insurance  What  you  may  not  know 
m  that  it  will  become  corutdrrsblr 
•one  u  the  months  ahead. 

The  facts  are  thai  many  organisations  will 
oot  he  able  to  ftad  adequate  coverage  si  any 
pnee 

Son  are  already  bong  affected  Cover- 
's"** for  medical  aad  legal  malpractice 
daycare,  asbestos  removal  *  sbatement 
vaccine  development  municipal  govern 
menu,  and  hazardous  waste  cleanup  ire  in 
;eooardy 

Businesses  of  all  nan  are  feclmf  the 
impact  of  the  shonsg*  Many  have  realised 
premium  increases  ranging  from  tS  percent 
to  500  or  400  percent  for  property  and  liability 

la  a  typical  cue.  earlier  this  vesr-Ohn 
Corporation,  a  major  US  chemxal  company 
paid  twice  as  much  f*r  half  aa  much  general 
uabusry  coverafe  as  «  bought  last  year 

Small  businesses  are  banc  squectrd  as 
wefl.  A  New  York  car  dealenhm  owner  saw 
hia  insurance  increase  frnm  $40,000  to  $1 10 
000  u  his  last  renewal 

The  declining  avnuabibty  and  rising  cost  of 
liability  uturance  could  have  s  profound 
affect  on  the  ability  of  American  industry  to 
produce  new  products  and  develop  new 
technologies 

Other  efleets  will  mevnabty  include  the 
withdrawal  or  consolidation  of  some  markets 
severe  economic  fressures  for  companies 
and  further  erosion  of  the  trading  position  of 
O  S  firms  m  the  world  marketpTsce 

So  what  has  happened  to  the  availability 
and  com  of  cesnsnemal  insurance?  Just 
month*  »go  we  broker*  could  get  eur  chents 
the  coverages  they  needed  at  affordable 
pnees. 

From  the  perspective  of  the  insurance 
industry -especially  the  international  rein 
surer*  -  a  major  cause  of  the  current  crisis  is 
the  tendency  of  the  American  courts  to  see 
insurance  as  the  deep  pocket  winch  wtf  »olve 
all  problems 

Peter  Miller  chairman  of  Lloyd's  of 
London  reports  that  the  uncertainty  en 
gendered  by  the  vigancs  of  the  Amencsn 
legal  system  has  cast  doubt  on  the  roncinu 
mg  availability  of  insurance  capacity  -cspa 
c<ty  which  will  be  required  to  insure  the 
enormous  technoiofKai  advances  on  which 
the  futuie  competitiveness  of  the  US 


By  Robert  H  Moorr 

economy  depends 

Unhke  Mr  Mdler  I  would  not  go  so  /«  ss 
to  lay  the  insurance  ensis  sc  the  court  s  door 

While  liability  doctrine*  in  AmeTKin 
courts  have  contributed  to  the  ens  is  our 
Industry  must  also  bear  pan  of  the  blame  At 
an  insurance  broker,  it  is  my  intent  to  offer  a 
balanced  view  of  these  problems  Brokers  sre 
typically  the  men  and  women  m  '.t  {riddle 

Our  livelihood  depends  on  ou  ability  to 
represent  the  insurance  needs  )(  ve  Amen 
can  public  We  operate  *s  xsurencc 
buyers- primarily  in  the  property  md 
casualty  areas 

tn  1904.  members  of  the  Nsnonat  Associs 
tfon  of  Insurance  Brokers  wrote  and  sdmin 
istered  over  $***  bilbon  m  premiums  Our 
companies  range  in  sue  fro*"  Urg?  interna 
ttonal  bouse*,  such  as  Alexander  *  /lexan 
der.  co  regional  and  small  local  fuma  Our 
business  is  co  aaauc  our  chents  c.~unercisl 
as  well  is  non  •jofit.  in  it '  mi  •hctr 
problema  and  meeting  their  risk  nagc 
menc  seeds 

In  addressing  the  >ssue  of  compensating 
toxic  ton  victims  my  remarks  today  will 
reflect  the  cspencncc  of  broker  <  as  jiicr 
medianes  in  the  insurance  process 

Although  the  met^a  has  orJy  recently 
discovered t he ensis  some insurar.tr leidm 
hsve  been  speaking  ouc  sbout  the  mduscrv  i 
problems  for  months  Jack  BojrxrJui  Alca 
ander  *  Alexander  t  chairman  cold  his 
stockholders  last  spring  tnac  the  industry  wss 
entenog  an  csplosivc  and  tntical  period- 
a  perKd  brought  on  by  a  convergence  of 
problems 

Mr  Sogardus  csndidlv  chrrsctenxed  one 
problem  ss  'self  induced  'by  US  and  world 
underwriters  The  underwriters  hsd  in 
recenc  years  fonaken  their  tracbtionsilv 
conservative  undervncing  practxes  and  tsk 
en  up  cash  flow  undrrwnung-a  practice 
encouraged  ov  high  interest  rates  Compsn 
res  found  chev  could  underwrite  ic  ■  Loss  aid 
still  msketnonevbvshon  terra  investment  of 
their  premium  metric 

For  its  consecuitvc  vcars  irom  the  Uic 
70  s  until  1904  companies  competed  for 
business  bv  cutcug  ^«<cs  below  sdcqustc 
cost  levels 


Mr.  Moonr »»  president  of  the  National  Association  of  Insurance 
Brokers  He  ts  also  senior  »lc*  president  of  Alexander  I  AJex- 
ander  He  delivered  this  address  cn  September  18.  19SS  as 
past  o*  s  day- lone  forum  on  'Compensating  Toxic  Ton  Vic 
spc-isoced  by  the  Brooldrifs  Institution.  In  WasJilr.jton. 
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Toxic  Tort  Liability 


Consequently  consumers  benefited  from 
premium  rates  in  just  ibout  every  irei  of 
insurance  The  down  side  is-*  couidn  t 
tan -prices  had  to  go  up  And  at  we  know 
the  miriet  haa  now  turned  with  ■  vengeance 

A  second  fort*  fueling  the  insurance  er^*» 
hu  been  the  prouferaiien  oil  liability  reUtrd 
claims  The  burden  of  frading  claims  for 
iJmoec  «ny  disease,  work  related  or  other 
wise  or  for  uy  product  trrespectr««  of  how  it 
it  used  or  when  u  is  manufactured,  hu  been 
dumped  in  the  Up  of  the  insurance  industry 

Criteria  such  ss  ocgugenee.  the  former 
sute  of  scientific  knowledge  or  the  wording  of 
insurance  contracts  are  often  hemf  disre- 
garded 

Such  complex  sociopolitical  and  econoauc 
forces  at  I  have  just  sketched  underlie  today  s 

cnau. 

We  have  entered  **  era  when  many 

insurance  providers  have  decided  that  the 
coats  and  nsaa  of  insuring  American  uabtuty 
have  become  ton  (rest 

Uoyd  s  of  Loudon  announced  s  few  days 
in  that  its  underwriting  losses  for  IMt  were 
UM  million -the  worst  ta  its  THREE 
CENTURIES  of  risk  taking  The  tosses  stem 
med  pn"  1  *i  am  general  liability  claims  us 
theU  S  e  accounting  for  only  It  percent 
of  Uovd  i  business  these  lubtlitict  were  re 
sponsible  for  almost  ail  of  the  IMS  losses 

Uoyd  s  chsirman  Peter  Miller  warned. 
The  figures  speak  for  ihesneerves.  We  re 
saying ,  as  i  friend  we  ve  come  to  the  end  of 
the  road  on  Jus  data  of  business  ' 

Earlier  this  tummer  at  the  U  S  brokers 
annual  meeting.  Miller  said,  'We  insurers 
have  little  fsxh  that  we  shaO  receive  justice  at 
the  hands  of  the  America*  legal  system 

SOME  EXAMPLES 
To  gain  some  perspective  on  what  Peter 
Miller  ind  others  art  refemag  to,  let  s 
consider  s  few  rumples 

*  The  asbestos  industry  and  its  insurers 
may  have  to  pay  out  billions  of  dollars 
between  new  and  the  end  of  the  century  to 

Aturts  of  asbeatoaia  and  related  diseases 

*  Love  Canal  litigants  are  seeking  1*00 
million  us  damages 

*  The  Three  Mile  Uland  nuclei r  reactor 
accident  in  1911  resulted  i"  hundreds  of 
li  wsun i — many  of  which  are  totting  up  to  SS 
million  each 

*  Unwn  Carbide  has  suits  filed  igainat  it 
ranging  from  SIS  bJbon  to  S"*  Sduofl  aa  i 
result  of  the  Bhopal.  India  »  "    *y  late  year 

•AH  Robins  and  man  -  -rers  of  DES 
are  alto  facing  thousands  of  lawsuits  invofv 
is>g  hundreds  of  millions  of  dollars 

Insurance  requires  an  sbdity  to  anticipate 
future  liabilities  And  what  concerns  insurers 
today  is  that  they  can  no  longer  reasonably 
anticipate  their  future  babilitiea  Nor  can  they 
count  on  reasonably  consistent  interprets 
notvi  of  the  mtu  ranee  coo  tract  by  the  courts 

Looking  for  the  deep  pocket  to  spread  the 
costs  of  compensating  the  injured,  courts 
hive  developed  ever  more  inventive  theorues 

of  IllbllltV 

It  isa  t  the  traditional  Uibilities  uke  air 
criihes  and  humeines  that  ire  threatening 
the  soivencv  of  the  industry 

It  u  the  long  tad.  long  tstency  bund  nils 
thit  wUl  bankrupt  insurance  com  pi  rues 
Risks  that  the  inaurer  wss  una  wire  of  —  nsks 
which  the  insurets  <hd  not  tslculste  in 


establishing  their  premiums 

From  the  often  ravopK  perspective  cf  the 
intemationaJ  reinsurers  it  looks  ss  if  the 
Amencsacourts  hsve  decided  thst  just  stout 
an-  injury  should  be  com pe rusted  through 
tlw  tort  process  regardless  of  responsibil  ty 
or  esuae 

Let  me  give  you  aa  esimple  of  s  produe< 
Lability  case  to  demonstrate  how  fsr  we  hsve 
take*  this  concept 

•  A  *l  yesr  old  body  builder  entered  s 
font  net  To  dtmonatrtte  hu  prowess  he 
strapped  s  refrigerator  oa  to  hts  back  with 
special  restraints.  When  one  of  restraints 
slipped  during  the  race,  he  was  injured  He 
sued,  among  others  the  makers  of  the 
restraints  The  jury  swarded  htm  $1  million 

Compensating  the  injured  may  be  s 
desirable  public  policy  (,oel  -  but  it  defies  the 
economics  of  insuring  risks 

When  the  deep  poctrt  ipproach  it  spplied 
to  s  handful  of  eaaes  ihe  U  S  economy  can 
tolerate  'he  inefficiency  of  the  tort  system 
When  it  involves  tent  of  thou  sands  of  cases 
society  m  large  begins  to  feci  the  impact 

■naurancc  haa  become  the  medium  through 
which  thu  impact  it  transmitted  to  comu 
mora  and  industry  it  large 

Too  Amencin  legal  system  is  making  it 
increasingly  difficult  for  the  nturance  indua 
try  to  make  iva liable  the  capacity  needed  to 
insure  the  enormous  technological  advances 
of  the  eighties  and  nineties 

Technological  developments  that  are  ft 
nancially  sound  and  in  the  public  interest  ire 
from  s  risk  standpotni  often  pure  gambles  m 
light  of  uncertainty  m  the  courts 

Concrete  haa  on  occaawa  recognised  the 
aeed  to  balance  public  interests  by  shielding 
from  the  ton  process  techawlosnea  considered 
crucial  to  the  public  t  present  or  ruture  heslth 
and  safety 

Ic  is  not  surprising  that  Congress  haa  had  to 
provide  ton  immunities,  particularly  for 
those  who  would  develop  technology  to  bring 
en  new  vaccines. 

The  compulsory  insurance  requirements  of 
both  RCRA  and  Superfund  (CERCLA)  ire  ui 
jeopardy  because  of  the  unavailability  of 
coverage  for  environmental  impairment  lis 
busty 

The  question  before  us  is-how  we  ire 
gout*  to  handle  the  future? 

DES  Asbestos.  Agent  Orange  Oslkon 
Shield.  Bhopal.  Love  Canal  Three  Mile 
lalsnd  Considering  what  u  looming 
oa  the  boruon.  these  eases  may  only 
portend  what  u  to  come 

In  its  sttempt  to  clesa  up  the  environment. 
EPA  h*a  identified  toxic  waste  dumps 
serosa  the  country  and  estimates  thst  2  MO 
sites  msy  be  eventually  included  oa  the  list 

Who  knows  what  damages  wdj  be  found? 

New  products  with  grcst  promise  for 
improving  our  quality  of  life  are  being 
developed  everyday  Kowean  we  ensure  thst 
business  will  be  sblc  to  continue  producing 
these  products? 

How  do  we  balance  the  public  benefits  *ith 
the  nsaa  involved? 

We  ire  faced  with  some  tremendously 
difficult  sons)  policy  questions  The*  would 
rive  King  Solomon  s  hesdache  And  like 
King  Solomon  we  can  t  timplv  divide  the 
child  in  two 

Our  policy  solutions  must  sddress  s  wide 
rsnge  of  public  concerns  We  must  close! v 
exsmine  the  trade  offs 

We  must  develop  methods  for  coropcnsi. 
ting  the  injured  in  s  less  costlv  inefficient 
sndhsohsisrdwsv  We  must  slso  consider  if 


the  huge  dimiges  being  iwrded  bv  tne 
tourts  todsy  will  prevent  ui  from  compensit 
mg  *hose  deserving  compensition  m  the 
future 

Consumers  hsve  ■  right  to  i  svstem  that 
offers  ■  speedy  snd  ccnun  recovet'  for 
injury  Orgsniistions  profit  ind  non  profit 
hsve  \  right  to  reisonible  certunty  ibout 
their  potentul  Uibilities 

Both  will  be  better  served  bv  ivoiding 
etofbitint  legsl  fees  sod  trinsaction  costi 
which  sometimes  ire  in  eicets  of  40  percent 
of  totil  piymeau 

Whst  wUl  the  economic  impact  be  if  the 
cirrent  trtnda  continue  unabated?  Insurincc 
to-npames  ind  their  reuuurcrs  will  continue 
to  withdraw  or  drimattciUy  rennet  their 
psnicipationin  high  nsk  mirkets  They  will 
increasingly  introduce  i  cliuns  mide  bins 
for  clsims  ind  institute  overill  limits 

The  growth  ind  tethnoiogicil  idvincc  of 
some  industries  will  be  damiged  sad  the 
surviva,  of  others  will  be  in  jcopirdy  Large 
companies  when  they  cm  ifford  to  will 
self  insure  Miny  smaller  companies  miy  be 
driven  out  of  business 

Pressures  will  grow  for  Congress  to  step  ia 
This  vol]  mem  the  increased  likelihood  of 
greiter  federal  mvolvemcntin  the  insurance 
industry  snd  'edcril  preemption  of  stite  law 

In  the  mids*  of  suth  volmlc  ind  uncertnn 
pressures  br«kers  hive  i  responsibil itv  to 
their  clients  to  work  for  icccptible  ind 
alfordibte  solutions  to  some  of  these  prob 
•cms 

And  we  believe  ihis  ran  best  be  done  m  in 
environment  whxe  minin  itcs  finger  point 
mg  — whether  it  is  i' trial  liwyers  losurincc 
computes  thetroutlcdmanvficturers  or  it 
those  who  ire  injured 

The  problems  ire  nit  torn  I  ind  mtem.tw 
nil  m  niture  Onlvjout  efforts  bv  coilittons 
of  those  involved  wtUlcidto  useful  resolution 
in  the  yeirs  iheid 
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NAS8  Asks  Commissioners  To  Make  Financial  Data 
On  Insurers  More  Readily  Available  To  Producers 


WASHINGTON.  D.C.-The  board  of  di- 
rectors of  the  National  Association  of  Insur* 
ance  Brokers  (NA1B)  has  asked  the  National 
Association  of  Insurance  Commissioners 
(NA1C)  to  make  financial  data  on  insurers 
more  readily  available  to  brokers  and  agents. 

In  a  letter  to  the  commissioners'  as* 
sociation.  NAIB  President  Robert  H.  Moore, 
senior  vice  president  of  Alexander  &  Alex* 
ander.  said  information  on  company  solvency 
is  an  immediate  concern  of  NAIB. 

"Our  members  share  the  growing  concern 
of  many  in  our  Industry  who  believe  the 
solvency  of  insurance  companies  should 
receive  increasingly  close  scrutiny.  In  light  of 
current  market  conditions,  insurance  buyers 
must  have  timely  and  accurate  information  in 
order  to  make  knowledgeable  decisions  about 
their  insurance  and  risk  management  op* 
dons."  said  Moore. 

"Consequently.  NAIB  requests  that  data, 
including  quarterly  reports,  be  made  more 
generally  available  by  insurance  regulators 
through  NAIC  and  its  reporting  system.  We 
believe  that  ready  access  to  such  information 


on  a  quarterly  basis  can  provide  greater 
protection  to  the  insurance  buyer." 

Moore  told  NAIC  President  Bruce  W. 
Foudree  that  NAIB's  members  represent 
commercial  risks  throughout  the  country  who 
face  difficult  risk  management  choices.  "So 
that  brokers  can  more  adequately  serve  their 
clients,  we  believe  all  relevant  data  should  be 
made  public  on  a  timelv  and  regular  basis." 

"We  support  the  NAIC  in  its  efforts  to 
protect  the  insurance  buyer,  as  well  as  the 
insurance  provider.**  said  Moore.  "NAIB 
stands  ready  to  assist  insurance  regulators  in 
*av  instance  where  brokers*  expertise  can  be 
helpful. " 
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yhz  Snurnal  of  (lammmz 

AND  COMMERCIAL 
A  Kmght«Ridder  Newspaper 


Wednesday.  December  18. 198b 


Liability  Crisis  Viewed 
Devastating  to  Economy 


NEW  YORK  —  "We  are  entering 
the  most  volatile  period  in  the  histo- 
ry of  the  insurance  industry,"  Robert 
H.  Moore  said  to  the  quarterly  board 
meeting  of  the  National  Association 
oi  Insurance  Brokers. 

The  NAIB  speaks  for  brokers  who 
in  1084  handled  property  and  casual* 
ty  insb-ance  with  a  premium  value 
of  over  +*S  billion. 

Mr.  Moore,  NAIB  president  and 
senior  vice  president  of  Alexander  & 
Alexander,  the  New  York-based  bro- 
kers, reported,  the  liability  crisis  is 
placing  devastating  economic  pres- 
sures on  our  clients  woo  come  trom 
a  wide  variety  of  professions,  indus- 
tries and  organizations.  We  are  on 
Uie  verge  of  an  unprecedented  de- 
bate over  the  very  nature  of  our 
industry  and  its  role  in  the  economic 
life  of  the  nation. 

"We  must  face  the  prospect  that 
the  real  world  dynamics  of  our  in- 
dustry and  the  complex  needs  of  our 
clients  could  quHdy  be  obscured  if 
we  do  not  work  to  establish  the  pa- 
rameters of  a  serious  atid  thoughtful 
public  dialogue.  Brokers  must  artic- 


ulate their  role  in  creating  a  more 
efficient  and  economical  market- 
place." 

Mr.  Moore  warned,  'in  the  envi- 
ronment of  1986,  this  will  not  be  an 
easy  task.  Nevertheless,  our  function 
as  consumer  representatives,  our 
role  as  intermediaries,  must  not  be 
lost  in  the  firestorm  of  the  debates 
which  are  to  come," 

He  said  that  the  brokers"  prima- 
ry responsibility  is  to  protect  client 
assets  in  today's  difficult  market 
Both  large  and  small  businesses  as 
well  as  non-profit  organizations  re- 
quire appropriate  coverage  for  iicur 
people,  products  and  property.  The 
basic  role  of  brokers  must  be  made 
clear.  It  is  our  professional  responsi- 
bility to: 

•  Analyze  a  client's  financial  ex- 
posure. 

•  Suggest  methods  for  reducing 
risks. 

•  Fairly  assess  insurance  needs. 

•  Develop  the  rJevant  coverage. 

•  Thoroughly  explain  payment  op- 
tions. 

•  Advise  on  claims  procedures. 

•  Assist  in  handling  claims." 
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Litigation  pushes  up  insurance  costs 


As  courts  redefine  end  •  xpand  theories 
otUbtkty,  and  insurance  costs  escalate, 
the  insurance  broker's  rote  as  an  in- 
termediary between  the  insurance  buyer 
and  the  insurer  is  receiving  more  public 
attention  in  the  following  commentary, 
Robert  H  Moore,  president  of  the  Na- 
tional Association  of  Insurance  Brokers 
end  senior  vice  president  of  Alexander 
A  Alexander  Services  Inc. .  discusses  the 
insurance  broker's  changing  role 

The  u  jker's  primary  responsibility  is  to 
protect  client  assets.  Both  Urge  and  small 
businesses  as  well  as  non-profit  organza- 
tions  require  coverage  for  their  peop.e. 
products  and  pooccrty  Broken  possess  the 
specialized  expertise  and  resources  to 
eviluate  the  financial  exposures  that  result 
from  corporate  and  organizational  activity 
To  meet  these  needs,  brokers  typically 

•  Analyze  a  client's  financial  exposure. 

•  Suggest  method'  for  reducing  risks 

•  Fa.rly  assess  insurance  needs 

•  Develop  the  relevant  coverage 

•  Thoroughly  explain  payment  options 

•  Advice  on  claims  procedures 

•  AsMbt  in  handling  claims 


Brokers  are  not  simply  concerned  with  the 
most  inexpensive  coverage,  they  assess  ihe 
most  jpproprojte  insurance  market  —  the 
one  he st  jble  to  respond  to  the  ri\k 

Placement  of  insurance  coverage  has 
become  increasingly  Jilficult  in  1985  For 
the  rirbt  time  in  six  years  business  insurance 
consumers  jre  lacing  a  market  which  is  con 
striding  dramatically 

Insurance  industrv  capacity  to  cover  risks 
is  shrinking  and  premiums  are  rising  The 


avkilibility  2nd  affordability  of  insurance 
reflects  broad  social,  political  and  cultural 
dynamics  in  our  society  As  informed 
problem-solvers,  representing  the  interests 
of  the  insurance  buying  public,  brokers  can 
contribute  substantially  as  both  business  and 
govern. new  grapple  with  expanding  notions 
of  liability  and  the  inevitable  rise  in  in- 
surance cost* 

For  iltfUnCf,  m  a  six-week  period  earlier 
this  year,  San  Francisco  Bay  area  juries 
granted  three  punitive  damage  awards  total- 
ing nearly  $200  million  Such  awards  testify 
to  the  fact  that  our  judicial  system  seems  to 
be  changing  from  a  compensatory  system  to 
a  punitive  windfall  system 

As  excessive  as  judicial  judgments  fre« 
qoently  seem,  such  awards  reflect  attitudes 
which  are  deeply  imbedded  in  contemporary 
American  culture  Americans  increasingly 
use  litigation  to  resolve  disputes,  particularly 
when  the  plaintiff  has  no  per  uJ  or  com- 
munal ties  to  those  being  sued  In  this  en- 
vironment, it  is  understandable  that  plain* 
tiffs  seek  accountability,  retribution  and 
financial  gain  through  the  courts 

In  a  recent  Ohio  Sup  me  Court  case. 
Oswald  vs.  Connor,  the  court  ruled  that  a 
surviving  spouse  can  collect  workers'  com- 
pensation death  benefits  when  an  occupa- 
tional disease  is  found  to  have  substantially 
affected  a  worker  s  health 

In  this  case,  a  zoo  employee,  who  died  in 
1976  at  the  age  of  54.  had  among  other  ill- 
nesses —  avian  tuberculosis  However,  he 
was  also  affected  with  the  pre -existing  con- 
ditions of  coronary  disease,  hypertension 
diabetes  3nd  the  effects  of  heavy  smoking 
This  example  clearly  illustrates  our  socie- 


ty's expanded  vision  of  civil  liability 

In  this  environment,  the  analytical  skills 
and  business  expertise  of  broken  are 
uniquely  suited  to  address  the  escalating 
crisis  in  our  civil  justice  system  —  a  ensis 
which  is  driving  consumer  costs  higher  and 
higher  It  is  increasingly  obvious  that  few 
citizens  ultimately  benefit  from  the  sky- 
rocketing cost  of  litigation  and  awards 

In  the  momh<  aheaJ.  American  broken 
will  be  seeking  to  clarify  their  role  for  both 
the  business  public  and  Washington  policy 
makers  The  consumer  services  broken  pro- 
vide have  been  frequently  obscured  by 
negative  stereotypes  associated  with  certain 
excesses  in  the  insurance  industry 

Until  recently,  there  w*>  a  pervasive  feel 
ing  among  broken  that  we  would  be  well 
served  to  continue  our  work  m  relative 
obscurity  In  light  of  general  business  and 
insurance  trends,  it  is  obvious  that  the  time 
has  tome  for  visibility  and  broad  public 
understanding  of  broken*  special  role  in  the 
U  S  and  world  economy  ■ 


212 


465 


Deeanbet.  1985  INTERNATIONAL  INSURANCE  MONITOR 


THE  BROKERS' ROLE 

By  Robert  H.  Moore 
Alexander  &  Alexander  Services,  Inc. 
President,  National  Association  of 
Insurance  Brokers 

From  an  address  at  tfm  NAtB  Annual  Metftxg 

In  a  sueweek  period  earlier  this  year.  San  Francisco  Oav 
area  juries  granted  three  punitive  damagr  awards  totalling 
nearly  $200  million.  Such  awards  testify  to  the  fact  that  our 
tort  system  of  recovery  is  changing  from  a  compensatory 
system  to  a  punitive  windfall  svstcm 

But  should  we  really  be  surprised  by  such  decisions' 
When  multi-millionaire  athletes  and  rock  stars  typically 
nuke  tens  of  thousands  of  dollars  for  one  game  or  one  per- 
formance, is  it  really  that  surprising  when  the  courts  aw  ard 
average  American  citizens  hundreds  of  thousands  of  dollars 
for  injuries  or  for  occupaaonally-fcUtcd.  life-threatening  ill- 
nesses? Or,  to  ask  a  related  question  -  w  hai  price  does  one 
put  on  environmental  impairment  which  affects  families  and 
neighborhoods? 

As  excessive  as  manv  of  these  judicial  judgn  cnts  ma> 
seem,  and  as  potentially  ruinous  as  thev  may  be  for  our  in- 
dustry, we  must  deal  with  the  fact  that  such  awards  reflect 
attitudes  which  arc  deeplv  imbedded  in  contemporary 
American  culture.  Whether  we  like  it  or  not.  *c  arc  living  in 
an  increasingly  m^btic  society  characterized  bv  a 
diminishing  sense  of  community  Ours  is  a  society  that  in- 
creasingly u$cs  litigation  to  resolve  disputes.  particularlv 
when  the  piaintiff  has  no  personal  or  communal  tics  to 
those  being  sued.  In  this  environment,  it  is  quite  under- 
standable that  plaintiffs  seek  accountability,  retribution  and 
financial  gain  through  the  courts. 

Those  who  still  believe  that  extraordinary  court  decisions 
are  primarily  coming  from  bastions  of  liberalism  such  as  San 
Francisco  mav  be  interested  in  the  Ohio  Supreme  Court's 
recent  ruling  in  the  Ormildvs  Connor  case  The  court  ruled 
that  a  surviving  spouse  can  col  lea  workers'  compensation 
deat  benefits  when  an  upational  disease  is  found  :o 
have  substantially  >  the  worker's  death  This  par- 

ticular worker.  who  died  j.i  I97h  ji  the  age  of  54.  had  - 
among  other  illnesses  -  avian  tuberculous  -  apparcntk  as 
a  result  of  having  worked  with  animals  at  a  *oo  However, 
he  was  also  affected  with  the  preexisting  conditions  of  cor- 
ona* disease,  hvpcrtcnsion.  diabetes  and  the  ctfecis  of 
heaw  smokmg 

Unprecedented  Effort 

The  Sin  Francisco  rulings  and  this  Ohio  Supreme  Court 
case  arc  only  two  examples  in  a  long  i-tanv  of  instances 
which  demonstrate  t'.at  our  industry  n  taccd  with  problems 
far  more  serious  than  excesses  in  our  legal  svuems  or  poor 
underwriting  practices  We  arc  confronted  bv  social, 
political  and  cultural  trends  which  can  or  <  be  turned  around 
in  the  short  term  In  fact,  to  propci'v  jddress  these  trends 
will  require  an  unprecedented  effort  on  the  part  or  our  in- 
dustry in  concert  with  our  clients  Jnd  sympathetic  parties  in 
government  and  the  legal  profession. 

In  light  of  these  trends  what  is  the  NAlB's  role  over  the 
next  several  years' 


\  primary  objective  wilj  be  to  cianfv  the  broker  s  role  for 
Washington  legislators  and  regulators.  We  will  also  work  to 
see  that  those  in  the  public  policy  community  and  the 
media  better  understand  what  brokers  do. 

Washington  pohevmakcr.  and  the  business  press  tend  to 
see  the  insurance  industry  is  a  monolithic  force.  Our  in- 
dustry is  frequeidy  viewed  as  a  mystifying  enterprise, 
manipulating  vas.  assets  for  its  own  ends  and  hiding  behind 
actuarial  tables  and  mountains  of  statistics.  This  is  a  "bad 
rap"  for  the  industry.  The  valuable  services  brokers  provide 
are  totally  obscured  bv  such  negative  stereotypes 

Our  function  as  problem-solvers,  representing  the  in- 
terests of  the  insurancc-buving  public,  is  not  widcK  under- 
stood. We  have  enormous  potential  leverage  ai  consumer 
representatives,  but  this  potential  will  not  be  realized  if  our 
profession  has  a  low  profnc  in  Washington  or  in  the  media. 
As  brokers,  we  have  a  lot  to  gain  individually  and  our  in- 
dustry also  would  be  \vcll  served,  if  we  create  more  effec- 
tive opportunities  for  bringing  our  professional  perspective 
to  bear  on  major  business  and  industry  issues 

Our  first  goal  then  is  to  make  sure  that  legislators, 
regulators  and  others  who  influence  public  polic\  under- 
stand what  »e  do. 

A  Heightened  Image 

Our  second  objective,  closclv  related  to  the  first,  is  to 
heighten  our  professional  image  and  reputation. 

Until  recently,  there  was  pervasive  feeling  among  brctcrs 
that  we  would  be  well  served  to  work  in  relative  obscurity 
insofar  as  the  federal  government  or  the  national  media  was 
concerned  In  light  of  general  business  and  msurar.ee 
trends,  it  is  obvious  that  the  time  has  come  for  visibility  and 
broad  public  understanding  of  our  special  role  in  the  I  S 
and  world  economy 

Once  policymakers  and  the  media  better  understand  our 
role,  we  will  face  the  added  burden  of  enhancing  our  image 
and  professional  reputation  We  must  develop  strategics  for 
bringing  our  expertise  and  knowledge  to  bear  on  public 
policv  issues  We  must  more  effectively  communicate  how 
we  work  with  the  commercial,  as  well  as  the  not-for-profit 
insurance  buvcr.  to  meet  their  risk  management  needs 

Our  ingenuity  jnd  crcativitv.  our  experience  and  exper- 
tise, should  be  central  themes  in  \AIB  communications. 
An  abundance  or  these  qualities  in  our  profession,  combin- 
ed with  our  vested  interest  in  helping  the  insurancc-buving 
public  solve  its  problems,  puts  us  in  j  unique  position  to  be 
useful  to  policymakers 

How  will  we  accomplish  our  objectives' 

Like  most  things,  there  arc  few  real  secrets  and  even 
fewer  useful  shortcuts  The  onlv  wat  to  accomplish  our  ob- 
jectives is  with  planning,  organization  jnd  hard  work. 
Three  Basic  Elements 

Our  action  plan  has  three  basic  elements 

First  at  the  executive  committee  and  board  committee 
level,  we  will  take  a  vigorous  hands-on  jpproach  co  working 
with  the  \AIB  staff 

Sccondlv.  we  will  strengthen  our  association  as  an  infor- 
mation resource  for  its  members 

Thirdlv.  we  will  begin  :hc  process  of  'positioning"  the 
S'AIB  m  certain  kev  areas. 

Our  Washington  onlcc  is  well  cstaolishcd,  Lndcr  the 
management  01  David  Lambert,  we  have  an  experienced 
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staff  in  place  Baibara  Haugen  and  Lee  Backus  are  profes- 
sionals who  understand  the  broking  business.  Our  political 
action  committee,  NAIBPAC.  has  been  through  one  elec- 
tion c\de  and  achieved  an  impressive  reco  d  cf  backing  35 
winners  m  38  contests. 

To  build  on  these  achievements.  I  will  work  closely  with 
Ra\  Hives,  our  newlvelected  First  Vice  President,  to 
achieve  maximum  continuity  in  NAIB  strategy  and  action 
plans  I  intend  to  have  dailv  contact  with  NAlB  staff  We 
i.^ve  established  a  schedule  for  wcekJv  sessions  to  evaluate 
ano  'eilne  the  Associations  strategies  and  activities. 

With  the  Executive  Committee's  endorsement,  a  number 
of  new  committee  and  subcommittee  charrpeople  are  in 
place  for  1985-86  Pawularlv  noteworthy  is  the  Laws  and 
Legislation  Commute**,  chairea  bv  Ham  Locb.  who  will  be 
joined  b\  a  numt<r  of  new  •ubcon.mmce  heads. 

A  second  goal  of  our  1985-86  action  plan  is  to  strengthen 
che  NAIB  as  an  information  resource  for  our  members  We 
mil.  for  example,  expand  the  distribution  of  selected 
material  from  our  "Legislative  Updates  "  In  the  past,  up- 
dates have  gone  onlv  to  board  members  as  part  of  their 
quarterK  board  book.  In  the  future,  we  will  also  distribute 
excerpts  of  this  material  to  those  within  the  brokerage  com- 
munity who  receive  the  Friday  Flash 

As  substantive  policv  anaJvsis  is  generated  b\  our  com- 
mittees we  wtll  share  our  findings  with  member  firms  on  a 
timeK  basis  We  will  also  make  aggressive  use  of  the 
\AlB*s  special  bulletins  to  respona  to  legislative  or 
regulatory  developments. 

Our  third  goal  involves  positioning  the  NAIB  as  a  major 
participant  m  resolving  insurance  industry  issues.  Our  con- 
cept ot  this  process  is  uniquely  suited  to  the  brokers  prob- 
!em-soKmg  skills  We  wint  to  be  an  expert  resource  to 
legislators  m  developing  pohev.  rather  than  simplv  a  par- 
tisan advocate  of  a  specific  policv. 

The  \AlBs  role  will  be  a  blend  of  political  saw\.  the 
rrokcrs  entrepreneurial  sales  skills  and  the  genuine  exper- 
tise of  «>ur  profession  Our  NAIBPAC  contributions,  com- 
bined with  constituent  as  well  as  personal  relationships  with 
ke\  congressional  members,  are  essential  aspects  of  this  ap- 
pmach 

As  vou  know,  we  developed  \AIBPAC  not  simplv  tu 
support  mends  of  the  insurance  industry  but  ilso  as  a  w  jv  of 
expressing  support  tor  members  of  Congress  who  are.  or 
uno  mav  become  leaders  in  the  legislative  jnd  policymak- 
ing process  Rjther  :han  simplv  lobbvmg  on  narrow  issues 
ot  special  interest  to  brokers  or  to  our  industry  ue  have 
jiso  oscd  and  will  continue  to  use.  \AIBPAC  to  acquaint 
members  or  Congress  with  the  broking  business 

We  must  demonstrate  the  brokers  jnjlviical  skills  and 
business  expertise  to  members  of  the  House  and  Senate,  as 
well  as  to  regulators  jnd  members  of  ihe  executive  branch 
ror  the  \AlB\  efforts  to  be  successful,  the  ourden  rests  on 
tms  board,  and  on  our  committees,  to  identirv  jnd  work 
with  mdiviouals  within  our  firms  who  can  come  to 
Washington  as  a  resource  for  policvmakers  We  can  assist 
policv  makers  in  grappling  witn  such  immediate  issues  as 
cnvronmcntal  impairment  liabilirv  and  the  larger  questions 
oi  tnc  availaoilirv  jnd  jjfordabiluv  or  various  coverages 

Additionally  there  arc  issues  on  ;hc  horizon  such  as  in- 
surance company  insolvencies  Jnd  the  possibiiirv  oi  a  na- 
'ional  crisis     major  insolvencies  occur  There  are  other 


subjects  too.  not  centered  in  our  industry,  but  offering  the 
oppor:urnrv  for  a  construe. ive  and  i  seful  contribution.  One 
example  is  the  escalating  cr.sis  n  our  civil  justice  system  as 
the  cost  of  litigation  and  awards  to  plaint.fts  continue  to  skv- 
rocket  This  poses  a  serious  dilemma  for  the  country  at 
large,  and  brokers  can  bring  \  helpful  perspective  to  this 
dilemma. 

None  of  these  issues  is  amenable  to  quick  or  simple  solu- 
tions -  but  this  should  net  deter  u>  from  making  intelligent 
contributions  to  icsolving  them  Who  m  the  .nsurance  in- 
dustry is  better  su^ed  to  the  task  than  orokers' 

Positioning  the  NAIB  as  a  credible  and  helpful  resource 
to  lawmakers  is  an  ocktruible  objective.  It  will  take  plan- 
ning, organization  and  hard  work,  but  the  payoff  will  be 
long  lasting 

If  the  NAIB  docs  not  expand  us  reach  to  respond  to  ma- 
jor policv  issues  that  are  being  ana'vzed  and  debated  in  the 
insurance  industry,  we  have  forfeited  anv  right  to  influence 
the  outcome  To  the  degree  thai  attempts  to  resolve  these 
issues  are  ill-informed  or  arbitrary  -  to  the  degree  there  is 
unfair  or  inept  federal,  state  or  judicial  intervention  -  we 
will  not  onlv  have  failed  our  clients,  we  mav  have  also  put 
our  own  l.velihood  at  risk 

There  is  no  reason  to  let  our  professional  and  personal 
destinies  slip  into  the  hands  of  others  We  can  be  the  cap- 
tains of  our  own  fate  -  //we  are  prepared  to  take  on  rhe 
challenges  of  our  time  And  we  have  in  the  L  S  broking 
communis  men  and  women  who  are  more  than  equal  to 
the  challenges  we  face 

I  am  honored  to  be  part  of  our  profession  Z 
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NAIB  Withdraws  CGL  Opposition 


By  JAMES  NOLAN 


NEW  YORK  —  Major  insurance 
brokers  have  lent  lukewarm  support 
to  a  nor  commercial  liability  policy. 

The  National  Association  of  In- 
surance Brokers  said  It  will  no  Ion* 
ger  lobby  witb  sts>  regulators, 
urging  them  to  reject  the  proper- 
ty/casualty Industry's  new  "claims* 
made"  policy  form. 

But  at  the  same  time,  the  NAIB 
Wilfrid  endorsement  from  tbt 
Commercial  General  Liability  policy 
lhat  has  oecn  drafted  by  the  Insur- 
ance Services  Office,  an  industry 
sponsored  rating  and  research  body 
~"»The  NAIB  said  that  "the  needs  ot 
our  clients  are  better  served  by 
modifying  N AIR'S  active  opposition 
to  tin  CGL  program  Implements- 
uon." 

Robert  H.  Moore.  NAIB  president 
and  senior  vice  president  of  >'  «an- 
der  t-  Alexander,  the  nation's  second 
largest  Insurance  broker,  said  that 
(he  next  important  step  was  op  to 
the  ISO 

"This  decision."  Mr.  Moore  said, 
''does  not  imply  approval  of  the 
forms,  nor  agreement  that  they  pro- 
vide full  protection  to  the  insurance 
Consumer  We  urge  ISO  to  encourage 
underwriters  to  meet  the  availability 
needs  of  insurance  consumers  as  ag- 
gressively «  it  marketed  tbe 
cuims-made  form." 

At  the  ISO.  a  spokesman  said  the 
group  was  gratified  with  the  NAIB 
statement 

'  Asked  how  the  ISO  would  respond 
to  Mr  Mocres  request  for  an  ag- 
gressive  marketing  plan  to  make 
more  insurance  available,  an  ISO 
spokesman  said. 

"The  very  business  of  an  under- 
writer is  to  meet  the  needs  of  cus- 
tomers ISOs  role  is  to  make 
available  tools  to  help  the  underwrit- 
er do  the  job  The  claims-made  form 
is  a  step  toward  helping  the  under- 
writer  do  this." 

Further  qualifying  its  support,  the 
NAIB  said  that  "the  new  forms  pro- 
vide less  financial  protection  than 
the  existing  occurrence  form  tliey 
replace  Clients  may  find  that  they 
must  seli-insure  losses  that  (he  exist- 
ing occurrence  form  would  have 
covered. 

Today,  the  unavailability  of  lia- 
bility insurance  is  having  serious  ad- 
verse effects  on  o'-r  clients 
Frequently,  coverage  is  not  avail- 
able at  any  prire  ISO  and  the  under- 
writing community  have  ind'cated 
that  adoption  of  the  new  CGL  pro- 


•The  need*  of  our  clients 
are  better  serxed  by 
modifying  t\AIlTs  ncti\e 
opposition  to  the  CCL 
program 
implementation.' 

gram  will  substantially  Increase  the 
availability  of  liability  Insurance" 

The  scarcity  of  liability  insurance 
was  tb»  concern  also  this  week  of  a 
second  major  producer  organization, 
the  National  Association  of  Profes- 
sional Insurance  Agents. 

The  PIA  denounced  underwriting 
companies  in  an  advertisement  In  a 
national  lnsun\ace  weekly  for  can- 
celing liability  Insurance  before  a 
policy  has  expired. 

James  H.  Davies.  PIA  president 
said  in  "a  message  to  agenc^  compa- 
nies" that  the  "unfair  practice  of 
midterm  cancellation  often  places 
commercial  clients  and  a*<nts  in 
difficult  situations,  forcing  thtm  to 
scramble  to  find  coverage  during  al- 
ready tight  market  conditions." 

Mr  Davies  speculated  that  "If 
midterm  cancellations  continue" 
state  legislators  will  clamp  down 
hard  on  underwriters  with  restric- 
tions that  "will  remain  long  after 


temporary  market  problems  sub- 
Side" 

PIA  officials  in  New  York  and 
New  Jersey  were  unable  to  say 
which  companies  Mr  Davies  was  ad- 
dressing when  he  said  that  "if  your 
company  is  engaging  in  t*iis  prac- 
tice, we  ask  you  to  reconsider  yoor 
action  'and  Its  long-term  'fre- 
quences-" 

And  from  another  quarter,  the  In- 
dependent Insurance  Agents  of 
America  worried  that  the  shortage 
of  liability  Insurance  would  drive 
corporations  to  seek  alternatives 
lhat  would  fall  outside  of  regulation 
by  the  states. 

Richard  G  Taylor,  IIAA  presi- 
dent, warned  lhat  corporations  that 
get  their  insurance  from  such  non- 
regulated  markets  would  be  "ex- 
tremely vulnerable  because  they 
would  not  be  protected  by  state 
guaranty  funds." 

Mr  Taylor  told  an  executive 
meeting  of  the  National  Association 
of  Insurance  Commissioners  that 
"(he  states  in  which  ther*  are 
health/  jurisdictions  are  those  in 
woich  insurers  will  begin  to  write 
the  more  difficult  lines  of  business 
once  apain  " 

He  thus  added  his  voice  to  the 
growing  clamor  in  the  industry  for 
reforms  in  state  tort  law  governing 
liability  suits  for  personal  injury 
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Senator  Bumpers.  Thank  you,  Mr.  Temp. 
,  HT:  Temp,  let  ire  just  say  that  the  suggestions  you  make  here  to 
be  fairly  sensible.  Certainly,  Congress  ought  to  be  willing  to  pro- 
vide some  tax  relief  to  people  who  necessarily  must  become  self-in- 
sured, and  I  certainly  have  no  objection  to  looking  at  our  tort 
system  to  see  what  the  impact  is. 

And  finally,  I  think  it's  appropriate— if  there's  any  way  to  do  it 
at  the  national  level— as  has  been  pointed  out  here,  we  traditional- 
ly leave  all  this  to  the  States.  But  it  seems  to  me  that  it  would  be 
appropriate  to  find  out  whetht/  the  insurance  companies  are  ad- 
dressing the  problem  as  it  exists,  or  as  they  anticipate  it,  and  to 
what  extent  these  premiums,  almost  without  exception— and,  you 
know,  we  re  just  dealing  here  with  principally  small  businesses; 
Betty  and  I  help  take  care  of  an  88-year-old  woman  in  the  State  of 
Arkansas  whose  only  asset  is  her  home.  And  the  insurance  premi- 
um on  her  home— as  far  as  I  know,  she's  never  filed  a  claim  in  her 
life— is  going  out  of  sight.  The  elderly— that's  a  whoie  another 
thing. 

But  it  isn't  just  small  business;  everybody's  getting  it.  And  as  has 
been  said  here,  finger-pointing  isn't  going  to  solve  the  problem. 
What  we  need,  really,  are  these  hearings  from  all  segments:  the 
lawyers,  the  insurance  companies,  and  the  businesses— we  are  prin- 
cipally interested  in  small  business  here— to  find  out  whether  or 
not  the  rates  are  justified.  And  if  they  are  justified,  figure  out  how 
we  can  resolve  it. 

Have  either  one  of  you  testified  before  any  State  legislative  com- 
mitters as  to  this  problem? 

Mr.  Temp.  No,  I  have  not,  except  

Senator  Bumpers.  Have  you,  Mr.  Young? 

Mr.  Young.  No,  I  have  not. 

Senator  Bumpers.  I  assume  that  the  legislatures  that  are  in  ses- 
sion this  year  are  going  to  be  considering  redressing  the  problem 
because  if  their  mail  is  running  like  mine  is,  it's  a  critical  problem 
for  everybody. 

Mr.  Young.  They  really  aren't. 

Mr.  Temp.  If  I  may,  sir,  the  commiscioner  of  the  State  of  Wiscon- 
sin, Thomas  Fox,  has  formed  a  task  force  and  they  have  set  up 
three  subcommittees.  And  they're  addressing  industry  conduct,  No. 
1;  No.  2,  market  assistance  plans  and  pools;  and  lastly,  the  civil  jus- 
tice reform.  And  I  commend  their  commissioner  for  doing  that  I 
think  that's  a  great  step. 

Senator  Bumpers.  One  point  you  make  here  about  a  lawsuit 
being  filed  on  a  piece  of  equipment  that  is  40  years  old.  That  is  ob- 
viously outrageous. 

Mr.  Temp.  Yes.  And  a  number  of  examples  we've  cited  in  the  pre- 
vious testimony,  too,  of  equipment  that  was  much  older  than  that, 
and  sold  many  more  times  than  three  times. 

Senator  Bumpers.  As  I  say— you  know,  I'm  not  suggesting  that 
our  tort  laws  are  perfect,  because  they  certainly  aren't.  And  maybe 
some  tinkering  or  adjusting  is  in  order.  I'm  always  just  reluctant 
for  the  big,  old  Federal  Government  to  start  overseeing  another 
form  of  people's  lives. 

You  know,  it's  an  interesting  thing.  Everybody  believes  in  States' 
righte  when  it's  to  their  benefit,  and  they  don't  believe  in  it  when 
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it  isn't  to  their  benefit.  It's  a  philosophy  that  you  can  go  either  way 
on. 

You  know,  there's  a  proposal  up  here  to  amend  the  Hobbs  Act  to 
get  the  FBI  and  the  Federal  Government  involved  in  picket  line  vi- 
olence. And  there  again,  that's  just  another  place,  you  know,  where 
they're  coming  with  the  Government.  It's  a  violation  of  State  law 
already,  and  what  you're  doing  is,  you're  just  addirs  another  layer 
to  enforce  the  law;  both  the  State  and  the  Federal  Government  in 
the  future  would  be  involved  in  picket  line  violence  because  vio- 
lence is  a  crime  in  every  State  in  the  United  States.  And  I'm  trou- 
bled by  that.  I  don't  know  how  I'm  going  to  vote  on  it  v/hen  it 
comes  up.  Apparently,  I'm  going  to  get  to  find  out  before  long. 

But  I  just— you  know,  I  think  one  of  the  most  conservative  posi- 
tions anybody  can  take  is  to  say  that  the  Federal  Government 
ought  not  to  be  moving  into  this  area.  We've  moved  into  so  many 
areas;  and  yet,  this  is  a  problem  so  critical  that  maybe  there  is  a 
role  for  the  Congress  to  play  here  in  regulating  it.  There  may  be  an 
antitrust  role.  We've  pretty  much  taken  hands  off  of  the  antitrust 
field  where  insurance  companies  are  concerned,  and  maybe  there's 
a  role  for  us  to  limit  liability.  I  don't  know. 

At  the  end  of  these  hearings,  we  will  probably  be  considering 
some  legislation. 

Thank  you  both  very  much  for  appearing  this  morning. 

Mr.  Temp.  Thank  you. 

Mr.  Young.  Thank  you,  Mr.  Chairman. 

Senator  Bumpeks.  Our  last  two  witnesses— and  they  are  supposed 
to  testify  separately,  but  if  they  don't  mind  sitting  beside  each 
other  while  each  testifies,  I'll  ask  both  of  them  to  come  forward- 
are  Mr.  Steve  Martin,  vice  president  of  Government  relations,  the 
Hartford  Co.;  and  Robert  Kabush,  an  attorney  from  Milwaukee, 
representing  the  American  Trial  Lawyers  Association. 

Mr.  Martin,  I  went  up  to  take  a  deposition  one  time  when  I  was 
practicing  law,  in  Hartford;  and  when  I  got  back  home,  we  had  a 
State  senator  in  Arkansas  who  was  considered  to  be  a  little  bit  of 
an  ambulance  chaser  and  filed  suit  against  insurance  companies 
constantly.  And  they  said  the  reason  was  because  he  went  up  to 
Hartford  one  time  and  saw  all  those  big  old  high  rise  buildings 
owned  by  the  insurance  companies,  and  so  he  just  took  them  on  the 
rest  of  his  life.  He  decided  it  would  be  easy  pickin's. 

Mr.  Martin,  why  don't  you  proceed  first? 

STATEMENT  OF  STEVE  MARTIN,  VICE  PRESIDENT  FOR  GOVERN- 
MENT RELATIONS,  THE  HARTFORD  INSURANCE  GROUP,  HART- 
FORD CTj  REPRESENTING  THE  AMERICAN  INSURANCE  ASSO- 
CIATION 

Mr.  Martin.  If  I  might,  before  I  start,  in  response,  a  lot  of  those 
buildings  were  paid  for  by  life  company  money. 
Senator  Bumpers.  I  understand. 

Let  me  suggest  to  both  of  you,  also,  if  you  don't  mind— your 
whole  statement  will  be  entered  in  the  record.  If  you  can  summa- 
rize, I  will  be  grateful  to  you. 

Mr.  Martin.  I  have  a  brief  overview  I'd  like  to  present. 
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I'm  Steve  Martin  of  the  Hartford  Insurance  Group.  I'm  appear- 
ing today  for  the  American  Insurance  Association. 

Liability  insurance  problems  faced  by  small  business  today 
appear  to  be  twofold.  Their  insurance  premiums  have  increased 
substantially  in  the  past  year,  and  insurance  for  certain  risks  has 
become  unavailable.  Increased  premiums  have  occurred  following  a 
5-year  period  begii  rang  in  1980  of  the  most  intensive  competition 
for  business  which  the  insurance  industry  has  ever  seen.  Driven  by 
the  expectation  of  high  returns  on  investment  of  new  money,  many 
insurers,  excess  insurers,  and  reinsurers  began  to  underprice  their 
products,  and  others  were  soon  forced  to  follow  suit.  Those  who 
tried  to  buck  the  tide  quickly  lost  business. 

In  the  meantime,  the  public  benefited  enormously  from  premi- 
ums each  year  that,  for  many,  were  lower  than  each  prior  year.  All 
along,  losses  were  being  incurred  for  which  premiums  plus  invest- 
ment income  were  supposed  to  cover. 

More  and  more,  with  tach  passing  year,  they  did  not.  In  1984, 
the  property  and  casualty  insurance  business  experienced  the 
worst  underwriting  and  operating  results  in  its  history.  Its  pre-tax 
operating  income — a  combination  of  investment  income  and  under- 
writing results—was  a  negative  $3.8  billion.  And  the  cycle  began  to 
change. 

Insurers,  excess  insurers,  and  reinsurers  have  taken  a  financial 
beating  from  which  some  would  not  recover,  and  from  which  others 
would  recover  slowly.  Companies  began  repricing  and  reunderwrit- 
ing  their  business,  and  this  meant  price  increases  and  minimizing 
the  riskiest  businesses  And  some  who  were  having  serious  finan- 
cial problems  or  who  lost  or  faced  reduced  reinsurance  dropped 
some  of  the  classes  of  business  they  had  been  writing. 

Unanticipated  upward  pricing  by  insurers  created  budget  prob- 
lerou  for  small  businesses  and  others,  such  as  municipalities  and 
professionals.  Withdrawal  from  the  market  for  specialty  classes  of 
risk  by  insurers  who  generally  wrote  a  lot  of  that  particular  class 
created  acute  availability  problems.  In  many  States,  availability 
problems  such  as  these  are  being  addressed  by  voluntary  insurance 
industry-supported  market  assistance  programs,  34  States  so  far. 
These  maps  generally  encompass  liability  insurance  for  day  care 
centers,  liquor  liability,  and  municipalities;  but  many  are  prepared 
to  address  other  problems  where  necessary. 

Notwithstanding  individual  insurer  pricing  actions  during  1985, 
that  year  was  also  very  costly  for  the  industry.  At  9  months,  the 
industry's  operating  loss  exceeded  $3.5  billion.  Bui  individual  loss 
ratios  by  line  of  business  began  to  moderate  as  earlier  pricing 
began  to  take  effect.  Price  levels  are  still  below  that  necessary  to 
generate  sufficient  income  to  pay  for  losses  which  are  expected 
from  current  and  future  business.  Nevertheless,  we  detect  a  revival 
in  the  marketplace.  A  major  insurer  has  come  out  with  a  new  day 
care  program;  some  new  liquor  liability  markets  seem  to  be  devel- 
oping; special  programs  are  being  marketed  for  municipalities. 

Many  insurers,  excess  insurers,  reinsurers,  and  analysts  have  ex- 
pressed serious  concern  about  the  increased  unpredictability  of 
commercial  liability  losses.  It  is  the  volatility  of  those  exposures 
which  affects  underwriting  judgments  with  regard  to  current  pric- 
ing and  reunderwriting.  Predictability  is  a  function,  we  submit,  of 
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the  tort  system;  and  the  tort  system  is  full  of  unpredictables  with 
regard  to  insurance  and  business  exposures.  Courts  make  new  rules 
of  liability  all  the  time.  Damages  l  e  virtually  unlimited.  Punitive 
damages  can  be  awarded  regardless  of  a  person's  exercise  of  due 
care.  A  slightly  negligent  codefendant  can  be  held  100  percent 
liable  for  an  award,  if  the  other  codefendants  or  responsible  parties 
are  without  funds.  Insurance  contracts  are  interpreted  beyond 
their  clear  intent.  Existing  limitations  on  causes  of  action  are 
eroded  and  new  elements  of  damage  are  continually  being  created. 

All  of  these  changes  are  courtmade  and  generally  have  escaped 
any  formal  legislative  oversight  function.  All  these  courtnuJe  doc- 
trines continue  to  affect  the  cost  to  all  of  us  of  the  liability  system. 
You  cannot  create  more  cause  of  action,  encourage  more  litiga- 
tion, impose  ever-broadening  deep  pocket  doctrines,  and  foster  the 
notion  that  every  iiyury,  however  caused,  is  entitled  to  recovery 
from  someone  with  full  tort  and  punitive  damages  without  generat- 
ing more  costly  claims  and  lawsuits,  more  loss  handling  expenses, 
and  r  "»re  settlement  costs  and  judgments  which  have  to  be  paid. 
All  of  this  is  beginning  to  take  its  toll  on  our  society. 

Obstetricians  are  giving  up  or  cutting  back.  Vaccine  manufactur- 
ers are  shying  away  from  medically  useful  vaccines.  Some  pharma- 
ceuticals are  not  being  made  available,  even  to  people  who  need 
them.  Engineers  and  architects  are  being  warned  away  from 
projects  likely  to  generate  lawsuits. 

Businesses,  municipalities,  and  professions,  many  of  whom  have 
their  own  insurance  mechanisms,  recognize  the  unfairness  of  the 
deep  pocket  extremes  to  which  the  courts  are  going,  and  are  band- 
ing U  3ther  with  insurers  and  others  in  State  after  State,  in  ef- 
forts to  address  these  problems  effectively  and  fairly. 

It  is  our  view  that  the  worst  of  any  insurance  crisis  will  soon  be 
behind  Ub,  end  that  the  constructive  efforts  by  State  regulators  to 
mitigate  conditions  leading  to  such  crises — and  that  State-by-State 
changes  in  the  tort  system — are  all  essential  steps  toward  improv- 
ing the  availability  and  affordability  of  insurance. 

Thank  you. 

[The  prepared  statement  of  Mr.  Martin  follows:] 
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The  American  Insurance  Association  is  a  national 
trade  organization  of  casualty  insurer. 
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PROFILE 


he  American  Insurance  Association  is  a  full'Service  trade 


organization  of  casualty  insurance  companies.  In  its  present  form, 


JL   the  association  combines  three  earner  organizations  One  of  those, 
the  former  National  Board  of  Fire  Underwriters,  was  organized  in  1866, 
making  it  one  of  the  oldest  trade  associations  in  the  nation. 

The  various  departments  provide  members  with  up-to-date  intelligence 
on  legislative,  regulatory,  judicial  and  technical  developments  relating  to 
our  industry.  The  AIA  also  maintains  liaison  with  insurance  regulators, 
federal  and  state  lawmakers,  other  state  and  federal  government  officials, 
insurance  and  non*insurance  industry  groups  and  media — supplying 
information  and  assistance  on  issues  of  mutual  concern. 

A  countrywide  system  of  regional  offices  and  local  legislative  counsel 
ensures  prompt  and  rigorous  attention  to  casualty  insurance  matters.  At 
the  same  time,  technical  specialists  from  disciplines  as  diverse  as  law, 
economics  and  engineering  educate  members  and  outside  publics  on 
developments  that  may  affect  the  industry  and  its  services  to  the 
insurance»buying  public. 
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Tht  American  Insurance  Association  (AIA)  it  a  trade  asaociation  which 
repreaenta  170  property  aud  casualty  insurance  companies,    the  member 
companies  of  the  Association  provide  the  majority  of  the  commercial  liability 
insurance  coverage  written  throup'tout  the  United  Statea.    We  nave  been  a*k«d 
to  present  testimony  associated  with  the  scope  of  the  availability  and 
aff ordability  of  liability  insurance  problem  currently  being  experienced  by 
the  purchasers  of  insurance. 

Insurers  are  exhibiting  neither  panic  nor  irresponsibility  by  taking  *. 
conservative  stance  on  writing  certain  lines  of  commercial  liability 
coverage.    Rather,  they  are  being  prudent  in  the  face  of  unprecedented  losses 
and  a  rapidly  changing  operating  environment. 
UNDERLYING  CAUSES 

The  "insurance  industry"  is  not  monolithic.    Even  the  largest  companies 
have  a  small  portion  of  the  total  market  share  in  any  single  line  of 
insurance.    Individual  insurers  engaged  in  intense  competition  in  the  early 
1980's  in  pursuit  of  the  premium  dollar  in  order  to  invest.    Insurers  were 
able  to  reduce  the  price  of  their  product  by  balancing  underwriting  losses 
with  investment  income  until  1984.    Lower  prices  inure  to  the  benefit  of  the 
policyholder. 

Extraordinary  losses  experienced  by  insurers,  particularly  in  commercial 
caaualty  lines,  have  forced  insurers  to  raise  premiums  dramatically.  These 
premium  increases  have  clashed  with  the  expectations  of  policyholders,  causing 
hardship  among  some  policyholder  groups  who  rely  on  various  lines  of 
commercial  liability  coverage. 

Many  insurers  have  experienced  such  financial  hardship  that  they  have 
withdrawn  from  writing  some  of  the  lines  of  insurance  they  formerly  wrote. 
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This  it  clerrly  tha  case  insofar  as  specialty  linei,  such  as  day  care  centers 
drain  shop  liquor  liability,  and,  to  some  extent,  municipalities  are 
concerned.    However,  withdrawal  from  these  lines  of  insurance  is,  in  many 
instances,  also  generated  by  the  reinsurance  market,  which  itself  has 
sustained  massive  financial  losses  from  its  U.S.  operations. 

Insurers  and  reinsurers  are  recognizing  that  pricing  and  underwriting 
expectations  for  many  classes  of  commercial  liability  insurance  have  been 
rendered  unreliable  because  of  the  unpredictability  of  future  losses. 
Judicial  misinterpretations  of  insurance  contracts,  statutory  and  common  law 
modifications  of  the  tort  system,  mandated  minimum  levels  of  insurance  in 
federal*  and  state  laws,  society's  increasing  expectation  of  recovering  highe 
and  higher  amounts  from  some  "deep  pocket"  for  virtually  every  injury,  have 
taken  their  toll  on  the  predictability  of  losses.*    These  developments  affect 
virtually  all  forms  of  commercial  liability  insurance,  but  they 

*  Bus  Regulatory  Reform  '"t,  Motor  Carrier  Act,  Superfund,  and  the 
Resource  Conservation      d  Recovery  Act. 

*  —    Avers  v.  Jackson  Township  (N.J.,,  1983)  --  $15.6  million  settlement  for 

alleged  waste  site  injuries. 

—  Dietz  v.  Cray  Brothers  (Pa.,  1984)  --  $750,000  judgment  for  alleged 
wajte  site  injuries. 

—  In  Re  Agent  Orange  (N.Y.,  1984>  —  $180  million  settlement  for  alleged 
defoliant  injuries. 

—  U.S.  v.  Olin  (Ala.,  1983)  —  $2*  million  settlement  for  alleged  DDT 
disposal  site  injuries. 

—  Piatt  v»  Independent  Petrochemical  (Ho.,  1983)  —  $2.6  million  judgment 
for  alleged  dioxin  Injuries. 

—  LaPoint  v.  Hooker  Chemical  (N.Y. ,  1984)  —  $20  million  settlement  sor 
alleged  Love  Canal  waste  site  injuries. 
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especially  affect  long-tail  exposures  where  the  insurer's  (and  reinsurers*) 
policies  can  be  invoked  five,  ten,  or  even  twenty  years  after  the  policy  was 
written. 

The  irost  basic  concept  underlying  insurability  and  insurance  contracts  is 
the  concept  of  risk.    "Risk"  meana  literally  the  "chance  of  loss"  or  the 
"probability  of  loss."    If  a  loss  is  certain  to  happen,  then  there  is  no  risk 
of  loss  to  transfer,  and  an  insurance  trrntaction  cannot  take  place.    There  is 
a  growing  perception  aroonj  underwriters  that  the  accumulation  of  legal 
remedies  provided  under  state  and  federal  liability  systems  are  changing  a 
hitherto  insurable  probability  of  loss  to  an  uninsurable,  virtual  r  rtainty. 
Underwriters  are  attracted  to  predictability  of  loss  but  must  avoid 
inevitability  of  loss. 

The  second  basic  fundamental  of  underwriting  and  insurability  is  that  of 
predictability.    If  there  is  no  way  to  forecast  the  timing  or  amount  of  a  loss 
from  past  experience,  then  the  loss  is  unpredictable.    Any  estimate  would  be 
pure  speculation. 

Standard  coverage  for  liability  insurance  originally  applied  to  bodily 
injury  or  property  damage  "caused  by  accident".    The  accident  concept  was  also 
the  time  trigger  of  coverage  and  the  building  block  of  limits  of  liability. 
An  individual  policy  covered  only  accidents  which  occurred  during  the  policy 
period. 

The  classical  accident,  as  perceived  by  insurance  underwriters  and  policy 
drafters,  was  concrete,  rather  than  abstract.    They  regarded  an  "accident"  as 
a  sudden  event  of  a  physical  nature  that  happened  by  chance  at  a  definite  time 
and  place  and  caused  rather  obvious  injury  or  damage  -  a  collision  of  vehicles, 
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a  scaffold  which  broke,  a  roof  which  collapsed.    "Accident"  was  not  a 
legalistic  concept.    The  underwriters'  conception  of  "accident"  harmonized 
well  with  both  the  classical  liability  principles  of  tort  law  and  the 
fundamentals  of  insurability.    Certainty  as  to  time  and  place  laid  the 
foundation  for  reasonable  predictability. 

By  1970,  it  became  apparent  that  coverage  based  solely  on  the  classical 
accident  concept  was  no  longer  adequate  for  most  insureds.    There  were  true 
"risks  of  loss"  that  did  not  arise  out  of  sudden  causes,  but  were  the  result 
of  continuous  or  repeated  exposure  to  physical  causes  which  resulted  in 
nontraumatic,  multiple  causation,  long-latency  diseases. 

The  extent  of  exposure  for  liability  insurance  coverages  has  changed 
dramatically  in  the  past  decade.    The  relationship  between  low  level  exposures 
to  useful,  but  sometimes  harmful  substances,  and  injuries  to  human  beings  is 
not  well  understood  today  and  is  still  to  a  large  extent  speculative.  Tort 
law  a  few  years  ago  did  not  concern  itself  with  bpeculative  possibilities  of 
harm.    Doctrines  of  joint  and  several  enterprise  liability  had  not  been 
formulated.    It  was  not  until  1974  that  the  deluge  of  asbestos-related  claims 
began . 

The  concept  of  accident  as  a  single  scenario  involving  one  person  causing 
another's  harm  has  changed.    Increasingly,  recent  tort  law  has  applied 
traditional  concepts  of  individual  risk-placing  causation  and  harm  into  the 
modern  commercial  context.    The  result  is  that  certain  communities,  types  of 
persons  throughout  the  nation,  or  classes  exposed  to  risk  of  harm  through 
coiu-tercial  enterprises  have  sought  to  redress  their  harm  through  the  liability 
system  and  hava  sought  to  hold  entire  industries  liable  for  the  creation  of 
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public  risks.    Naw  typei  of  luiti  differ  from  traditional  cases  in  that: 

*  Injuries  are  medically  complex  and  have  multiple  causes,  often  resulting 
in  the  introduction  of  presumptions  into  the  legal  system, 

*  Injuries  have  been  attributed  to  exposure  over  a  lengthy  period  of  time, 

*  Injuries  have  been  applied  to  groups  or  classes  of  claimants, 

*  Defendants  are  often  a  small  number  of  entities  or  businesses  or  whole 
industries  involved  in  certain  types  of  be'.avior. 

The  Deep  Pockets  Report,  prepared  by  the  Institute  of  Civil  Justice  in 
1985,  indicates  awards  differ  among  types  of  defendants.    Awards  against 
corporate  defendants  averaged  over  $120,000  as  against  awards  for  individual 
defendants  of  $18,500.    Where  injuries  were  the  same,  corporate  defendants 
paid  30  percent  rore  than  individual  defendants.    Notably,  governmental 
defendants,  which  20  years  ago  were  protected  by  the  Doctrine  of  Sovereign 
Immunity,  where  subjected  to  an  average  award  of  $38,000. 

Certain  classes  of  additional  defendants  are  perceived  differently  than  in 
the  past.    The  problem  of  drunk  drivers  causing  an  innocent  third  party's 
injury  has  resulted  in  the  expansion  of  liability  to  include  the  provider  of 
the  alcohol.    In  the  past,  everyone  understood  that  some  risk  was  inherent  in 
any  vaccine.    However,  in  recent  times,  law  suits  have  proliferated  against 
vaccine  manufacturers. 

Recent  court  decisions  have  created  new  and  unpredictable  liabilities  for 
property/casualty  insurers.    As  stated  in  the  Villanova  Law  Review: 

*  In  two  recent  toxic  tort  cases,  the  highest  courts  of  California  and  New 
York  have  held  that  liability  for  injuries  allegedly  caused  by  DBS  can  be 
imposed  upon  defendant-manufacturers  without  proof  that  those  defendants 
made  DBS  which  caused  the  plaintiffs'  injury.    In  Sindell  v.  Abbott 
Laboratories  (1980),  the  California  Supreme  Court  accomplished  this  result 
by  fashioning  a  "market  share"  theory  of  liability.    Under  this  theory 
each  defendant  was  liable  for  the  \>roport . on  of  the  judgment  represented 
by  its  share  of  the  DES  msrket  unless  the  defendant  could  demonstrate  that 
it  could  not  have  made  the  product  which  injured  the  plaintiff. 
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Subse*uently,  in  Blchler  v.  Ell  Lilly  &  Co.  (198D,  the  New  York  Court  of 
Appeals  affirmed  *  jury  verdict  against  a  manufacturer  of  DBS  which  was 
based  upon  the  plaintiff's  theory  that  Lilly,  In  concert  with  other  DBS 
manufacturers,  had  w-onsfully  marketed  this  drug  without  proper  testing. 
Under  this  "concert  ot  action"  theory,  the  court  in  Bichler  fc*nd  the 
defendant  liable  for  the  plaintiff*s  injuries  even  though  the  plaintiff 
had  failed  to  prove  that  Lilly — the  only  defendant  named  in  the  suit— was 
the  manufacturer  of  the  DBS  that  the  plaintiff's  mother  had  ingested.1 

In  both  Sinde'xl  and  Bichler.  the  rationale  underlying  the  courts* 
decisions  was  the  same.    In  both  cases,  the  court  was  confronted  with  an 
innocent  victim  unable  to  prove  which  manufacturer  harmed  her  because  of  the 
long  latency  of  the  injury  coupled  with  the  similarity  among  the  products  of 
the  different  manufacturers.    Faced  with  a  choice  between  not  compensating  the 
victim  and  holding  liable  a  company  which  may  not  have  caused  the  harm,  each 
court  chose  a  theory  which  would  permit  compensation  of  the  victim. 

Other  judicial  decisions  have  weakened  defenses  based  upon  the  state  of 
the  art  and  technological  or  economic  feasibility.    In  Beshada  v. 
John3-Mansville  Products  Corp.  (1982),  a  manufacturer  of  asbestos  in  the 
1930* s  was  found  to  have  an  obligation  to  warn  of  the  dangers  associated  with 
asbestos  products.    The  manufacturer  t.s  not  permitted  to  prove  that  at  the 
time  in  question  it  was  not  possible  to  determine  the  possible  harmful  affects 
of  t^bestos.    Prior  t">  this  decision,  under  the  state  of  the  art  defense,  even 
in  strict  liabilitv  cases,  no  manufacturer  would  be  held  liable  for  harm 
caused  by  conduct  or  products  that  could  not  have  been  anticipated  under  state 
of  the  art  knowledge.    This  novel  decision  is  a  particularly  significant 
finding  tor  chemical  product  manufacturers  because  they  may  be  held  liable 


lVillanova  Law  Review.  Volume  28,  No.  6,  September,  1983,  p.  1102-1104. 
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•vsn  in  instances  in  which  the  harmful  pott  Mai  of  the  product  was  not 
discoversble  st  the  time. 

Rulings  of  this  type  dispense  with  s  fundamental  element  of  the  tort 
ayatem— proof  that  the  defendant  was  responaible  for  the  plaintiff'a  harm. 
Such  rulings  disrupt  the  reaaonable  expectation*  of  both  manufacturers  and 
inaurera  concerning  the  limits  of  their  liability. 

Judicial  misinterpretations  of  insurance  policies  designed  to  respond  to 
limited  types  of  pollution  exposures  have  created  additional  concerna  among 
insurers.    Recent  court  decisions  have  expanded  insurance  coverage  for  cleanup 
of  waste  treatment,  storage  and  disposal  facilities  beyond  that  which  the 
liability  policies  were  designed  to  provide.     Insurers  have  lost  confidence  in 
the  words  and  phrases  of  art  which  hsve  been  pieced  in  pollution  insurance 
contracts  in  order  to  exclude  coverages  which  may  be  provided  in  other 
insurance  policies  or  which  may  be  properly  excluded  due  to  the  unpredictable 
or  potentially  cataatrophic  nature  of  the  exposures. 

The  Comprehensive  Genersl  Liability  (CGL)  insurance  policy  is  the 
instrument  used  to  provide  the  vast  msjority  of  insursnce  protection  for 
commercial  ortities  from  liability  for  bodily  injury  and  property  damage.  The 
CGL  insurance  policy  is  a  contract  between  the  insurer  end  the  insured  in 
which  the  psrtiea  define  both  the  risks  covered  by  the  insurance  and  those 
excluded  from  coversges.    The  premium  charged  by  the  insursnce  company  relates 
directly  to  the  frequency  and  severity  of  the  risk  that  the  company  intenda  to 
insure.    Courts  hsve  elected  to  misinterpret  the  insurance  policy  contrsct 
lsnguage  in  orde*  to  maximize  insurance  coverage  for  damages  related  to 
hazardous  waste. 
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Some  decisions  have  gone  so  far  as  to  rewrite  policy  term*  and  create 
coverage  which  insurers  never  intended  to  provide  and  for  which  no  premium  was 
ever  collected.    Specifically,  we  perceive  a  trend  in  court  decisions  that 
interpret  our  standard  CGL  policy  to  broaden  the  scope  of  intended  coverage  as 


•  Narrowing  the  intent  of  the  owned  property  exclusion  to  find  liability  for 
damage  to  *n  insured's  property.2 

*  Overriding  the  scope  of  the  pollution  exclusion  so  that,  for  example,  well 
contamination  cauaed  by  seepage  at  a  hazardous  waste  site  that  occurred 
over  a  12  year  period  was  found  to  be  covered  despite  the  policy 
requirement  that  coverage  be  afforded  for  only  "sudden  and  accidental" 
pollution.3 

•  Converting  *-ue  CGL's  policy  dollar  limit  per  occurrence  into  a  per  claim 
dollar  limit.4 

*  Setting  aside  the  definitions  of  property  damage  and  bodily  injury  so  aa 
to  award  speculative  damuges  for  the  possibility  of  future  harm.5 

The  possibility  of  similar  misinterpretations  leading  to  expansion  of 

coverage  in  the  commercial  auto  policy  exists  due  to  the  inclusion  of  the 

category  of  damages  for  "environmental  restoration"  in  the  Motor  Carrier  Act. 

Many  commercial  auto  insurers  have  reacted  by  excluding  environmental 

restoration  from  their  commercial  auto  policies. 


2See  for  example,  Riehl  v.  Travelers  Insurance  Co..           F.  Suppl.   , 

Civil  Action  No.  83-0085  (W.D.  Pa.,  August  13,  1984). 

3S_ee,  for  example,  Jackson  Township  Municipal  Utilities  Authority  v. 
Hartford  Accident  and  Indemnity, Company.  186  N.J.  Super.  156,  451  A. 2D  990 
(1982).    Waate  Management  of  Carolines,  inc.  v.  Peerless  Insurance  Company. 
323  S.B.  2D  726  (Court  of  Appeals  of  North  Carolina,  December  28,  1984;. 

*See  Township  of  Jackson  v.  American  Home  et.  al..  Docket  No.  L-29236-8 
(Law  Div.,  August  31,  1984). 

5Ayera  et.  al.  v.  Township  of  Jackson    189  N.J.  Super.  561  (Ocean 
County,  April  5,  1983). 
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Concurrent  with  judicial  misinterpretations  of  insurance  contracts, 
rapidly  expanding  liability  concepts,  and  the  recent  drain  on  insurance 
industry  surplus,  the  Congress  has  created  a  series  of  expanded 
responsibilities  for  insurers  and  their  policyholders  by  mandating  evidence  of 
financial  responsibility  in  a  series  of  recently  enacted  federal  legislation. 
The  Motor  Carrier  Act  (1980)  and  the  Bus  Regulatory  Reform  Act  (1982)  have 
mandated  large  minimum  insurance  requirements  for  buses  and  trucks.    In  the 
case  of  a  motor  carrier  tr~r.0forting  extra-hazardous  substances  or  a  bus  with 
a  seating  capacity  in  exec*  of  fifteen,  the  minimum  requirement  for  insurance 
is  $5  million  per  vehicle.    Although  the  Resource  Conservation  Recovery  Act 
was  enacted  it:  1976,  the  final  rule  associated  with  the  financial 
responsibility  requirements  for  waste,  treatment  and  storage  facilities  was 
promulgated  in  1980.    Those  financial  responsibility  requirements  have  been 
phased-in  over  the  last  5  year3.    An  additional  wave  of  financial 
responsibility  requirements  can  be  anticipated  in  association  with  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act  of 
1980.    All  of  these  requirements  for  evidence  of  financial  responsibility  have 
coincided  with  the  insurance  industry's  underwriting  losses  beginning  in  1979. 
INSURER  OPERATING  RESULTS 

In  order  to  put  the  present  liability  insurance  problems  in  perspective, 
it  is  necessary  to  understand  the  overall  financial  condition  of  the  insurance 
industry  today.    Since  1980,  losses  and  expenses  have  exceeded  premiums 
primarily  because  prices  failed  to  kesp  pace  with  loss  costs.    As  a  result,  an 
unbroken  string  of  underwriting  losses  began  in  1979  and  grew  at  an  average 
annual  rate  of  $3  billion  through  1983.    An  even  more  dramatic  increase  took 
plac    *i  1984  when  underwriting  losses  jumped  $8  billion,  reaching  $21.3 
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billion.    Loaaea  from  underwriting  for  the  six  years  1979  through  1984 
totalled  $55  billion.    With  investment  income  fall  ins  f»r  behind  underwriting 
loiaea,  the  industry's  pre-tax  operating  income  -  the  combination  of 
inveatment  income  and  underwriting  results  -  plunged  to  a  negative  $3.8 
billion  in  1984.    Operating  loases  for  the  first  nine  months  of  1985  have 
exceeded  $3.5  billion. 

The  commercial  liability  linei  experience  has  been  particularly  negative. 
Pour  key  commercial  lines  -  general  liability,  commercial  multi-peril, 
workers'  compensation  and  commercial  automobile  -  have  suffered  enormous 
underwriting  losses.    Goneral  liability  leads  all  lines  of  insurance  with  the 
highest  combined  ratio  of  152. 

As  a  business,  the  industry  cannot  afford  to  indefinitely  price  its 

6 

product  at  less  then  cost.    As  stated  by  the  Insurance  Services  Office: 

The  decline  in  surplus  and  questiona  as  to  adequate  loos  reserves 
have  raiaed  concerns  about  the  solvency  of  many  insurers.    In  1984, 
at  least  22  property/casualty  insurance  companies  were  found  to  be 
financially  impaired.    Moat  of  these  companies  were  insolvent. 
Additionally,  several  sizable  insurers  were  placed  in  rehabilitation 
by  regulators  with  an  indication  given  that  liquidation  could  not  be 
avoided.    In  total  for  1984,  companies  accounting  for  more  than  one 
fifth  of  industry  premiums  failed  4  or  more  IRIS  tests.    As  of 
mid-November  1985,  38  companies  have  become  insolvent  since  the 
beginning  of  1984.    That  is  mo  a  insolvencies  than  in  any  full 
two-year  period  since  guaranty  funds  were  formed,  and  the  books 
aren't  yet  cloaed  for  1985. 

A.M.  Best  Company  annually  conducts  a  specialized  financial  analysis 
of  most  United  States  insurance  companies  and  expresses  its 
evaluation  in  the  form  of  a  rating.    All  companies  rated  "Excellent" 
are  considered  to  be  outstanding  and  have  no  material  unfavorable 
variances  from  A.M.  Best's  averages.    Lower  ratings  reflect 
increasingly  unfavorable  variances  from  A.M.  Best's  industry 
standards.    An  "Excellent"  rating  is  considered  essential  if  an 
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iniurer  wishes  to  do  buiineit  with  bop  U.S.  corporat  iom , 
municipalities  and  government  contractors. 

Prom  198Z  to  1983,  30  companies*  ratings  were  upgraded  to  "Excellent" 
while  78  companies'  ratings  were  downgraded  from  "Excellent".  In 
1984,  there  were  38  increases  to  "Excellent",  but  150  companies 
received  rating  decreases  from  this  level.    When  the  1985  ratings 
were  issued,  25  companies  had  an  increase  in  their  rating  while  331 
companies  saw  their  rating  drop. 

The  declining  solidity  of  the  property/casualty  industry  is  also 
illustrated  by  what  is  termed  the  exposure  ratio,  defined  as  the 
ratio  o:  net  written  premiums  to  surplus.    The  percent  of  industry 
premiums  written  by  companies  with  high  exposure  ratios  has  increased 
dramatically.    The  National  Association  of  insurance  Commissioners 
(NAIC)  has  selected  a  premium-to-surplus  ratio  of  3-to-l  as  a 
maximum.    Any  insurer  writing  above  this  level  fails  the 
premium-to-surplus  test.    While  only  4  percent  of  the  industry's 
premium  was  written  by  companies  with  a  premiuat-to-surplus  ratio 
above  3-to-l  in  1982,  by  1984  that  increased  to  15  percent  and 
estimates  are  that  it  will  exceed  20  percent  by  the  end  of  1985. 

While  the  financial  results  of  the  property  and  casualty  insurance 
industry  are  partly  the  result  of  a  competitive  pricing  cycle,  the 
industry  has  also  come  to  recognize  that  it  has  become  a  victim  of 
fundamental  changes  in  the  civil  justice  system  during  the  past 
decade.    More  and  more,  insurers  have  encountered  court 
interpretations  of  prior  insurance  contracts  which  expand  coverage 
beyond  that  which  insurers  intended.    As  a  result,  the  availability 
and  cost  of  insurance  for  current  liability  is  significantly 
influenced  by:     insurers'  concern  about  potential  unanticipated  past 
liability;  the  magnitude  of  potential  liability,  both  past  and 
future;  the  seeming  inability  to  use  contract  language  to  prudently 
limit  insurers'  exposure;  and  a  civil  justice  system  that  continues 
to  create  new  theories  of  liability  and  to  expand  older  theories. 


The  American  Insurance  Association  has  thus  far  categorized  pollution 
liability  and  asbestos  abatement  contractus'  liability  as  falling  into  the 
unmanageable  or  uninsurable  category.    In   .ddition,  there  are  a  number  of 
availability  problems  in  lines  that  are  badly  damaged  by  the  liability  system, 
but  there  is  still  a  potential  that  insurers  can  provide  coverage. *    in  these 

*  Day  Care  Centers,  Liquor  Liability,  Directors  and  Officers,  Physicians 
Malpractice  Insurance,  Nurse  Midwives,  Commercial  Auto  Insurance  (Long 
Haul    Trucking  Companies  and  Bus  Companies),  Rural  Homeowners  Insurance. 
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areaa  AIA  will  vork  actively  with  ita  companies,  other  trade  associations  and 
atate  inaurance  commissioners  to  explore  voluntary  Market  Assistance  Programa 
or  other  market  solutions  to  th*  problem.    A  Market  Aasi stance  Program  (MAP) 
establishes  a  central  adminiatrative  point  where  a  buyer  who  ia  experiencing 
difficulty  in  purchaaing  inaurance  may  come  in  ordei  to  be  referred  to  one  or 
more  participating  inaurers  who  employ  their  established  underwriting  criteria 
and  rating  plana.    A  MAP  can  alao  serve  to  gather  information  about  real  or 
perceived  availability  problema  and  be  a  focal  point  around  which  the 
inaurance  department,  buyers*  groups,  agenta  and  brokera  may  diacuss 
availability  problema  in  a  constructive  manner. 

It  should  be  emphasized  that  merely  shifting  the  burden  from  one  insurance 
mechanism  to  another  doe*  not  address  the  key  problem  associated  with 
availability/affordability  of  liability  inaurance.    Artificial,  involuntary 
insurance  mechanisma  such  as  Joint  Underwriting  Associationa  mask  the 
underlying  problem.    T.ie  answer  to  this  dilemma  has  been  and  remains  tort 
reform.    There  is  a  tendency  among  some  regulators  and  legislators  to  adopt 
the  expeditious  approach  of  forcing  insurers  to  write  insurance  coverage, 
eit    r  on  an  assigned  riak  or  a  pooled  basis.    This  solves  the  immediate 
availability  problem  at  no  apparent  coat  to  th«  public  treasury  and  with  no 
need  to  address  the  difficult  taak  of  reforming  the  tort  liability  system. 

Structuring  alternative  insurance  mechanisms  addresses  a  aymptom  rather 
than  the  cause  of  the  current  commercial  casualty  insurance  avt  lability  and 
affordability  situation.    Although  alternative  insuranc,  mechanisms  may  be 
necessary  in  order  to  respond  to  federal  and  state  financial  responsibility 
requirements,  a  thorough  review  of  common  law  decisions  and  state  i»  .  federal 
statutoi,  liability  oncepfcs  is  essential  if  commercial  casualty  insurance  io 
to  be  both  affordable  and  available  in  the  future. 
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Senator  Bumpers.  That's  an  amazing  statement.  Do  you  feel  a 
little  bit  like  the  illegitimate  child  at  the  family  picnic? 
Mr.  Martin!  Yes,  sir. 
Senator  Bumpers.  Mr.  Habush. 

STATEMENT  OF  ROBERT  L.  HABUSH,  ATTORNEY,  MILWAUKEE, 
WI;  REPRESENTING  THE  ASSOCIATION  OF  TRIAL  LAWYERS  OF 
AMERICA 

Mr.  Habush.  Mr.  Chairman,  I  want  to  thank  you  for  the  opportu- 
nity given  to  me  to  appear  before  this  committee.  I  represent 
60,000  triad  lawyers  in  the  United  States  and  Canada,  and  I'd  also 
like  to  feel— like  yourself— that  I  represent  the  victims  of  negligent 
conduct  as  well,  since  they  do  not  have  a  lobby. 

I  think  there  has  been  an  awful  lot  of  rhetoric  on  all  sides  of  this 
issue,  and  a  great  deal  more  heat  than  light  has  been  generated. 
But  I'd  like  to  put  aside  the  rhetoric,  if  I  can,  and  just  talk  to  you 
today  in  summary  fashion,  not  quoting  extensively  from  my  report, 
which  we  have  filed,  but  just  to  give  you  some  thoughts  on  this 
whole  subject  from  the  point  of  view  of  a  trial  lawyer. 

Has  everyone  in  America  become  suddenly  a  bad  risk?  How  is  it 
that,  all  of  a  sudden,  people  who  have  never  had  claims  filed 
against  them— homeowners,  day  care  centers,  small  businesses- 
are  now  considered  bad  risks?  That  puzzles  me.  And  I  think  that 
when  you  examine  the  report  that  we  have  filed  with  you,  Senator, 
and  with  the  committee,  that  you  will  see  that  what  has  been  going 
on  in  the  last  2  years  due  to  the  mystique  of  insurance  company 
accounting  is  primarily  an  insurance  problem.  And  I  would  like  to, 
if  I  can,  just  in  a  few  moments  cite  some  information  and  facts 
which  might  put  a  little  different  spin  on  the  ball  than  you've 
heard  or  than  the  committee  has  heard  this  morning. 

The  ISO,  which  is  thj  Insurance  Services  Office,  has  been  quoted 
as  saying  that  the  property/ casualty  industry  must  accept  the 
ma;or  responsibility  for  its  current  financial  crisis.  This  is  out  of  a 
document  which  the  ISO  published  called,  "1985:  A  Critical  Year." 

A  floomy  prediction  which  occurred  in  December  1985,  that 
the  property/casualty  industry  would  lose  $5  billion  in  1985,  has 
now  been  turned  around  to  an  admission  that  they  will  earn  a  net 
profit  after  taxes  of  $1.7  billion. 

Best's,  which  is  the  authoritative  magazine  for  insurers,  pub- 
lished by  A.  M.  Best  Co.,  in  its  January  1986  issue  has  advised  that 
if  you  take  into  consideration  capital  gains,  Federal  tax  credits, 
and  increased  investment  value,  the  net  worth  of  the  industry  will 
increase  $7.6  billion  in  1985.  The  Insurance  Information  Institute 
has  reported,  in  their  1984-85  publication,  that  the  assets  have  in- 
creased $15  billion  from  1983  to  1984— which  was  their  worst  year 
in  history— and  the  assets  from  1955  to  1984,  Senator,  have  in- 
creased from  $22  billion  to  $267  billion.  And  that's  the  property/ 
casualty  segment  alone. 

The  U.S.  General  Accounting  Office  has  reported  that  property/ 
casualty  carriers  from  1974  to  1983,  on  profits  of  $72  billion,  paid 
only  $1.3  billion  in  taxes, '    astounding  rate  of  2  percent. 

Senator  Bumpers.  How  ..<uch? 

Mr.  Habush.  Two  percent. 
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Senator  Bumpers.  I  know,  but  what  was  the  dollar  amount? 

Mr.  Habush.  It  was  $1.3  billion  on  a  profit  of  $72  billion. 

Now,  what  is  even  more  curious,  Senator,  is  that  you've  heard  a 
lot  of  talk  about  tort  reform.  And  I  invite  that  consideration.  I 
invite  a  look  at  the  facts  and  not  rhetoric. 

If  I  were  to  tell  you  of  a  system  that  has  a  $100,000  pain  and  suf- 
fering restriction,  no  contingent  fees,  noiyury  trials,  and  virtually 
no  punitive  damages  awarded  other  than  in  intentional  torts,  and 
then  I  were  to  tell  you  that  the  insurance  industry  in  that  system 
has  refused  insurance  coverage  for  day  care  centers,  school  boards, 
ski  teams,  the  City  of  Toronto  and  other  cities,  and  raised  premi- 
ums several  hundred  percent— and  in  some  instances,  1,000  per- 
cent—you would  probably  think  I  was  nuts.  But  let  me  tell  you, 
Senator— and  we  will  submit  this  to  the  committee,  with  your  per- 
mission—the Province  of  Ontario  is  the  place  I've  just  described. 
And  in  the  Province  of  Ontario,  the  headlines  scream,  "Liability 
Coverage  Crunch  May  Shut  Day  Care  Center,"  "Higher  Insurance 
Rates  Get  School  Bus  Operators/'  and  so  on  and  so  forth.  There's  a 
$100,000  limit  on  pain  and  suffering;  there  are  no  contingent  fees; 
there  is  no  punitive  damages;  there  is  no  jury  trial.  But  they  have 
the  same  insurance  crisis  in  Ontario  as  we  have  here  in  the  States. 

[Subsequent  information  was  received  and  follows:] 
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COMMftXSONO  BETWEEN  "TORT  REFORMS" 
THE  LAW  OF  ONTARIO,  CANADA 


BOUGHT  BY  THE  INSURANCE  INDUSTRY  AND 


In  most  of  the  30  etatce,  the  insurance  Industry  is  Making 
legislation  that  Mould  sake  it  Mora  difficult  for  injurad  paopla  to  win 
lawsuits  and  Mould  llait  tha  amount  of    money  thay  could  racovar  if 
thay  do  win.    Tha  law  of  Ontario,  Canada  <whara  tha  insurance  industry 
is  raising  rata*  Just  as  it  is  in  tha  United  States,  saa  Chart  2) 
•Ira Art/  contains  tha  provisions  tha  inaurance  induatry  seeks,  aa  tha 
fol lowing  chart  shows i 


Tha  inaurance  induatry  want  si 

A.     Caps  on  co»oeneetion  for- 
oain  and  mffarlQfl  —  e.g.,  -or 
quadrlplagla  or  brain  daaaga  — 
typically  of  *230,000. 


B.  Restriction*  on,  r*uM^Y| 
daaviqast  e.g.,  limiting  punitive 
damages  to  a  specific  amount  or  a 
specific  multiple  of  the 
companaatory  award,  or  absolutely 
prohibiting  punitive  damages. 


C.     A  prohibition  nfi  InlUfltf 
people  specifying  tha  uaant  t^my 
*eek  in  the  coaplaint  (in  J  tgal 
jargon 9  eliminating  the  ad  4aenue 
clause) • 


D.     Restrictions  on 
continoanev  *m~m  —  e.g.,  by 
eatabliahing  a  all ding  scale  that 
radices  the  par can tags  of  the 
award  the  lawyer  can  receive  aa 
the  award  g*ta  largar. 

6.     Restriction,  on  th»  ml. 
of  tha  lurv  —  e.g.,  taking  the 
authority  to  dataralne  the  amount 
of  punitive  damages  away  from  the 
Jury,  or  requiring  the  Jury  to 
answer  detailed  interrogator* as 
that  limit  ita  di aeration. 


Ontario,  Canada  haai 

A.  Cane  on  compensation  for 
oain  and  suffering.    Ontario  haa  a 
cap  of  4100,00  in  1978  Canadian 
dollars  <*18S,000  in  current 
Canadian  dollars) .    See  Andrewa  v. 
Grand  and  Toy  Albarta  Ltd. ,  2 
S.C.R.  229  U978);  Ontario  Law 
Refora  Commission  Report  on 
Products  Liability,  it  62  U  979) 
(hereinafter  "Ontario  Law"). 

B.  Restrictions  on  cunitive 
damages.     In  Canada,  punitive 
damagaa  are  virtually  unknown  in 
tort  caaes.    Thtiy  are  allowed  only 
for  intentional  torts.  Ontario 
Law  at  73 1  Linden,  Canadian  Tort 
Law,  at  49-31  U977). 

P.     A  prohibition  or.    <iU»  f£ 
peool*  specifying  the  aaoun*  ^h»v 
seeJs,  *  '  th-  complaint.  In  Ontario, 
tho  plainti.f  ia  not  permitted  to 
demand  a  specific  amount  in  the 
complaint.  Gray  v.  Alanco 

De<elopment,  Inc.,  1  O.R. 
39/  U967)J  Ontario  Law  at  73. 

D.     ,H  ccrvfeinoencv  fr^«  In 
Ontario,  contingency  fees  Are 
prohitr^«J.     Ontario  Law  at  72, 

75,  ' 


£•     Restrictions  on  tho  role 
of  the  Jury.     There  is  no 
constitutional  right  ti  n  Jury 
trial  in  Canada.  ,  Hoax.  '.  -iale  ari< 

tdga  trials.     Ontario  L  iw  at  74, 

7-04. 


ERLC 


>33 


489 


F.     P»n«ltiaa  for  ^rivolouB" 
lUjLfcjl        a.g.,  requiring  tha 
plaintiff  to  pay  tha  coat  of 
dafanding  much  «  wit. 


P.     Panalti«»  for  ^rivQlou^" 
»ui  t».     In  Ontario,  if  tha 
plaintiff  loaaa  ha  muat  pay  tha 
dafandant'a  attornay'%  feaa,  aa 
m«11  aa  hi  a  own.     Ontario  Law  at 
72,  76. 
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WHAT  HAPPENS  TO  INSURANCE  RATES  WHEN  "TORT  REFORM" 
LEGISLATION  IS  ENACTED? 

Virtually  tviry  "tort  reform"  iDeasurt  the  insurance? 
industry  is  asking  is  currently  the  law  in  Ontario,  Carina 
(See  Chart  1).     Yet  the  insurance  industry  is  raising 
premiums  bv  400%.  Cancelling  covtrage  in  mid-term  and 
refusing  to  Provide)  covtraot  at  any  price  in  Ontario.  Canada 
just  as  it  is  in  the  United  States.     For  example: 

O    The  insurance  industry  has  refused  to  provide 
insurance  at  any  price  for  Ontario  day  care  centers  <See 
Exhibit  1). 

o    The  insurance  industry  has  refused  to  provide 
insurance  at  any  price*  to  all  but  1   of  121  Canadian  School 
Boards  responding  to  a  questionnaire  (See  Exhibit  2). 

o    The  insurance  industry  has  refused  to  provide 
liability  insurance  for  Toronto  and  many  other  cities  (See 
Exhibit  3) . 

o    The  insurance  industry  has  refused  to  provide 
liability  insurance  at  any  price  to  the  Canadian  national  ski 
teams,  which  have  never  had  a  major  claim  against  them  (See 
Exhibit  4) . 

o    The  insurance  industry  has  raised  premiums  1000X  and 
at  the  same  time  reduced  coverage  for  the  Ontario  intercity 
bus  industry  (See  Exhibit  5). 

o    Hospitals  in  Toronto  can  still  get  insurance,  but 
only  at  "greatly  increased"  premiums  (See  Exhibit  6). 

o    An  insurance  company  renewed  the  Ontario  School  Bus 
Operators  Association's  policy  or  December  1  —  at  4007.  more 
than  it  charged  the  year  before  (See  Exhibit  1). 

If  any  of  the  organizations  deried  coverage  were  ever 
sued  —  and  many  of  them  have  never  been  sued  in  the  past  — 
they  would  be  sued  under  the  laws  of  Ontario,  where  pain  and 
suffering  awards  are  capped  at  $185,000,  punitive  damages  are 
virtually  non-existent,  contingency  fees  are  prc*>._  uted  and 
the  plaintiff  must  pay  the  defendant's  attorney's  fees  if  he 
lotas.     Yet  the  insurance  industry  is  raising  its  rates  4002 
and  more,   cancelling  policies  in  mid-term  and  refusing  to 
provide  coverage  at  any  price  both  in  the  U.S.,  which  has  not 
enacted  the  tort  provisions  the  industry  seeks,  and  in 
Ontario,  Canada,  where  such  provisions  have  long  been  in  the 
law. 
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Toronto  Star 

Friday,  January  10,  1986 


Liability  coverage  crunch 
may  shut  day-care  agencies 


By  Elaine  Carey  Toronto  Star 

Two  of  the  largeat  day-care 
agencies  in  Metro  may  bt  forced  to 


cant  afford  to  self-insure  —  we  non-profit  day-care  centres  to 
have  barely  enough  funds  as  It  It  Metro,  did  manage  to  |tt  Intur- 


and  we  end  np  defldt  financing  ance 


X^—^SSiS  S-^^w^wefina 
ibey  have  been  unable  to  renew  the  funds  to  coreritr 
thetr  liability  insurance. 


 Oct.  1  for  only  a  slight  premi- 
um increase,  "but  we  had  tostax 
away  totally  from  American  Ineur* 
ance  companies,"  director  June 
Hall  said. 
The  US  company  they  had  been 


The  liability  tnturanft  Industry 

FaraTly  bay  Care  Services,  to  Canada  has  hit  a  crisis  because 

which  provides  care  for  about  600  of  sirvn^sating  court  awards  and  j^^-  wtsh  fj.  v^„^<vfl. 

children  through  home  care  and  a  ^^^^^^"^  ie^ai  Astosaffand  up^l 

school-ace  centre,  and  Cradeehlp  nice  have  simply  refused  to  Issue  ra*w.lx.a?'  !JJS2 

SSe!%hS^m  for  ano*he?  ^f""f^PSb!£  ^S^^S^VSSA 

S50  children,  sty  they  cant  get  chiding  four  ofMe^Js  municipal  ^^SSSStSad  a  BrtuS- 

insurance  at  any  cost  governmenta  and  the  Metn  School  lion  siamuiny  i«b  «  onum- 

Cradleshlp's  policy  expires  Jan.  Board,  which  are  now  iJHnsur* 

31  while  Family  Day  Care  has  until  inf. 

the  end  of  February  to  try  to  find  Insurers  dta  problems  to  the 

some  solution,  said  John  Pepin,  its  United  States,  where  several  day 

executive  director.  care  centres  have  been  charged 

"But  our  agent  and  two  others  with  aexuaUy  abusing  children  in 

have  been  trying  everywhere  and  their  care,  as  one  reason  for  their 

there  just  tsnt  anything,"  he  said,  inmniliirneea  to  renew  daycare 

"If  it's  hitting  us  this  way,  It  will  poUdee, 

— '""^  kf* ,K*  M M  **n  *  Umbrella  Day  Care  Coalition,  a^1taw-win~nnd"'Hura^M 
which  arranges  insurance  for  15$  lemCbesaJd. 


insurer  who  was  wflllng  to  take  on 
the  policy. 

Butrepin  said  that  company 
and  others  willing  to  renew  pottr 
dee  two  months  ago  are  now  ffaUy 
refusing,  claiming  that  one  suit  toil 
voMng  a  small  child  could  ,  coal 
them  minions. 

"I  think,  as  aD  these  daycaMQ 
organixaUons  come  up  for  renew*, 
.   M  proo1 


eventually  bit  the  others  as  welL1 

Tty  1,000  per  cast* 

Family  Day  Care,  oce  of  the  old- 
est registered  charities  In  Canada, 
has  been  In  operation  for  139  years 
and  has  never  had  an  Insurance 
claim,  he  said.  Its  premiums  rose 
65  per  cent  last  year  to  about 

R500  but  this  year  the  insurer  re*  n       T  1Mfr_:.,1,lf 

fused  to  renew  the  policy.  By  BmZsxaeer  Toronto  Star 

"At  this  point  we  are  wuHnfto  School  bus  companies  and  school 

pay  1,000  per  cent  more  if  neces*  boards  are  bracing  themselves  for 

sary,  but  we  cant  even  get  a  hefty  vehicle  insurance  Inert  sees 

quote,"  be  said.  that  threaten  to  put  some  smaller 

Dr.  Myrna  Francis,  executive  boa  operations  out  of  business, 

director  of  Cradleshlp  Creche  —  If  school  boards  dont  take  the 

^?^S^SfmflSS°SJ?  ^.^'S^nSn^Z:  opereiors  hevent  yet  been  h^ 


Higher  insurance  rates 
5  hit  school  bus  operators 

r  re*  —      ■  ■     .    _ _        ■  ^mmM ?  t. 


insurance  rates.  Gray  Coach  UoeL 
Ltd.  recently  hiked  the  pricroT 
monthly  commuter  passes  to  covse, 
higher  liability  insurance  prem> 
urns,  The  Ontario  Motor  Coach' AP 
sedation  has  called  for  an  invest^, 
gatlon  bye  WgiaUtlve  committee,  _ 
Moorhead  said  most  sdwoTbua 


cy  when  it  expired  Dec  31,  but 
granted  them  a  month's  extension 
to  try  to  find  other  Insurance.  But 
insurers  simply  say  they  win  no 
longer  Issue  policies  to  daycare 
centres. 

The  provincial  Day  Nurseries 


way  tog 

forth  to  i 

Metro  area  boards  spent  about   .._  „.   

$70  million  transporting  more  than  the  soaring  gas  prices 


than  123,000  students  last  year. 
Board  officials  say  the  cost  of  that 
service  win  increase  considerably 


Inevitable, 

While  some  operators  say  thfu>, 
creeses  will  be  no  more  oUmaJmjf, 


cent  years*  others,  especially;*}*, 
smaller  companies,  are  worried.  . 
I  cant  take  any  large  increases 


Act  requires  daycare  centres  to 
have  liability  insurance  to  operate, 
she  said,  and  they  have  Informed 


have  lability  Insurance  to 
J,  and  they  have  li 
the  province  of  the  situation. 

-We  are  Just  waiting  to  hear 
form  the  government  and  we  will 
very  shortly  have  to  decide  what 
nurse  of  action  to  take,"  she  said. 

Pepin  said  the  implications  of 
putting  1.150  children  out  of  day 
care  are  "horrendous.  Most  of 
these  people  are  low-inc*ms  And 
without  dr/  care  they  would  lose 
thetr  Jobs. 


when  the  new  busing  contracts  are  without  going  bankrupt  If  It  gees 

negotiated  to  the  spring.  up  100  or  209  per  cent,  then  ft 

Insurance  companies  blame  tht  have  to  think  about  dosmgrnty 

higher  rates  —  which  are  also  .doors,1'  said  Ronald  Young,  wfaj» 

causing  problems  for  municipal-  operates  a  fleet  of  SO  busriTor  the* 

itlet,  school  boards  and  trucking*  Peel  Board  of  Education.  Tile 

companies  —  on  increasing  frs-  school  board  is  going  to  have-to- 

quency  and  cost  of  cialme  and  bear  the  brunt  oflbelncreeee.  and 

higher  court  awards  to  accident  they  in  turn  will  have  to  pass  it'wa 

victims  touts  taxpayers." 

Bus  operators  and  schorl  boards  wmiam  McWhlrter,  transports 


said  yesterday  tin -the  situation 
took  them  by  surprta. 

"It  Just  seemed  to  hit  us  In 
November  and  Dscsaber."  said 
Ted  Moorhead,  president  of  the 
School  But  Operators  Aesoctstion 


tlon  officer  with  the  Toronto 
board,  said  school  boards  win  jus* 
have  to  find  the  money  some- 


"Even  If  we  do  get  some  kind  of  of  Ontario.  Moorhead  said  he 

ministerial  approval  to  operate  shocked  by  a  400  per  cent  Increase 

without  insurance.  If  there  was  when  be  renewed  his  insurance 

ever  a  suit  and  we're  not  protect-  Dec.  1. 

ed.  we  put  ourselves  In  a  very  vul*  Charter  bus  companies  have  el* 

nerable  position,"  he  said.  "We  ready  been  hit  with  big  Jumps  'n 


"If  we  dont  realise  that  tb*\ 
whole  Industry  Is  In  trouble  and 
try  to  help  them  out  then  vrrVe 
not  going  to  have  any  transport** 
tlon  service  st  afi." 

The  bus  operators  assodauasvC 
has  achedulod  a  meeting  to  discuss, 
the  Insurance  problem  next  weet.  ~ 
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BACKGROUND  NOTES  -  January  9.  ^jjj 


SUBJECT:     LIABILITY  INSURANCE 


INSURANCE  CLASS:     SCHOOL  BOARDS 

121  of  ths  ICS  besrdo  (oxoludiog  Canadian  Forces  Board 
and  Treatment  Centres)  cespondsd  to  an  inau  >nce 
queetionnaire  distributed  in  early  December  198S  and 
at  this  tine  only  one  board  hat  baan  unable  to  obtain 
liability  insuranc*  uuv»&«y»  *i  all.    The  boird  la  tho 
Moose  rectory  island  Dietrict  High  school  Area. 

several  board*  have  had  to* reduce  the  maximum 
liability  insurance  coverage .that  was  available  to 
than  last  year. 

The  premium  increases  have  ranged  from  a  low  of  12%  to 
a  high  of  543%  over  the  previous  year's  premium. 

Several  boards  have  indicated  ttmt  new  exclusions  have 
bien  imposed  on  them  by  the  insurance  industry*  such 
as  sports  related  activities,  shop  programs*  and 
environasntal  issues.    At  this  time  the  only  boards  to 
hAVp  Artvinart  UK  that  this  hat  bttlk  given  to  them  in 
writing  by  their  insurance  broker  *r*  the  Wellington 
county  Buatd  of  Sduuailvu  mud  the  Kitklen*  Leke  osas»i 
of  Educetloo.    TU«  Wellington  County  Heard  ef 
education  has  halted  all  physical  education  programs 
until  further  notice* 

We  are  currently  working  with  the  Ontario  Association 
of  School  Business  Officials  to  review  that  options 
are  AVAiiAhl*  rn  anhnol  boards  to  tolvt  tliif  problem. 

No  board  is  expected  tc  close  because  of  a  lack  of 
insurance. 

iu»  uuw«tio  An»uLloLluu  >jt  A..fit»Al   Qusi&asS  vfflfUlO 

has  been  trying  for  some  time  to  arrange  e 
co-operative  for  echool  boards  under  which  they  would 
lu»ui»  »«ih  wt!,er.    Plenning  fas  thio  oontinuee*  and 
oAODO  has  askot  Cos  uinictry  or  Mnrerlnn  eestsrannfl 
in  coll«uLluv  the  quired  data.    'The  Minictty  it 
considering  thie  request*  which  includes  a  requeet  for 
financial  assistance  (about  $25*000). 

An  tnter-ministty  work  group  has  been  formed  to 
oxanino  the  sntire  Insurance  simaHnn,  lad  by 
consumer  and  Commercial  Relations.    The  Ministry  of 
Education  has  reprsssntation  on  this  committee. 
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'Crisis'  team 
to  investigate 
soaring  price 
of  insurance 

By  Desbe  Harrington  Toronto  SUr 

A  provincial  task  force  vrlfl  took  at  government-run  cover- 
age  and  tougher  tn^»ranc><  regulation*  in  e  bid  to  solve  the  diss 
of  soaring  premiums  i'*cing  Ontario  cities,  school  boards  and- 
hospitals, 

"This  government  is  not  prepared  to  stand  aside  wL'h  this 
crisis  threatens  some  elements  of  our  economic  and  soda!  sys- 
tem," Consumer  Minister  Monte  K winter  told  the  Legislature 
yesterday. 


Toronto  Star 

Friday,  January  10,  1986 


The  talk  force,  under  forma 
Economic  Council  of  Cansda 
chairman  David  Slater,  will  exam- 
ine tbt  coats  and  availability  of  li- 
ability insurance  in  Ontario  and 
whether  rules  governing  the  indus- 
try could  bo  improved  to  ensure 
stable  rates. 

K  winter  also  announced  rater* 
dsy  a  new  pt*n  to  pay  limited  com- 
pensation to  customers  of  bank- 
rupt insurance  companies. 

The  government  win  berp  hospt* 
tab)  pay  for  massive  premium  in- 
creases if  they  face  "true  financial 
hardship,'*  Kwlnter  promieed. 

Replying  to  qu  jtions  in  the 
Legislature,  K\  inter  said  tbe 

□  Metre  say-care  agencies  may 
dose  without  insurance.  Page  At 

Libera)  government  Is  not  consid- 
ering offering  automobile  insur- 
ance or  public  sickness  and  disabil- 
ity msurance. 

-At  the  present  time  the  govern- 
ment's preference  Is  not  to  be  in 
the  insurance  business,"  Kwinter 
added  outside  the  Legislature. 

-On  the  other  hand,  if  the  case 
can  be  made,  and  if  it  can  be  docu- 
mented that  this  would  be  the 
route  to  go  and  makes  economic 
sense  and  provides  the  kind  of 
services  required,  we  would  cer- 
tainly look  at  it." 

Metro  and  the  munidpaliUes  of 
Toronto,  York,  Etoblcoke  and  East 
York  have  been  unable  to  get  any 
insurance  cover  see  igalnst  per- 
sonal injury  for  ISW.  The  province 
is  encouraging  municipalities  to 
set  up  insurance  pools  to  handle 
soaring  rstes  and  lack  of  coverage. 


'Poajsjirrhsng' 

Opposition  Leader  Larry  Gross- 
man complained  that  Krtnter  has, . 
"after  six  months  of  literally  doing 
nothing,"  decided  to  appoint  a  task 
force  ^twU  take  a  minimum  of 
another  three  months  before  any 
thing  happens." 

New  Democratic  Party  leader 
Bob  Ran  said  the-  government 
should  Introduce  a  sickness  and 
disability  Insurance  plan  for  ail 
Ontarians,  as  weC  as  an  auto  insur- 
ance scheme  similar  to  those  is 
Manitoba  and  Saskatchewan. 

But  « witter  pointed  out  pottle- 
Insurance  plans  in  these  t#o  prov- 
inces were  fating  oefttUth<iyeer. 
He  said  tbe  problem  of  soaring 
premiums  was  worldwide  because 
of  high  court  awards,  low  interest 
rates  paid  on  Investment  on  premi- 
ums, and  competitive  cut-rate 
premiums  offered  several  veers 
ego. 

Outside  the  Legislature.  Kwinter 
said  tbe  government  will  ar.  up  a 
plan  to  provide  a  maximum  of 
•200,000  ia  coverage  to  customers 
of  companies  that  go  bankrupt  All 
teniae  will  be  asked  to  pay  into 
und  st  rates  to  beset  later. 
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.'..-urance  prODiems  Ski  teams  can't  get  liability  insurance 

may  curtail  season 
for  Canadian  skiers 


SiitcMatiO  Canadian  »raM 
OTTAWA 

Canada's  MUonal  ski  learns  may 
Mve  te  leave  the  Wxtd  Op  circuit 
at  iM  end  o(  this  month  became  of 
m  Mswraoce  probtem  that  could 
MM  cripple  competitive  sklmg 


9m  Piymtrt.  executive  director 
ef  me  CaMdtaa  Ski  Aaaodation, 
etp  ue  bumiHy  u  an  sWfekJot 
HtMMy  hsaarani'jj  may  fore*  (he 
■MdtUM  mi  only  w  cat]  mum  lu 


Mr.  W  mtek  taid  m  oouM  mc  fee 
Snort  CaMda,  with  ks  mm  fcmet- 
mm  m  Otymak  sports,  afiowing 
(»•  teem  *m  called  horns, 
.  The  asportation  b  om  of  a  grow, 
tag j.  group'  of  epem  atgeaitatJom 
fhahng  K  dtfflcult  to  purcMetliebtl. 
Iry  laauraace  «t  an  affordable  coat. 

The  CSA  Mvs  it  ares  ftrtt  loM  thai 
the  price  of  liability  Insurance 
weuM  double,  and  thee  (*uad  ttr»l 


ER?C 


comae*  was  unavailable  at  any 
price 

The  association's  current  cuvtr 
aaa  on  national  alpine.  Cn«  coun- 
try, fwnpinf.  free-style.  bUthlon 
and  aordlc  combined  skkrx.  coach- 
es and  staff  end*  on  Jan  ».  after 
several  exleaaaoaa  by  the  New 
York-based  American  Home  Assur. 

SKI-  Pace  A! 


Meet  arovmcUl  ski  program  aad 
cksb  program  weuM  also  be 
stace  they  are  tied  la  tM 
*•  msuriaci  pokey.  Tee  CSA 
eaaeetrve  ftaM  aa  emergency 
.r  eatkejM  Jan.  S  m  Ottawa. 

GMm  Woriefe,  the  aeiienal  Mad 
ceeck,  aaM  yesterday  m  KIcibueheL 
Auetrte,  that  he  hadn't  ben  MM 
MM  the  taarm  snagM  be  called 
kerne  ar  evee  tMt  there  la  aa  hamr- 


"ft  cenaiafy  at  news  to  me. !  find 
It  eattemety  hard  to  even  envMoa  it 
I  I  really  cut  ieaagfaw 
on  that 


•  FromPafeOne 

a  nee  Co. 

"I'm  not  sure  what  will  happen 
after  that,"  Mr  Payment  saM  yes- 
terday "TTe  odds  are  food  we 
won't  have  insurance  The  execu- 
tive mutt  dectte  wtat  to  do. 

"If  we  dont  Ond  re-loeuren . . .  H 
could  mean  recalling  all  the  teams 
and  It  could  affect  all  of  oar  devel- 
oping teams  leading  to  IfM,"  the 
r  of  the  Whiter  Orympbs  ta 


year  of  tl 


Payment  said  he  upderatanda 
that  VS.  teams  may  also  MMvtng 
Insurance  probkma.  He  said,  how- 
ever,  that  European  ski  teems  stoat 
face  the  sort  of  problem  confronting 
Canadian  teems,  at  least  M  pert 
becauee  accident  settieeaeota  tend 
to  be  Sower  in  Europe 

Ha  aaM  be  Ms  bean  trying  to  got 
more  Information  oa  tM  European 
sttuatkM  to  aaa  at  M  can  glean  any 
pointers  to  heap  Canadian  ski  teams 
deal  ortth  tMtrdlitkattles. 

CSA  was  first  advised  by  Ha  ta- 
aurance agent  It  cauM  expect  to  any 
between  MM»  and  SIMM)  for  ilt 
miUhm  ta  UatOKy  taaurance  for 
IMS.  Mr.  Payment  aaM  the  CSA. 
which  has  never  had  a  aujor  liabili- 
ty daira  against  h^wea  willing  to 

«ok,  

HabiUty 

paid  ITjMI  for 
liability  haaarance.  with  tM  prami- 
«m  rising  to  HtM  test  year. 

Mr.  Payment  said  the  aatoclattoB 
Ma  been  unable  to  find  covenge 
from  any  of  about  !M  cer^anlea  it 
has  approached  That  hurts  tM 
aaaodauon  with  the  option  of  going 


through  the  remaining  three  months 
of  tM  season  whhout  habuily  insur- 
ance. 

"If  we  had  no  Insurance,  it  would 
expooe  the  coachm  en**  ?l*t  to 
(possible)  lawauiu  and  we  could 
have  mam  realisations,"  Mr. 
Payment  sabl  "Some  volunteers 
have  mdkatad  they  wttJ  resign  If 
there  Is  no  insurance  " 

TM  CSA  la  comeoering  buying 
accident  mauraace  for  the  skiers, 
but  that  Is  expensive  and  it  doss  not 
cover  the  volunteers,  coaches,  staff 
and  tM  association. 

"If  a  sk!,r  becomes  paralysed, 
accident  taaurance  may  pay  J2S*Y 
•M,  but  to  mar  decide  ta  sue.  A 
settlement  of  a  few  million  km*! 


inaurance  at  any  price, 
la  MM,  the  CSA  pa 


The  Increaaed  difficulty  of  jettin| 
adequate  Uabillly  insurance,  a  re- 
suit  of  largj  claim  settlements  m 
North  America,  has  affect  tj  all 
Canadian  amateur  sports  organlia 
Hons 

Hugh  Glynn,  presldenl  of  the 
National  Sport  and  Recreation  Cen- 
tre, had  no  Instant  remedy,  but  said 
the  problem  needs  Immediate  alien. 
Hon.  He  mid  M  Informed  Otto  Jell- 
nek,  the  Minister  of  Fitness  end 
Amateur  Sport,  about  tM  situation 
before  Christmas,  but  has  not  had  a 


ifMv 
"One  I 


thing  at  for  certain  the 
Government  must  step  in  They  will 
bring  volunteer  eras  taxations  to  a 
standstill,  if  they  keep  this  up  It 
appears  to  be  a  pressure  tactic  (by 
IM  Insurance  companies)  to  bring 
action  from  tM  Government 

"Our  orgaalTationa  have  gone  as 
lar  m  Lloyds  of  London  and  they 
have  tamed  us  down." 

Rob  Toller,  a  spokesman  for  Mr. 
JeUntX  aaM  on  Monday  that  the 
minhver  we*  xlraneiy  concerned 
about  the  sttwttan  and  was  "sack- 
ing tM  Met  advice  be  could  find" 
from  Uw  sports  community  and  the 
Insurance  toduatry 

"But  really.  M  doesn't  know  Just 
what  M  can  do  to  ease  tM  situa- 
tion/' 

Barbara  ktefXeeell.  Minister  of 
State  Mr  Floance.  mdlcated  In  Par* 
(lament  on  fcu  Jay  that  ahe  win  U 
brhartsgio  new  policies  to  deal  with, 
tM  general  problem  of  liability 
kjurance,  but  ahe  did  not  elaborate 
on  what  those  fnhlatfvas  would  be 
A  special  committee  of  tM  Ontario 
Legbdatate  already  Ms  been  struck 
o  study  the  situaUoo. 


( 
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bACKGROUND  NOTES  -  JANUARY  9.  1986 


333  Yo«5»S<fMI 
Toronto  Ontano 

M7A  3*1 


Minirry  of 
Conaumer  and 
Commercial 
Relations 


SUBJECT:     LIABILITY  INSURANCE 


INSURANCE  CLASS:  BUSES 

Since  the  OMCA  wrote  the  Premier  on  September  tether  eenioc 
etas?  from  MTC  and  CCR  htvi  been  invt lved  in  meetings  end 
initiative!  aimed  at  aiiiitlng  the  but  industry.  Notably, 
arrangements  were  made  with  the  Facility  Association  to  provide 
insurance  coverage  foe  this  industry,  the  Honourable  Ed  Fulton 
hat  met  with  the  OMCA  and  has  gained  insight  into  the  imurancs 
crisis  from  the  Industry's  perspective,  and  the  Deputies  ftOR 
MTCr  CCRr  and  Tourism  and  Recreation  have  met  to  seeX  solutionc 
to  this  problem. 

The  Deputy  Minister  of  Cm  met  with  representative  from  ths 
Ontario  Motor  Coach  Association  on  November  23.  1985. 

teiryttCTlVE  TMMgPTftTCLY  bus  cucslec  Uilfl  iacteaaae  will  bs 
approved  by  the  Miniiter  MTC  without  referral  to  the  OHTB. 
This  will  allow  tariff  increases  due  to  insurance  premium 
increases  to  be  approveo  in  a  weeX  instead  of  the  previous 
30-60days. 

The  Intercity  bus-  Industry  in  Ontario  is  facing  lncrsased  costs 
of  liability  insurance,    Premiums  have  increased  ten-fold  from 
levels  of  $2000>3000  per  coach  to  $20000-24000  per  coach  for 
much  lass  coverage 


hminniffTirmnaiJ 


ERIC 
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BACKGROUND  NOTES  -  January  9.  19fl& 
SUBJECT:     LIABILITY  INSURANCE 


INSURANCE  CLASS:  HOSPITALS 

in  June  of  1985,  tha  Ministry  of  Health  became  iwars 
of  a  najer  peles  Increase  in  hospital  liability 
insurance. 

July  8,  1985,  th»  staff  of  the  Ministry  of  Health  met 

Wi.lL  t»v»t«»»uL«Liy«*  Of  th*  Outeil©  HOJpitai 

Association  and  their  Insurance  broken. 


The  Ontario  Hoepltal  Association  bat  established  a 
TasK  Torce.  including  an  obeerver  from  tba  Ministry  of 
Wealth  to  review  tha  elteniartvee  available  rn  rhr* 
industry.    Tba  raviaw  will  include  anamination  of 
options  euch  as  salf  Insurance,  chants  in  coverage 
from  occurcence  to  claims  made,  etc. 

A  gfoup  of  20  Metro  Toronto  hospitals  are  conducting  a 
similar,  but  independent,  review. 

The  hospiMls  of  tna  Province  ere  still  able  to 
purchase  liability  inuuranee,  although  at  a  ersatly 
Increased  premium. 

In  terma  of  the  increased  premiums*  the  Ministry  of 
Health  has  not  made  any  overall  provision  for  the 
costs  but  is  es-viswlno  each  hospital'*  nvarall 
financial  position  and  ia  prepared  to  provide 
additional  funds  In  caaaa  of  true  financial  nardeh.Vp. 


Consumer  ai 
Commercial 
Relatione 


Botttlii  Minittry  o*  Health  and  tht  <?,k,a.  B,t  with 
the  Superintendent  of  inturanct  tubttqutntiy  tg  raviaw 
optiono/aitornatlvoc  that  might  bo  available. 


497 


Mr.  Habush.  In  Wisconsin,  we  have  a  $50,000  cap  on  municipal 
governmental  units',  villages',  and  towns'  liability,  it  had  been  a 
$25,000  cap  until  recently.  There  are  similar  restrictions  in  Penn- 
sylvania and  in  Florida.  In  Wisconsin,  a  few  months  ago,  41  coun- 
ties had  their  insurance  completely  pulled  away.  No  coverage;  bare. 
This  is  with  a  cap  that's  been  in  existence  since  the  early  1960's, 
and  the  only  exposure  that  these  governmental  units  are  subjected 
to  are  motor  vehicle  accidents — which  are  covered  by  standard 
auto  policies— and  what  they  call  "1983  police  brutality  cases." 

Senator  Bumpers.  Was  that  a  $50,000  pain  and  suffering  limita- 
tion? 

Mr.  Habush.  Total  recovery,  Senator. 
Senator  Bumpers.  Total  recovery? 
Mr.  Habush.  Total  recovery. 

Senator  Bumpers.  Total  recovery.  And  how  long  has  that  been  on 
the  books? 

Mr.  Habush.  Since  1963  or  1964.  It  was  $25,000  until  a  couple  of 
years  ago,  when  they  raised  it  to  $50,000.  And  in  Pennsylvania, 
they  have  equally  restrictive  coverages  and  they  have  the  same 
type  of  insurance  unavailability  and  affordability  crisis  there.  Now, 
I  don't  understand  how  that  happens. 

I  testified  in  front  of  Tom  Fox  s  committee  in  Wisconsin,  the  one 
that  was  referred  to  in  the  prior  testimony.  And  when  I  was 
through  the  director,  Stanley  York  of  the  League  of  Municipali- 
ties—whom I  know— said,  "Bob,  I  don't  understand  why  I  can't  get 
insurance  for  my  counties  here  in  Wisconsin  when  we  have  this 
cap,  and  we've  had  it  since  the  early  1960's."  And  my  response  was, 
"I  don't  understand  it  either.  I  suggest  you  ask  the  president  of 
Milwaukee  Mutual,  who  is  sitting  next  to  you,  why  you  can't  get 
it." 

Senator  Bumpers.  Let  me  ask— I  hate  to  interrupt  you,  Mr. 
Habush,  in  your  testimony.  But  along  that  line,  have  you  done  any 
research  on  how  many  lawsuits  have  been  filed  against  the  coun- 
ties now,  as  compared  to— say— the  1960's  and  early  1970's? 

Mr.  Habush.  No.  We  are  commissioning  a  study— I  don't  know  if 
that  information  is  available.  I  think  that  it's  fair  to  say,  Senator, 
that  where  the  doctrine  of  sovereign  immunity  or  governmental 
immunity  has  been  eliminated,  that  has  increased  the  number  of 
cases. 

I  think  it's  also  correct  to  say  that  there  have  been  more  cases 
against  governmental  units  for  police  brutality  and  violations  of 
civil  rights  than  there  have  been  in  the  past.  But  my  point  is  that 
even  in  States  that  have  the  severest  of  restrictions— much  more 
severe  than  anyone  has  even  proposed— it  hasn't  prevented  an  in- 
surance company  from  totally  withdrawing  from  the  market,  willy- 
nilly,  if  they  decide  they  don't  want  to  write  the  insurance  any 
more. 

Now,  the  tort  system  isn't  perfect.  But  there  have  been  some 
studies  conducted  which  are  more  than  just  rhetoric.  There  was  a 
Rand  Corp.  study  from  the  Institute  of  Civil  Justice  which  reported 
in  November  1985,  and  I  quote:  "Our  research  shows  that  juries 
are  usually  sensible  and  their  decisions  have  been  remarkably 
stable  over  20  years.'  ^ow,  this  is  the  Rand  Corp.,  which  basically 
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has  been  doing  all  the  author  itative  studies  on  behalf  of  most  of 
the  insurance  companies. 

The  University  of  Wisconsin— two  law  professors— did  a  study 
which  was  published  in  the  UCLA  Law  Review  which  indicated 
that  50  percent  of  claims  are  less  than  $10,000,  and  that  only  12 
percent  of  claims  filed  are  more  than  $50,000;  and  that  the  large 
case  is  really  quite  rare. 

The  Honorable  James  Florio,  who  is  chair  of  the  House  Subcom- 
mittee on  Commerce,  Transportation,  and  Tourism,  in  January 
1986  <vas  quoted  as  saying, 

My  subcommittee  has  not  been  provided  with  data  that  proves  that  the  broad 
scope  of  the  insurance  crisis  is  attributable  to  runaway  judges  and  juries. 

In  Best's,  that  same  magazine  that  I  cited  earlier,  in  February 
1986,  it  was  said, 

Insurers  were  trying  to  increase  market  share  and  generate  greater  premium 
volume  to  take  advantage  of  record  interest  rates,  and  they  spawned  a  savage  price 
war. 

It  has  been  stated  by  the  president  of  the  American  Insurance 
Association,  Mr.  Cheek,  on  November  8,  1985,  that  prices  today  are 
back  to  their  1977-78  level  when  adjusted  for  inflation.  That's  how 
low  they  were;  they're  just  back  to  1977-78  when  adjusted  for  infla- 
tion. And  there  are  reports  that  1986  is  going  to  be  a  banner  year 
for  insurance  companies.  Insurance  stocks  are  the  hottest  stocks  on 
the  stock  market  right  now,  outperforming  all  other  stocks  for 
future  investors. 

Mr.  Chairman,  what  we  have  seen  here  is  catchup.  What  we 
hay  seen  here  is  hysterical  underwriters  who  read  about  a  case  for 
child  abuse  in  California  and  decide  that  all  day  care  centere  are 
bad  risks.  An  underwriter  or  underwriters  who  read  about  some 
midwives  being  sued  for  midwife  malpractice  and  decide  they  are 
all  bad  risks.  Underwriters  who  decide  that  their  surplus  requires 
them  to  pull  out  of  some  less  profitable  lines,  so  they  completely 
withdraw  from  the  market.  And  it  cuts  across  the  entire  segment 
of  the  society,  including  lawyers.  Lawyers  all  over  the  country  are 
having  difficulty  getting  legal  malpractice  insurance,  as  well,  and 
so  it  s  not  just  the  accountants  or  the  architects. 

Let  me  just  read  a  quote  to  you,  Senator,  which  is  from  the  Jour- 
nal of  Commerce,  June  18,  1985,  attributable  to  an  insurance  com- 
pany executive:  "It  is  right  for  the  industry  to  withdraw  and  let 
pressures  build  in  the  courts  and  in  the  State  legislatures." 

I  suggest  to  you  that  this  massive  dislocation  in  the  marketplace 
is  doing  just  that,  and  I  caution— I  caution—  the  lawmakers  to  ex- 
amine this  very  carefully.  And  when  you  look  at  States  and  juris- 
dictions and  provinces  where  there  are  already  severe  restrictions 
on  tort,  and  you  see  the  same  insurance  problems,  the  inescapable 
inclusion  is  that  this  is  essentially  an  insurance  problem. 

Now,  I  believe  that  the  McCarran-Ferguson  antitrust  immunity 
must  be  eliminated.  There  has  been  a  total  lack  of  State  regulation 
by  State  insurance  commissioners.  There  must  be  Federal  interven- 
tion in  this  respect. 

Second,  you  should  give  encouragement  to  self-insurers.  You 
should  create  tax  advantages  so  people  can  self-insure  and  create 
their  own  insurance  funds. 
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Third,  1  think  there  should  be  prior  approval  01  rates,  and  that 
insurers  shouM  be  required  to  place  ~  band  around  their  ratec  so 
that  they  cannot  increase  or  decrease  tiled  rates  m  e  than  a  cer- 
tain percentage  from  the  consumer  price  index. 

I  think  there  should  be  the  creation  of  joint  underwriting  asso- 
ciations, funded  by  the  insurance  companies  writing  business  in 
the  States,  which  would  kick  in  automatically  if  5  percent  of  the 
standard  risks  in  the  State  could  not  get  insurance  in  the  private 
sector. 

And  finally,  I  think  that  there  should  be  the  formation  of  citizen 
insurance  boards  like  the  citizen  utility  boards,  so  that  the  citizens 
of  this  country  can  have  some  type  of  aJ  ocate  overseeing  the  in- 
surance industry  since  it  seems  to  me  that  the  industry  has  indicat- 
ed by  its  conduct  that  it  will  not  act  responsibly  vdthout  such  over- 
seeing by  the  public. 

I  hope,  Mr.  Chairman,  that  I've  given  a  little  different  spin  on 
the  ball  than  perhaps  you've  heard  before.  In  our  paper,  we've  indi- 
cated where  we  believe  reserve  manipulation  has  occurred.  We 
have  shown  you  in  our  paper  wh  r^  the  industry  has  actually  re- 
duced loss  reserves— reduced  lo.  s  i  serves  during  a  period  of  time 
insurers  were  trying  to  put  business  on  the  books  arJ.  they  were 
trying  to  increase  the  su^nb 

So  I  invite  examination  oi  the  entire  system,  both  insurance  and 
the  tort  system.  AM  again,  I  thank  you  for  the  opportunity. 

[TTie  prepared  st  .tement  of  Mr.  Habush  follows:] 
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STATEMENT  OF  ROBERT  HABUSH,  PRESIL£NT-ELECT, 
ASSOCIATION  OF  TRIAL  LAWYERS  OF  AMERICA 

INTRODUCTION 

Across  the  country  businesses,  professions,  organiza- 
tions, and  governmental  units,  among  others,  are  crying  out  for 
radical  changes  to  the  civil  justice  system  which  are  described  as 
reforms.  These  suggested  changes  are  restrictions  on  recoveries 
and  attorneys'  fees.  The  entire  movement  was  precipitated  by  the 
conduct  of  the  insurance  industry  which  made  insurance  both 
unbailable  and  unaffordable  to  thousands  of  insureds. 

The  insurance  industry,  in  an  effort  to  '-stify  their 
conduct,  blamed  the  civil  justice  system  for  its  actions  and 
advised  the  American  puLUc  "hat  unless  there  were  serious 
cutbacks  in  th*  rights  of  injured  poopJe  to  recover  damages, 
insurance  would  remain  unavailable  and  ui'^ffordable. 

There  have  been  several  lonely  voices  in  the  wilderness 
that  have  attempted  to  inform  the  public,  including  the  legis- 
lators and  lawmakers,  that  the  problems  currently  faced  by  the 
industry  are  due  to  its  own  mismanagement  and  underpricing  of 
insurance  products. 

There  is  an  assumption  that  the  property/casualty 
insurance  industry  has  been  and  i3  in  deep  financial  trouble  and 
'chat  the  requested  reforms  are  necessary  to  preserve  an  industry 
that  is  ill  from  the  ravages  of  an  out-of -control  civil  justice 
system. 

An  additional  assumption  was  that  recent  premium 
increases  and  unavailability  of  insurance  was  aiso  due  to  the 
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legal  system.  Both  assuapt'ons  are  completely  false.  The  fact  Is 
that  for  the  past  several  decades  the  insurance  mduscry  has 
generally  done  very  well  and  even  in  times  of  heavy  underwriting 
losses  due  tc  inadequate  prerai'im  prices  there  were  increases  in 
overall  assets  and  an  adequate  return  on  net  worth.  Moreover,  it 
appears  clear  that  the  insurance  industry,  indeed,  will  do  very 
well  in  1986  and  that  the  property/casualty  stocks  on  the  stock 
market  have  become  very  attractive  investments. 

In  December,'  198S,  headlines  across  the  country 
screamed,  "Underwriting  Loss  for  Property/Casualty  Industry  Kits 
New  Highs".  The  statement  was  patently  deceptive.  Although  it  is 
true  that  due  to  the  insurance  companies '  peculiar  accounting 
methods  there  was  an  underwriting  loss  anticipated  by  the 
insurance  industry,  it  was  not  true  that  the  net  profit  after 
taxes  would  be  a  loss  of  S5.S  Billion.  The  truth  and  the  fact  is 
that  for  1985  there  should  be  a  51.7  Billion  net  profit  after 
taxes  for  the  property /casualty  industry.  This  was  disclosed  by 
Ttv  Insurance  Information  Institute  after  Ralph  Nader  and  Robert 
K inter,  of  The  National  Insurance  Consumers*  Organization,  drew 
attention  to  the  false  predictions  for  1985.  It  is  also  srue  that 
if  the  estimated  S2.1  Billion  in  policyholder  dividends  is  added 
back  into  income,  the  net  profit  after  taxes  for  1985  wculd  be 
53.8  Billion.  A  far  cry  from  the  claim  a  SS  5  Billion  loss. 
( Washington  Pes  t ,  Tuesday,  January  14,  1936,  article  by  Sari 
Horwitz). 

What  is  it  about  property/casualty  insurance  practices 
that  are  so  mysterious  and  misunderstood  so  as  to  permit  this 
massive  deception  of  the  American  insurance-buying  puolic 
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In  the  discussion  and  illustrations  which  follow,  the 
mystique  will  be  stripped  aaide  and  the  truth  will  become  very 
clear:  • insurance  company  accounting  methods,  business  practices, 
and  cyclical  influences  -  not  the  justice  system  -  have  been  the 
cause  of  the  recent  crisis  in  the  liability  insurance  marke*  lace. 
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INSURANCE  COMPANY 


In    order    to    appraciata    reserving    practices,    it  is 
necewiary  to  examine  the  make  up  of  in  insurance  company. 


Property/Casualty  insurance  Company 


Business 

Incosie  Is  derive**  from: 

A.  premiums; 

B.  additions  to  income  by  re- 
ducing old  claim  reserve 
estijsates . 

Losses  occur  froeix 

A.  losses  actually  paid  to 
claimants; 

B.  new  case  esc  is*  tee  far  fu- 
ture payments  (reserves); 

C.  Increases  1a  old  claim  re- 
serves ; 

Ot    the  cost  of  handling  claims 
(adjusters,  investigators, 
lawyers,  etc.); 

Z.     cost  of  -dainist ration  of 
the  insv  %nce  company 
(clerks,  typists,  etc.). 


Investaent 


Investment  earnings  are  rea- 
lised from: 

A.  Interest  and  dividends 
from  Investments; 

8.  capital  gains  from  sales 
of  stocks  and/or  bonds 
(premiums  and  loss  re- 
serves  are  Invested)' 
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ASSETS  OF  PHOPE  \  i /  AND  CASUALTY  COMPANIES 
HAVE  GROWN  STEADILY  IN  THE  LAST  30  YEARS 


Despite  periodic  complaints  by  the  insurance  industry  of 
hard  times,  the  facts  are  that  the  insurance  industry's  assets 
(property  and  casualty)  .ave  grown  from  S22  Billion  in  1933  to 
S264  Billion  in  1984.  Only  once  in  that  period  of  time  (1974)  did 
assets  fail  to  increase  annually.  (Source  -  Insurance  Information 
Institute).    (Chart  A) 


PROPERTY  AND  CASUALTY  ASSETS 
1984 


YEAR 

ASSETS 

1953 

22 , 304, 600 

1936 

23,106,000 

1937 

23,448,700 

1938 

26 , 308 » 600 

1939 

28,601,900 

1960 

30,132,400 

1961 

33,690,100 

1962 

34,216,800 

19*3 

37,076,200 

1964 

39, 864,800 

196b 

41 , 842, 900 

1966 

42, 288,400 

1967 

46, 561,700 

1368 

51,225,600 

1969 

52,368,800 

1970 

SS, 593, 700 

1971 

67, 284,400 

1972 

78,885,000 

1973 

83,862,400 

1974 

82,115,300 

1973 

94, 118,000 

1976 

112,975,000 

1977 

135,513,000 

1978 

149,097,000 

1979 

174 t 228, 000 

1980 

197,661,000 

1981 

212, 303 ,000 

1982 

231,693,000 

1983 

249,121,000 

1984 

264,735,000 
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Chart  C  demonstrates  how  in  the  seventeen  years  frcm 
1967  uirough  1984.: 

1.  Investment  Income  has  steadily  risen,  althougn 
sharply  increasing  in  the  double-digit  interest-rate  years  of  the 
late  1970's  and  early  1980's  and  leveling  off  in  1983  and  1984; 

2.  premiums  paid  (price)  by  policyholders  have 
continued  upward  in  all  of  the  17  years,  but  sharp  price-cutting 
from  1973  through  1S75  and  from  1979  through  1982  are  demonstrated 
by  a  leveling  off  of  the  line  and  a  steep  increase  in  price  from 
1983  through  1984.  Both  investment  income  and  premiums  income  * 
total  cash  income. 
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Premium  Written  and  Investment  Income 
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Calendar  Year 
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The  purpose  of  Charts  0  and  E  is  to  show  the  extent  to 
which  total  cash  income  (premium*  paid  and  Investment  income), 
exceeds  losses  and  expenses  related  to  losses  (adjustors, 
investigators,  lawyers,  etc.).  Note  how  the  ga£  increases  fro-a 
1975  on.  The  same  relationship  exists  when  looking  at  earned 
premiums  (always  less  than  "written"  or  paid  because  earnings 
occur  during  premium  period  -  not  all  at  once  on  payment)  and  loss 
expense  payments.     (Charts  D  and  E) 
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Earned  Premium  and  Loss  Payments 
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LOSS  RESERVE  MANIPULATION 
The    following    facts    are    important    concerning  loss 

reserves: 

1.  Loss  reserves  are  merely  estimates  of  what  might  be 
paid  in  the  future  on  reported  claims.  These  reserves  can  be 
overestimated  or  underestimated. 

2«  When  a  loss  reserve  is  established  on  the  books*  the 
effect  is  to  charge  current  profits  by  thav.  amount* 

3.  There  is  a  reserve  that  is  set  periodically*  That 
reserve  ir  called  the  IBNR  ( incurred  but  not  reported) .  This 
reserve  charges  current  income  for  suspected  losses  that  no  one 
has  even  claimed  against  the  company! 

*•  This  estimating  or  reserving,  as  it  is  called,  is 
vulnerable  to  great  abuse  and  inaccuracy: 

a*    if    an    insurance    company    desires    to  record 
greater  profits,  it  can  understate  its  reserves? 
b.    if    an    insurance    company    desires    to  shelter 
income    or    report    larger    operating    losses  to 
justify  withdrawal  of  business  from  the  market- 
place or  to  justify  huge  rate  increases,  it  can 
overestimate  reserves; 
5*       When    *•*   se    reserves    are   examined   in  subsequent 
years,    it   is  demonstrated  that   in  many  cases   the   reserves  are 
overestimated  and,  thus,  a  greater  loss  was  claimed  than  actually 
occurred • 

It  is  important  to  reflect  on  the  charges  by  the 


ERIC 


60-327  0  -  86  -  9(Pt.2) 


253 


512 

insurers  that  their  sharp  increases  in  premiums  ar.i  withdrawal 
from  markets  completely  wau  due  to  the  legal  system,  or  awards  by 
Juries  or  settlements*  if  that  were  true,  one  would  see  a  close 
relationship  between  increased  premiums  and  Icjs  payments  and 
reserves  -  that  is  to  say,  the  so-called  "run-away "  tort  system 
would  be  reflected  in  sharp  loss  payment  increases  or  reserves. 
One  has  never  heard  insurers  claim  that  awards  and  settlements 
have  gone  down  *z,  as  to  justify  lowering  reserve  estimates! 
Yet,  the  graphs  that  follow  illustrate: 
1  •  Loss  payments  have  an  infrequent  relationship  to 
increase*  premiums,  and  Chart  F  (premiums  written  and  Uoss 
payments)  reveals  sharp  drops  in  loss  payments  (1975-1976)  while 
prices  (premiums)  are  cfoing  through  the  roof  I 

2.  Then  from  1977  through  1979  prices  (premiums)  drop 
like  a  rock  (price-cutting  competition)  while  lo»s  payments 
actually  increase  I 

Again,  loss  payments  drop  off  sharply  during  1979 
through  1983  -  during  "more  price-cutting"  (1979-1981). 

Conclusion:  Prices  charged  are  essentially  a  reflection 
of  "competition"  and  a  desire  ;o  put  on  business  (downward  line) 
or  a  desire  to  play  "catch-up",  as  in  1975  and  1983.  Thus,  there 
is  no  relationship  to  loss  payments  or  the  tort  system I 
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RESERVE  CHANGES  MAY  BE  INFLUENCED  BY 
CONSIDERATIONS  OTHER  THAN  LOSS 

Since  the  insurers  claim  their  past  financial  reversals 


are  all  due  to  large  verdicts  and  payments,  we  would  expect  loss 
reserves  to  continuously  go  up  and  up  and  up  (the  insurers' 
estimate  of  what  they  are  going  to  have  to  pay  on  reported  and 
unreported  losses)* 


Remember,  reserves  are  "guesstimates"  and  can  be  used  to 


not  only  "cover  expects  future  payments",  bu  also  .o  "shelter" 
income  so  as  to  eliminate  taxes!  From  1974  through  1983  insurers 
paid  income  tax  of  two  percent  on  reported  profits  of  $72  Billion! 

(Address  by  Natwar  M.  Gandhi,  Group  Director  -  Tax  Policy  USGAO, 
August  20,  1985.) 


Further  proof  that  premium  increases  are  not  influenced 


by  losses  is  found  in  this  quote  from  Best's,  the  insurers* 
authoritative  reporting  and  rating  service: 


"In  1984,  insurance  industry's  own  estimate  of 
incurred  loss  and  loss  expense  payments  (reserves) 
increased  by  the  smallest  amount  since  1977.  Yet  at 
the  same  timo  as  the  rate  of  growth  of  losses  was 
declining,  premiums  (price)  increased  by  zhe  largest' 
margin  sir^e  1976,  over  13X7*  rEm;7nasis  added.) 
T*- m. p  ;'s  Casualty  Toss  Reserve  Develooment. 
1985) 

If  premiums  (price)  were  as  claimed,  a  reflection  of  the 


underlying  liability  legal  system,  they  would  have  risen  steadily 
over  the  years  in  line  with  inflation.  This  did  not  occur \  Often 
times  the  premiums  plummeted  or  surged  upward  faster  than 
inflation  I 

This  chart  shows  why  from  1977  through  1P81  there  was  a 
scramble  by  insurer    for  market  share  to  "invest". 
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20* 
18% 
16% 
14% 
12% 
10% 


PRIME  RATE 

11% 

1981 


1982 


1983 


The  prime  rate  Is  currently  9.5*.  At  the  chart  about  might  tndi.>.u.  property  and  casualty  tnsum 
bam  seen  the  income  that  am  he  lameet  on  the  immanent  of  prwmtur..  dollars  cut  in  hope  that  Investment 
income  will  rise  to  improve  the  corporate  ooitom  line.  * 
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PREMIUMS  WRITTEN  AND  RESERVES 

Chart  G  presents  dramatic  evidence  of  "reserve  manipula- 
tion" and  refutes  the  lie  that  only  the  legal  system  affects 
income*  reserving  and  surplus.  It  can  be  seen  In  the  time  frame 
of  1977  through  1^33  that  the  price  line  drops  off  sharply 
beginning  in  1977  as  the  companies '  lust  for  business  causes  them 
to  cut  prices  (premiums).  Isn't  <t  interesting  that  the  "reserve" 
change  line  drops  sharply  from  1979  through  1982  -  with  all  of 
this  claimed  "explosion*  in  settlements  and  jury  verdicts  in  a 
society  awash  in  "litigiousness" I 

Why?  How  much  business  an  insurer  can  put  on  the  books 
is  determined  by  a  ratio  of  the  "written  premiums"  to  the  surplus. 
If  you  are  putting  alot  of  new  business  on  the  books, ,  it  may  be 
important  to  "beef  up"  surplus,  and  the  easiest  way  to  do  this  is 
to  drop  your  reserves  because  the  amount  cut  goes  into  the 
surplus • 

Note  on  Chart  H  that  the  loss  reserve?  drop  in  1979 
through  1982  and  *here  is  a  sharp  increase  in  surplus  in  1979 
through  1980  and  again  in  1981  through  1982, 

In  1984  they  got  "caught"  -  reserves  previously  depleted 
had  to  be  beefed  up  and  the  surplus  went  down  because  inve^cment 
income  could  not  "carry"  losses  created  due  to  the  foolish 
price  level  of  1977  through  1983, 

Chart  I  shows  the  relationship  between  "reserve  manipu- 
lation" and  "profit  and  loss".  Some  of  the  suspected  "sheltering" 
xs  shown  in  the  rise  of  the  top  line  (loss  reserves)  while  profits 
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rose  in  1977  and  1978.  Again  in  1979  througn  1982  there  was  a 
loss  reserve  depletion  during  the  period  of  price-cutting.  The 
operational  loss  continued  due  to  foolish  pricing! 

Despite  all  of  these  peaks  and  valleys,  there  still  has 
been  a  return  on  net  worth  through  198*. 


Average  Annual  Rates  of  Return  on  Net  Income 
After  Taxes  as  a  Percent  of  Net  Worth  1972-82u 


21.0  20.9 


•A  13.7 


Yr.  1972    1973    1974    1975    1$,  o    1977     1978    1979    1980     i98l  1982 


^-General  flcctg^off  m  GflO/tSD/83/10  3/25/85  o.7  Prtrar^/t^itv  m?.  fad 


Total  Return  on  Net  Worth15 


I960 


1965 


1970 


1975 


1980 


1984 


Source  -  Citibank  Eccnanici  i  insurance  Service  Offices 
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What  is  happening  now? 

"Companies  are  doing  what  they  feel  they  have  to  to 
get  back  to  price  adequacy  •  •  .  competitive 
pressure  drove  rates  down  for  many  years. 
Generally  prices  today  are  coming  back  to  what  they 
were  in  1977  or  1978  when  adjusted  for  Inflation." 
(Emphasis  added. )  Grover  Czech,  Regional  Vice 
President,  American  Insurance  Association,  Pitts- 
burgh Post  Gazette,  November  8,  1985. 

The   National   Association  of   Independent    Insurers  and 


Insurance  Services  Office,  in  "1985,  A  Critical  Year",  concluded: 


"The  property/casualty  Industry  nust  accept  the 
major  responsibility  for  its  current  financial 
condition?7'    (Emphasis  added. ) 

However,   do  not  mourn  for  the  property/casualty  Indus- 


Michael  E*   Hogue,   President  of  Philadelphia  Insurance 


Researcn  Group,  at  the  convention  of  The  National  Association  of 
Professional  Insurance  Agents  as  reported  in  National  Underwriter 
on  November  8,  1985,  dtated: 


HThe  property-casualty  insurance  industry  today  Is 
in  a  stronger  capital  -  and  surplus  position  than  it 
has  ever  been  in  and  it  clearly  has  enough  capital 
and  surplus  to  meet  the  needs  of  the  i  nsurance 
industry  today  and  in  the  near  future." 

It  took  Ralph  Nader  and  the  National  Insurance  Consumers 


Organization  President,  Robert  Hunter,  to  "smoke  out"  the  truth 
about  1985  results. 


A  gloomy  prediction  in  December  of  1985  of  a  $5  Billion 


loss  in  the  property/casualty  industry  was  "suddenly"  conceded  to 
be  a  $1.7  Billion  net  profit  after  taxfts  on  January  9,  1986 
(reported  in  Washington  Post,  January  14,  1986,  Sari  Horwitz) . 


Best  reports t 

"In  the  first  half  of  1985,  property/casualty 
stocks  in  Best's  Index  have  advanced  30%,  investor 
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excitement  being  generated  by  a  reasonable  consen- 
sus that  the  longest  industry  down-cycle  m  history 
ha*  finally  turned,  albeit  by  a  small  margin,,  they 
were  rewarded  on  average  by  advances  twice  the  size 
as  those  reaped  by  the  general  stock  market." 


CONCLUSION 


The  30-called  "crisis"  orchestrated  and  directed  by  the 
property/casualty  insurance  industry  is  intended  to  force  legis- 
lators into  curtailing  and  limiting  the  rights  of  consumers  to 
recover  damages  when  they  become  the  victims  of  wrongful , 
negligent  and  culpable  conduct  of  others. 

"It  is  right  for  the  industry  to  withdraw  and  let 
the  pressures  for  reform  build  in  the  courts  ana  in 
the  state  legislatures."  (Journal  of  Commerce, 
"Insurers  Told:  Exit  Some  Lines",-  June  18,  1985). 
(Insurers'  Profits  to  Zoom",  headline  U.  S.  Today. 
January  14,  1986),  ^ 

It  <s  obvious  to  anyone  who  will   look  at  the  evidence 

and  not   be   influenced  by  common  misconceptions  about  the  legal 

system,  that  the  recent  problems  of  price  and  availability  are  due 

to  "cycles  of  profit  and  loss"  caused  by  a  aesire  for  market  share 

and  over-reliance  on  investment  income  to  cover  business  pricing 

mistakes. 

"I  do  not  believe  that  there  is  a  tort  crisis 
across  the  nation.  I  believe  we  are  witnessing 
joint  action  by  insurers  intended  to  create  an 
atmosphere  where  rates  can  be  put  too  high  and 
legislators  will  be  intimidated  into  action  de- 
signed to  take  away  victims'  rights  and  to  allow 
wrongdoers  to  be  unpunished.  It  was  no  accident 
that  A.  H.  Robbms  tried  to  piggyback  onto  federal 
tort  '  reform'  to  be  excused  from  its  misc  .jeds . " 
(J.  Robert  Hunter,  President,  National  Insurance 
Consumers'  Organization,  in  a  speech  before  the 
Commissioner's  Special  Task  Force  on  Property/Cas- 
ualty Insurance,  Eau  Claire,  Wisconsin,  December 
18,  1*83. 
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Analysis  of  the  Best  data  repudiates  any  :onsistent 
relationship  between  reserving,  loss  payments,  and  prerr  jn  levels 
to  a  claimed  sudden  increase  in  litiglousness  or  m  an  increase  in 
the  number  and  size  of  claims. 

In  an  authoritative  study  of  litigation  in  the  United 
States ,  University  of  Wisconsin  Professor,  Marc  Gallanter, 
completely  exploded  the  myth  that  Americans  file  more  civil 
lawsuits  than  citizens  of  other  major  industrial  countries.  A 
study  of  Federal  Court  f i  lings  from  19*5  through  1983  snowed  no 
across-the-board  increase  in  litigiousness.  31  U.C.L.A.  L.  Review 
(Oct.  1983),  Administrative  Office  of  the  United  States  Courts 
(198^).  See  also,  The  Judges'  Journal,  Spring  1985,  "We're  dot  a 
Litigious  Society:  The  Facts  Do  Not  Support  the  Rhetoric 
Surrounding  the  Litigation  Explosion,"  by  Stephen  Daniels,  Ph.D. 

Similarly,  a  Rand  Corporation  study  of  jury  verdicts  in 
Cook  County  (Chicago) ,  Illinois,,  revealed  that  when  inflation  is 
taken  into  account  verdicts  today  are  generally  no  higher  than  in 
1960. 

Two  researchers  from  the  Institute  for  Civil  Justice  of 

the  Rand   Corporation,    were   quoted   in    the  National  Law  Journal, 

November  11,  1933: 

"Our  research  shows  that  juries  are  usually 
sensible  and  that  their  decisions  have  been 
remarkably  stable  over  20  years." 

The  media  reports  only  the  big,  sensational  awards  and 
lawyers  do  likewise.  Taking  advantage  of  this  erroneous 
perception  of  "litigiousness" the  insurers  have  unfairly  victim- 
ized the  insurance  buyers  and  turned  them  on  the  legal  system  ana 
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lawyers  as  convenient  scapegoats. 

Insurance  regulation  is  the  answer.  Disclosure  and 
accountability  is  essential.  Caps  or  limits  on  the  recovery  of 
victim*  will  not  avoid  future  arbitrary  conduct  by  the  insurers. 
I«n't  it  curious  that  liability  insurance  was  unavailable  to 
governmental  units  (cities,  counties,  villages,  etc.)  m  States 
like  Wisconsin,  Pennsylvania,  and  Florida,  which  have  had  severe 
recovery  limitations  (caps)  on  personal  injury  awards  ir  wst 
cases  for  many  years  I    The  question  answers  itself. 

It  is  time  for  lawmakers  to  hold  insurance  companies 
accountable  for  their  behavior.  No  conscientious  legislator 
should  accept  the  propaganda  and  biased  conclusions  from  the 
insurance  industry  without  requiring  proof.  To  do  so  would  be 
irresponsible  and  unconscionable.  It  is  suggested  that  legisla- 
tors cons-der  the  following  reforms: 

1.  States  should  encourage  the  Federal  government  to 
seek  a  more  pro-active  role  in  the  regulation  of  insurance 
business . 

2.  State  law  must  require  disclosure  of  loss  data  on  a 
line-by-line  basis  which  will  provide  regulators  with  valid 
information  to  discern  whether  rates  are  excessive,  inadequate,  or 
unfairly  discriminatory.  Line-by-line  reporting  will  allow  for 
adjustments  between  personal  and  commercial  lines. 

3.  Insurance  rates  must  be  made  based  on  the  most 
current  audited  experience  data. 

4.  Insurance  regulators  need  better  data-verification 
techniques,  either  by  conducting  their  cwn  frequent  audits  or 
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using  outside  auditors.  Loss  reserves  shall  be  certified  annually 
by  an  independent  certified  actuary. 


5.       Insurers   must   be    required    to    fully   disclose  to 


regulators  the  total  and  accurate  income  earned ,  through  premiums 
and  investments  so  that  valid  rate  regulation  may  be  implemented. 


6,     State  insurance  commissioners  and  directors  must  L 


empowered  by  the  legislatures  to  regulate,  in  a  meaningful  manner, 
excess,  surplus-line  carriers  and  reinsurers,  at  least  to  the 
extent  that  the  Federal  government  does  not  so  regulate. 


States    need    to  establish    their   own  reinsurance 


Citizens'  Utility  Board,  should  be  established  in  the  states, 
which  would  create  a  citizen  group  to  oversee  the  insurance 
industry  in  the  same  manner  as  is  done  with  the  utilities. 


"The  basic  factors  leading  to  this  hard  market  are 
well  known.  The  soft  market  spawned  a  savage  price 
war  among  insurers  trying  to  increase  market  share 
and  generate  greater  premium  volume  to  take 
advantage  of  record  interest  rates,"  (Source  - 
Mariann  Freedman,  Best's  Review,  Property  Casualty 
Edition,  February,  1966, ) 


The  Insurance  crisis  is  a  study  in  deception.  Price 
gouging  2nd  unavailability  of  insurance  was  perpetrated  by  the 
insurance  industry  upon  the  American  public  and  when  asked  to 
provide  a  reason,  the  industry  blamed  the  civil  justice  system. 


programs . 


A    citizens'     insurance    board,    modeled    after  the 
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BEST'S  AGGREGATES  AND  AVERAGES  -  1985  £0  IT  ION  -  DATA  THROUGH  1984 


Net 

Policyholder's  Preaiuas  Loss  A  LAE 

Assets  Liabilities  Surplus  Written 


Reserves 

(5i 


(1)  (2)  (3)  (4) 

'67  43.639.000.000  26.837,000.000  14.802.000,000  23.583.0'     JQO  13.987.000.000 

'68  48.084.000.000  31.892.000.000  16.192.000.000  23.766.0uv.000  15.747.000.000 

'69  49.384.000.000  33.400.000.000  13.964.000.000  28.936.000.000  18.027.000.000 

,!°  33.313.000.000  19.816.000.000  15.499.000.000  32.578.000.000  20.256.000.000 

.11  W'206.000.000  V.140.000.000  19.063.000.000  35.380.000.000  22.927.000.000 

.11'  2i'??!'000'000  30. 4W  000.000  23.812.000.000  38.930.000.000  26.609.000.000 

.1*  2I'"5'°00'000  36,337,000,000  21.389.000.000  42.073.000.000  30.394.000.000 

.1.  A'VA' °00'000  «0. 236.000.000  16.270.00'  ->00  44.704.000.000  34.374.000.000 

75  88.033.000.000  68.343.000.000  19.712.000. *00  49.603.000.000  39.313.000.000 

76  105.386.000.000  80.936.000.000  24.631 .000. OvT  60.439.000.000  47. 105.000 . 000 

77  128.613.000.000  97.313.000.000  29.300.000.000  72.406.000.000  56.970.000  000 
.11  X2!'  22 '  °00'000  "3.718,000.000  3*. 379. 000.000  81.699.000.000  63.767.000.000 

79  173,809.000.000  131.214.000.000  42.395.000.000  90.169.000.000  81.113.000.000 

80  197.678.000.000  145.504.000.000  52.174.000.000  95.702.000.000  92  493  QOO  000 
'81  212.303.000.000  158.498.000.000  53.805.000.000  99.373.000.000  102  422  000  000 
;82  231.693.000.000  171.298.000.000  60,393.000.000  104.038.000.000  m.959  OOo'oOO 

83  249.121.000.000  183. 515. 000. 000  65.606.000.000  109.247.000.000  122  713  000  000 

'84  264.733.000.000  200.923.000.000  63.809.000.000  118.591.000.000  134  926  000*000 


BEST'S  AGGREGATES  AND  AVERAGES  -  1983  EDITION  -  DATA  THROUGH  1984 


Net  Estiaated 
Preaiuas  Loss  4  LAE 


Net 

Investment 

L  &  LAE 

Incoee 

UEPR 

Ratio 

(6) 

(?) 

(3) 

'67 

1.310.000.000 

11.832.000.000 

0.687 

'68 

1.491.000.000 

12.529.000.000 

0.704 

'69 

1.686.000.000 

13.618.000.000 

0.722 

'70 

1.976.000.000 

15.294.000.000 

0.708 

"71 

2.309.000.000 

16.435.000.000 

0.675 

'72 

2.662.000.000 

17.777.000.000 

0.666 

'73 

3.094.000.000 

18.944.000.000 

0.693 

•74 

3.604.000.000 

19.881,000.000 

0.755 

"73 

3.905.000.000 

21.S29.000.000 

0.793 

'76 

4.594.000.000 

24.830,000.000 

0.754 

'77 

5.813.000.000 

28.387.000.000 

0.707 

73 

7.290.000.000 

31.375.000.000 

0.701 

79 

9.279.000.000 

34.585.000.000 

0.731 

■30 

11.063.000.000 

38.446.000.000 

0  749 

'31 

13.248.000.000 

37.816.000.000 

0.768 

•82 

14.907.000.000 

40.126.000.000 

0.798 

'83 

15.973.000.000 

42.JS0.000.000 

0.815 

'84 

17 .660.000.000 

45.832.000.000 

0.882 

Earned  Incurred 

(9)  (10) 


25 . 069 , 000 . 000  17 . 648 . 576 .000 

27 , 867 ,000 , 000  20 . 1 19 .974 .000 

30 . 90  2 . 000 . 000  21 . 878 . 6 1 6 . 000 

34 , 2 19 , 000 , 000  23 . C97 . 825 . 000 

37 ,388 , 000 , 000  25 . 033 . 608 .000 

40 , 908 , 000 . 000  28 . 349 . 244 .000 

43 , 767 .000 . 000  33 . 044 . 085 . 000 

47 , 957 . 000 . 000  38 . 029 . 90 1 .000 

57 . 1 18 . 000 . 000  43 . 066 . 972 .000 

88 . 889 . 000 . 000  *3 . 290 . 383 .000 

78.711.000.000  55. 176.411.000 

86 . 959 .000 . 000  63 . 567 . 029 . 000 

93 . 841 . 000 . 000  70 . 286 . 909 . 000 

98 . 003 . 000 . 000  73 . 286 . 304 . 000 

101 .728.000.000  81. 173.944.000 

106.923.000.000  87. 142.243.000 

115.209.000.000  101.614,338,000 
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BESf'S  AGGREGATES  AND  AVEr  .GES  -  1985  EDITION  -  OaTA  THROUGH  1984 

Estimated            Change  in            Change  in  Change  in 

Loss  *  LAE            Prealua              Loss  4  LAE           Change  in  Loss  4  UE 

Ptld                  Written                 Reserve              Surplus  paid 

(11)                     (12)                     (13)                     (14)  (15) 

•67 

'68      15, 888. 576. OOO  2.183  000.000        1.760.000.000  1.390.000.000 

'69      17.839.974.000  3. IPO. 000. 000        2.280,003.000  (2.228.000.000)  1.951.398.000 

'70      19.649.616.000  3, 6* ",000,000       2.229.000.000  1.535,000.000  1.809.642.000 

'71      20. 4 28. i2 3. 000  2.782.000.000        2.671.000.000  3.566  000.000  777.209.000 

'72      21.33' .608.000  3.570,000.000       3.682.000.000  4.7*7.000,000  924.783.000 

'73      24.564.244.000  3. 143. C  JO.  300        3.785.000.000  (2.423.000.000')  3.212.636.000 

'74      28.864.085.000  2  629.v00.000        4.180.000.000  (5.119.000.000)  4.299.841.000 

'75      13, 090. 901. 000  4 . 931 .000 .000        4.939.000.000  3.442.000.000  4.226.816.000 

'76      34.474.972.000  10.834.000.000       7.592.000.000  4.919.000.000  2.384.071.000 

'77      38.823.383.000  11.967.030.000        J*. 003.000, 000  4.669.000.000  3.350.411.000 

'78      43.379.411.000  9. 293. 000. OOP  11.797.000.000  6.079.000.000  4  '34.028.000 

'79      51.221.029.000  6.470.00U.C  J  12.348.300.000  7.016.000.000  7  .11.618.000 

'80      58.906.909.000  5.533.000.000  11.380,000.000  9.779.000.000  7.68S.880.000 

'81      63.337.304.000  3.671.000.000        9,929.000.000  1.631.000.000  430.J93.000 

'82      7i.  641. 944. 000  4. 663.00  ,  000       9.537.000.000  6.S00.000.000  6.304.640.000 

83      76.386.245.000  5.209.0  J. GO"  10.756.000.000  S.211.000.000  4.744.L  .000 

'84      89 ,403. 33b. COO  9.344.000.000  12.211.000.000  (1,797.000.000)  13.017.093.000 


BEST'S  ASGRjZ  jATES  AND  AVERAGES  *  1983  EDITION  -  DATA  THROUGH  1984 


Net  Prealua         Net  Prealua 

Written  plu.  Earner  plus  Underwriting* 
Inveftrant  Incoaelnvestaent  Incoae  Gain/Loss 


(16)  !l7)  .18) 

'67  24.893.000.000  (254.000.000) 

'66  27.237.000.000  26.560.000.000  (569.000.000) 

'69  30. 642. 000, '10  29.553.000.000  ( 1 .048.OoO.000) 

'70  34. 354. 000.  COO  32.878.000.000  U26.00'  j) 

'71  37,669.000.000  36. 528. 000. COO  826.000,000 

'72  41.592.000.000  40.250,000.000  1.062.000.000 

'73  40 . 169 . 000 . 000  44 . 002 . 000 . 000  6 , 00  0 . 000 

'74  48.308.000.000  47.371.000.000  (2.645.000.000* 

•75  53.510.000.000  31.862.000,000  (4.227.000,000, 

"•o  65.033.000.000  61.712.000.000  (2.169.800.000) 

•77  78.222.00C.000  74,685.000.000  1.112.000.000 

78  88 . 989 .000 . 000  36 . 0C1  COO .000  1 . 296 . 000 . 000 

9  S9.448.00C.000  96.238.000.000  (1.301.000,000) 

'80  106.765.000.000  m4. 904. 000, 000  (3,334.000.000) 

'31  112.621.000.000  1U. 231. 000. "00  (0,238.000.000) 

'82  X 18. 943. 000. 000  116.635.000.000  ( 10.290.000.000) 

'83  i:*. 220. 000. 000  122.8*6,000.003  ( 13 . 322 , 000  .TOO) 

' 34  138 .251 .000. 000  132 . 8u9 .000 .000  ( 21 . 477 .000  ,000 ) 
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Senator  Bumpers.  Mr.  Martin,  what  do  you  think  about  Mr.  Ha- 

bush  s  testimony? 
Mr.  Mm  in.  How  much  time  have  I  got?  [Laughter.] 
Senator  iJumpers.  Did  you  look  at  the  charts  and  graphs  that  he 

had  in  his  

Mr.  Martin  No,  sir,  I  have  not  had  time  to  do  thai,  tut  I  can 
start  to  respond. 

First,  to  your  initial  question  to  me,  did  I  feel  like  the  illegit- 
imate child  at  the  family  picnic— No.  1, 1  was  invited  here;  No.  2,  if 
I  think  I  feel  like  the  orphan  child  at  the  family  picnic,  yes,  I  do. 
I  m  between  two  trial  lawyers,  formerly  highly  reputable  trial  law- 
yers  

Senator  Bumpers.  Somebody  called  us  vultures  this  morning.  I 
forget  who  it  was. 
Mr.  Martin.  Not  I,  sir.  Not  I. 

Senator  Bumpers.  Well,  I've  been  called  a  iot  worse  names  as  a 
Senator  than  I  ever  was  as  a  trial  lawyer.  [Laughter.] 

Mr.  Martin.  Senator,  this  is  really  a  tragic  crisis  that  we're  in. 
The  insurance  industry  has  been  3u  >iect  tc  intense  price  competi- 
tion. We  are  .n  the  commercial  lines  business;  not  writing  jraply 
class-rated  business,  we  write  individual  risks  and  we  price  them 
individually.  What  happened  when  there  were  opportunities  to 
earn  21  percent  through  investment  of  premiums?  This  in\  Ited  a 
form  of  competition  that  we  hadn't  seen  before.  It  invited  compa- 
nies to  come  along,  engage  in  cash-flow  underwriting,  engage  in  ev- 
erything possible  to  have  the  money  comi  j  in  so  they  could  invest 
it. 

Now,  I  must  tell  you  that  not  all  insurers  did  that,  and  there 

y?Je?°£e  that  djd  try  t0  stem  the  tide-  0ne  of  them  did'  Aetna 
Life  &  Casualty;  it  got  hit  two  ways,  one  in  the  marketplace  be- 

CuUSxT£J?st  mar?cet  share,  and  No.  2,  it  was  severely  criticized  by 
the  NICO  organization,  National  Insurance  Consume/  Organiza- 
tion, for  doing  so.  And  it  was  attached  in  the  press  by  that  organi- 
zation <•  -ound  the  country.  And  yet  that,  I  submit,  was  responsible 
conduct  on  the  part  of  that  company  at  the  time. 

The  Hartford  tried  to  increase  its  prices  at  that  time,  knowing 
that  we  were  writing  business  at  below  v>st.  And  when  we  did,  we 
lost  market  share  And  so  what  some  o'  as  did  was  to  hunker  do„n 
and  try  to  live  through  that  terrible  period,  knowing  that  at  some 
time  it  had  to  end.  It  did  end,  finally. 

In  that  period  of  time,  I  must  tell  you,  the  Hartford  Insurance 
Group  lost  market  share.  We  didn't  grow  because  we  were  greedy, 
as  has  been  Suggested  by  some.  Thars  an  unfair  charge;  it  doesn't 
apply  across  the  board,  But  in  the  highly  competitive  marketing 
environment,  when  everybody  else  is  cutting  price  and  you  are 
wholesalers  dealing  through  retailers  -«ho  have  access  to  lower 
prices  and  you  don't  cut  your  price,  you  lose  business. 

And  so  management  has  a  very  important  decision  to  make.  Do 
you  stay  in  the  market?  Do  you  fc,J  your  shop?  Do  you  turn  loose 
your  people?  We  have  18,000  employeos  across  the  country.  Do  we 
start  firing  them  because  we  *o  longer  have  work  for  them,  be- 
cause we're  not  going  to  try  to  stay  in  the  marketplace?  I  submit 
that  responsible  managements  tried  to  and  did  stay  in  the  market- 
place. Some  of  those  companies  which  engagea  in  the  most  severe 
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of  price  cutting  are  nc  Jnger  with  us— Ideal  Mutual,  a  $150  mil- 
lion deficiency  company,  a  company  with  assets  and  liabilities  with 
a  $150  million  deficiency;  it's  in  insolvency  proceeding  in  New 
York.  Union  Indemnity,  about  $138  million.  These  were  companies 
who  were  playing  pricing  games  in  the  marketplace,  and  they  got 
burned.  Maybe  they  didn'c  know  what  they  were  doing.  We  knew 
what  they  were  doing  because  <3  lost  business  to  soroo  of  those 
companies,  and  we  lost  it  time  after  time  when  our  agents  said, 
can't  you  do  anything  for  us  on  price?  And  we  said,  we  cannot  go 
that  low.  That's  the  environment  we're  in. 

With  regard  to  the  antitrust  laws— because  it  bears  directly  on 
that  environment— we  are  subject  to  the  antitrust  laws  right  ro'.v. 
Senator,  with  regard  to  any  act  of  boycott,  coercion,  or  intimida- 
tion. It  specifically  so  provides  in  the  McCarran-Forguson  Act.  If 
the  Justice  Department  has  any  reason  to  believe  that  we  should 
be  investigated,  they  will ;#      H<rate  us,  we  are  sure. 

We  don't  talk  marketL.^  -  amongst  each  other.  We  don't 
talk  pricing  amongst  each  othei.  -   f.  we  do  

Senator  Bumpers.  Let  me  interrupt  you  just  a  moment,  Mr. 
Martin.  Has  Hartford  experienced  underwriting  losses  in  the  last 
few  years? 

Mr.  Martin.  Yes,  sir,  we  have. 

Senator  Bumpers.  How  much? 

Mr.  Martin.  The  specific  numbers— I  can  bring  them  out,  if  I 
may. 

Senator  Bumpers.  Well,  let  me  ask  you  

Mr.  Martin.  I  can  tell  you  that  in  1984,  our  rate  of  return  on  net 
worth  was  about  1.2  percent.  Now,  had  it  not  been  for  the  fact  that 
we  were  

Senator  Bumpers.  You'ie  talking  about  overall? 

Mr.  Martin.  Overall,  bottom  line,  after  tax,  investment  income, 
every  damn  dime. 

Senator  Bumpers.  Are  you  including  life  in  that,  too? 

Mr.  Martin.  No,  sir— yes,  I  am.  Excuse  me.  Yes,  I  am.  Because  if 
v/e  take  out  life  insurance,  and  if  we  took  our  gains  from  lifa  insur- 
ance, and  if  we  took  out  a  m  xlest  gain  from  selling  a  capital  asset, 
we  would  have  had  a  negative  operating  return,  a  significant  nega- 
tive operating  return. 

Senator  Bumpers.  Have  you  got  your  figures  for— are  you  on  a 
calendar  year? 

Mr.  Martin.  I  have  calendar  year  data  with  me. 

Senator,  from  time  to  time,  we  can  produce  data  by  lire  on  the 
policy  year;  we  can  produce  data  by  line  on  an  accident  year.  We 
have  more  data— our  business  is  required  to  submit  to  the  States, 
which  regulate  us,  more  data  than  any  other  competitive  industry 
is  required  to  submit  to  its  regulators. 

Senator  Bumpers.  Do  you  have— can  you  tell  me  what  the  aver- 
age increase  in  premiums  for  ail  your  casualty  business  is  for  1986? 
How  much  have  you  increased  premiums,  on  a  percentage  basis? 

Mr.  Martin.  Well,  let  me  cover  1985  to  1986,  presently.  Across 
the  board,  mayb»-  20  percent.  With  respect  to  general  liability  in- 
surance, we've  had  roughly  a  68-pevcent  increase.  Now,  some  c 
that  


277 


53C 


Senator  Bumpers.  How  much  will  that  increase  your  premiums 
for  liability  for  1986? 

Mr.  Martin.  Well,  I  guess  there  are  two  ways  to  look  at  increas- 
ing premiums.  I'm  going  to  give  you  the  gross  number,  and  then 
please  recognize  that  when  you  look  at  that  in  terms  of  individual 
pricing,  it  means  something  entirely  different,  simply  because  as 
you  apply  the  factors  in  determining  what  the  price  should  be  for 
that  risk,  it  may  fall  under  or  above  that  number. 

Now,  with  regard  to  that  68  percent,  not  all  of  it  is  simply  a  pre- 
mium increase.  It  also  includes  exposure  growth  because  we  provid- 
ed different  coverage  for  people  who  have  added  activities  who  had 
to  be  insured.  We  have  had  insurance-to-value  increased.  We  have 
had  other  increases  with  regard  to  the  exposure  which  go  into  that 
number. 

With  regard  to  individual  risk  pricing,  there  are  some  risks  that 
have  had  very  substantial  increases.  Infrequently,  1,000  percent 
with  regard  to  our  primary  coverage;  more  frequently,  with  regard 
to  excess  insurance,  and  that's  insurance  over  tho  primary  limits 
we  write.  To  a  large  extent,  the  increases  in  the  costs  for  excess 
insurance  are  directly  attributable  to  the  increases  in  costs  we  ex- 
perience H  in  connection  with  our  excess  reinsurance  markets. 

Senator  Bumpers.  How  much  have  ycu  increased  your  loss  re- 
serves for  this  year? 

Mr.  Martin.  I  have  that.  We  have  increased  modestly. 

Senator  Bumpers  a  modest  increase? 

Mr.  Martin.  Yes 

Senator  Bumpers.  Why  would  y~  i  increase  your  loss  reserves 
modestly  and  your  premiums  by  GS  percent?  Does  that  mean  you're 
not  anticipating  anything  more  than  a  modest  increase  in  your  li- 
ability  

Mr.  Martin.  We  watch  our  loss  reserves  very  closely.  I  guess  3 
years  ago,  we  had  a  17-percent  increase.  Last  year  was  very 
modest— I  have  the  exact  numbers  here  and  I'll  dig  thorn  out  in 
just  a  minute. 

No,  we're  anticipating  that  right  now  with  regard  to  the  business 
we're  writing,  our  loss  reserves  are  ciose  to  adequate.  We  have 
found  traditionally  at  the  Hartford— as  has  the  industry— that  the 
industry  has  under-reserved.  Now,  there  are  all  kinds  of  disciplines 
applying  to  this  system  that  generate  underreserving.  For  example, 
corporate  managements  want  to  show  their  stockholders  and 
boards  cf  uirectors  they're  doing  a  good  job.  And  if  you  urzder-re- 
seryo,  it  shows  a  better  return.  If  you  mder-reserve,  your  surplus 
position  will  be  better  than  it  will  be  if  you  have  to  take  down  sur- 
plus in  order  to  add  to  your  reser  *  ?.  But  traditionally,  we  have 
been  underreserved,  possibly  as  a  function  of  this  phenomenon. 
Possibly  because  the  tort  system  is  so  difficult  to  pi  edict. 

Senatoi  Bumpers.  Do  you  <vant  the  Federal  Government— you 
say  here  on  page  26  that  you  want  the  States  to  encourage  the  Fed- 
eral Government  to  seek  a  more  active  role  in  the  regulation  of  the 
insurance  business?  Do  you  want  Congress  to  start  getting  into 
that  business? 

Mr.  Marvin.  No,  sir.  We're  not  

Mr.  Habush.  That's  my  recommendation. 

Sonator  Bumpers.  I'm  sorry,  I'm  sorry;  that  is  yours.  [Laughter] 
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e  you  strongly  opposed  to  that?  And  if  so,  what  are  you  doing 
heie? 

Mr.  Martin.  We  were  invited. 

Senator  Bumpers.  Well,  you  obviously  feel  very  strongly  that  the 
insur  .^e  companies  have  a  serious  problem.  And  we  are  here  to 
determine  whether  or  not  the  Federal  Government  has  a  lole  in 
this.  And  my  question  to  you  is,  do  we  or  do  we  lot? 

Mr.  Martin.  I  submit  that  you  don't.  I  submit  that  

Senator  Bumpers.  You'd  like  us  to  stay  out  of  it? 

Mr.  Martin.  Yes,  sir.  We  are  an  industry  which  is  capital-inten- 
sive. We  are  subject  to  the  ebbs  and  flows  of  worldwide  capital 
markets.  We  are  as  much  subject  to  the  classical  theories  of  eco- 
nomics as  you  can  imagine;  that  is,  protic  opportunities  appear, 
capital  flows.  We're  sensing  somewhat  of  a  rcsurgei^e  into  the 
marketplace  now.  We're  sensing  kind  of  a  softening  of  the  hard  po- 
sition that's  been  taken. 

The  danger  is  if  the  ma  ket  goes  soft  again  and  too  much  capital 
comes  back,  we're  going  to  find  ourselves  back  in  the  same  situa- 
tion that  we  were  in  which  companies  were  giving  away  coverape 
at  great  bargains  to  the  business  community. 

Senator  Bumpers.  Well,  I  appreciate  your  candor  on  that. 

Mr.  Habush,  I'm  going  to  have  to  run.  I'm  going  to  turn  this  over 
to  Senator  Levin,  but  let  me  just  ask  you  one  or  two  quick  ques- 
tions. 

Were  yuu  here  this  morning  when  Mr.  Sanders  testified  as  to 
what  the  average  jury  verdict  was  in  this  country?  He  said  that  in 
iredical  malpractice  cases,  the  average  jury  verdict  had  gone  from 
$220,000  in  1975  to  $1,017,000  in  1985.  Product  liability  recoveries 
by  jury  verdict  have  gone  from  sor  ?thing  like  $313,000  to  $1.8  mil- 
lion. 

Mr.  Habush.  I  didn't  hear  it,  Senator,  but  I've  read  it  over  and 
over  again  in  the  last  few  weeks,  and  those  figures  are  flawed.  We 
will  submit  to  the  committee  where  they  came  from.  They  came 
from  a  jury  verdict  reporting  service  

Senator  Bumpers.  That's  right.  He  told  me  where  they  cane 
from. 

Mr.  Habush.  A  reporting  service  that  picks  up  headlines  and 
typically  does  not  pick  up  headlines  of  plaintiff  lawsuits  with  no  re- 
coveries. It  also  is  provided  information  from  attorneys  

Senator  Bumpers.  On  a  voluntary  basis? 

Mr  Haeush  [continuing].  On  a  voluntary  basis,  and  my  knowl- 
edge of  attorneys  over  25  years  is  that  they  tenc  not  to  brag  about 
their  losses,  and  they  tend  not  to  brag  about  

Senator  Bumpers.  Trial  lawyers  learn  early,  don't  they?  Don't 
tell  them  about  the  ones  you  lost;  tell  i>em  about  the  ones  you 
won. 

Mr.  Habush.  That's  right.  So  what  you  have  there  is  a  brag 
sheet,  if  you  will,  of  the  biggest  and  the  best,  and  h°rd!t;  ^He  na- 
tional average.  If  you  averaged  in  the  zeroes— and  I  think  well  over 
50  percent  of  the  product  liability  verdicts  go  for  ihe  defense— and 
the  zeroes  of  medical  malpractice  where  well  over  60  or  70  percent 
go  for  the  defense;  and  also  the  $10,000  settlements  or  verdiots  and 
the  $15,000  and  the  $25,000  and  the  $30,000,  they  indicate  that  the 
averages  would  be  veil  under  $500,000  Now,  that's  not  chopped 
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liver;  I  mean,  that's  still  a  lot  of  money,  L  jt  it's  nowhere  near  the 
cited  statistics  that  you  heard  this  morning. 

Senator  Bumpers.  Mr.  Habush,  one  other  thing.  Let  me  go  back 
to  the  question  that  I  addressed  erroneously  to  Mr.  Martin,  where 
you  bay  that  Congress  does  have  a  role  in  this.  Why  do  you  think 
we  do  have? 

Mr.  Habush.  I  have  never  witnessed  an  industry  that  cries  out 
more  for  regulation  than  the  Insurance  industry,  and  I  think  the 
admission  that  you  just  heard  from  my  colleague  to  my  right— that 
we  can  expect  this  to  happen  again— ought  to  scare  everyone 
enough  to  realize  that  they  are  powerless  to  control  their  own  des- 
tiny, and  the  insurance  commissioners  in  the  States  are  equally 
powerless  to  do  something  about  this. 

Senator  Bumpers.  Why  are  they? 

Mr.  Habush.  Because— for  two  reasons.  First  of  all,  although  you 
can't  generalize  it  in  the  sense  that  you  can  say  this  about  all'  in- 
surance commissioners,  many  of  them  do  come  from  the  industry 
and  go  back  to  the  industry.,  You  don't  hire,  as  an  insu  anoe  com- 
missioner, someone  who  is  ignorant  of  insurance  methods  and  prac- 
tices. No.  2,  the  systems  have  gone  to  a  file-and-use  method.  That 
is,  you  file  a  rate  and  you  use  it  and  unless  a  commissioner  feels 
that  it's  really  off  the  wall  or  out  of  sight,  they  won't  step  in. 

I  think  that  there  just  has  been  a  manifest  lack  of  control  over 
the  rates  because  if  there  had  been  control,  Senator,  we  wouldn't 
be  here  talking  today.  And  if  there  was  adequate  control  in  the 
States,  you  wouldn't  hear  the  admission  we  just  heard  from  Mr. 
Martin  a  moment  ago  that  we  can  expect  this  to  happen  again,  and 
we'll  have  hearings  here  in  another  5  years. 

Senator  Bumpers.  Of  course,  you  can't  expect  insurance  commis- 
sioners—like back  i  i  the  late  1970's— to  intervene  and  3ay,  you're 
cutting  your  rates  too  precipitously?  You'd  never  find  an  insurrnce 
commissioner  to  uo  that;  and  yet,  that's  one  of  the  reasons  the  in- 
surance companies  say  they're  in  difficult  circumstances. 

Mr.  Habush.  Yes.  I  am  sorry,  Senator;  with  all  respect,  I  have  to 
quarrel  with  that  expectation.  I  think  if  insurance  regulators  do 
look  into  the  insurance  companies,  and  if  they  see  that  they're  un- 
derreserving  too  much  in  order  to  pretend  that  they  h»ve  profits 
when  they  really  uon't,  "hey  can  tell  them  to  beef  up  the  reserves 
because  they  are  falsifying  their  financial  reports.  Now,  m,  /be  a 
good  compary  like  Hartford  doesn't  have  that  happen  to  them,  but 
a  lot  of  other  companies  have  had  that  happen  to  them. 

Senator  Bumpers.  You're  alleging  that  there's  a  little  accounting 
legerdemain  going  on  here  too,  right?  Particularly  wi  h  loss  re- 
serves and  so  on? 

Mr.  Habush.  No  question  about  it.  If  you  see— as  we've  said  on 
page  16  of  our  statement,  in  1984,  the  insurance  industry's  own  es- 
timate of  incurred  loss  and  loss  expense  payments— which  are  the 
reserves— ircreased  by  the  smallest  amount  since  If  ,7;  yet  at  the 
same  tine,  the  rate  of  growth  of  losses  was  declining.  Premiums— 
which  are  price— increased  by  the  largest  margin  since  1976,  over 
13  percent. 

Now,  I'm  not  an  accountant  or  an  actuary,  but  I  have  a  little 
trouble  with  why  prices  are  going  up  over  13  percent  while  loss  re- 
serves and  payments  are  going  down,  if  in  fact,  Senator,  it's  the 
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tort  system;  because  you  would  expect  that  pr:  s  would  be  related 
to  expectations  of  lawsuits  and  the  tort  system. 

Senator  Bumpers.  I  have  another  question,  Mr.  Martin.  Why 
pren't  you  people  paying  apy  income  tax  ever  the  last  10  years? 
Tv>?  percent— is  that  a  correct  figure? 

Mr.  Martin.  I  think  the  number  is  correct  in  terms  of  the  premi- 
um taxes  we  pay  overall  to  the  States.  We  pay  that  whether  we 
make  money  or  we  lose  money.  It's  a  gross  sales  tax,  which  we  pay 
to  the  States. 

In  terms  of  why  we  don't  pay  money  to  the  Federal  Government, 
there  are  at  least  three  reasons.  One  is,  we  participate— as  do  other 
investors— in  something  the  U.S.  Congress  has  heretofore  encour- 
aged. We  buy  tax-e^mpt  bonds;  that  gives  us  income  that's  not 
taxable.  Two,  like  ot  er  business  corporations— oh,  I  should  have 
added,  we  also  have ^  benefit  which  other  corporations  have  of 
having  a  tax  exer  ption  with  regard  to  a  portion  of  our  corporate 
dividends  from  unrelated  corporations. 

In  addition,  we  have  had  serious  operating  losses  over  the  years, 
and  many  companies  have  had  net  operatiig  loss  carry-forwards 
v/hich  business  corporations  are  entitled  to  and  which,  Lord  knows, 
our  business  needs  perhaps  even  worse  because  of  the  fluctuations 
in  our  capital  needs. 

In  addition,  we  have  the  ability  to  tax  consolidate  with  ouA'  par- 
ents, as  other  corporations  have. 

Those  are  essentially  the  reasons  why  our  payment  of  taxes  to 
the  U.S.  Government  is  so  low. 

Senator  Bumpers.  Gentlemen,  I'm  going  to  turn  you  over  to  the 
tender  mercies  of  Senator  Levin  of  Michigan,  and  ask  him  to,  at 
the  conclusion  ccyour  testimony,  adjourn  or  recess  this  committee 
until  9  in  the  morning. 

Mr.  Martin,  did  you  want  to  get  some  last  licks  in? 

Mr.  Martin.  Yes,  I  was  trying  to  get  some  numbers  a  minute 
ago,  just  a  small  correction.  Our  loss  reserve  increase  for  1985  was 
10.9  percent  upward;  in  198*,  it  was  1.4;  in  1983,  it  was  6.1;  in  1982, 
3.9;  and  so  forth. 

Senator  Bumpsrs.  Now,  what  are  those  figures? 

Mr.  Martin.  Those  are  our  loss  reserve  iujreases.  We  now  report 
our  loss  development  factors  to  the  SEC;  v;e're  part  of  a  publicly 
held  corporation,  and  those  numbers  are  provided  to  the  SEC.  We 
are  subject  to  Federal  scrutiny  in  that  sense. 

Senator  Bumpers.  Gentlemen,  thank  you  very  much. 

Senator  Levin. 

Senator  Levin.  Thank  you,  Senator  Bumpers.  I'm  going  to  be 
very  brief. 

First  of  all,  Mr.  Martin,  if  you  ^ould,  in  order  of  importance,  tell 
us  what  factors  go  into  that  6  3-pt  "ent  average  increase  in  liability 
premiums? 

Mr.  Martin.  Yes.  We  look  at  the  manual  rates  that  are  applica- 
ble to  that  particular  class  of  risk.  We  identify  the  subclass  and 
look  at  the  rate,  which  is  published  by  the  Insurance  Services 
Office,  which  makes  rates  on  a  traditional  ratemaking  ba^a. 

Incidentally,  the  Insurance  Service  Office's  rates  for,  say,  general 
liability  insurance— all  during  that  5-year  underwriting  cycle  
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Senator  Levin.  Let  me  interrupt  you.  What  I  need  is  just  a 
simple  explanation.  I  missed  the  earlier  testimony;  maybe  you've 
gone  into  this. 

What  has  caused,  in  order  of  their  importance,  the  increases  in 
rates  and  prices? 

Mr.  Martin.  Rates  have  gone  up,  but  rates  have  gone  up  because 
of  loss  experience. 

Senator  Levin.  Now,  is  it  litigation?  Is  it  market  conditions?  Is  it 
a  whole  series  of  other  factors  which  have  been  enumerated?  Lax 
underwriting  standards?  Difficulties  of  obtaining  reinsurance? 

We're  given  a  whole  lot  of  different  reasons  for  why  insurance 
premiums  have  gone  up.  I'm  art  tryir~  to  be  technical  yet;  just  

Mr.  Martin.  Senator,  our  data  reflects  that  oui  costs  have  gone 
up  because  we  have  losses  that  are  incurred,  and  we  have  t^  ^;ut  up 
reserves  to  pay  for  them.  In  terms  of  what  causes  the  losses,  'hat 
doesn't  get  into  the  ratemaking  system. 

Senator  I  ^vin.  Can  you  identify  the  causes  of  the  losses  in  order 
of  their  priority  and  importance? 

Mr.  Martin.  Yes;  that's  very  difficult  to  do.  In  my  statement 
today,  I  indicated  the  changes  Li  the  tort  system  which  we  have 
seen  and  which  we  believe  are  attributable  to  the  increasing  costs 
of  liability  insurance,  commercial  Lability  insurance. 

Senator  Levin.  Is  that  the  only  cause  of  your  increased  losses, 
the  changes  in  the  tort  system? 

Mr.  Martin.  Conceivably  not.  Conceivably,  there  are  more  inju- 
ries. But  again,  none  of  us  really  knows  what  an  injury  rate  is;  and 
again,  we  don't  know  to  what  extent  the  tort  system,  in  making  it 
easier  to  file  claims,  has  encouraged  more  injuries  that  never  went 
into  the  tort  system  to  come  in.  It's  very  difficult  tc  measure,  deter- 
mine. 

Senator  Levin.  Has  there  been  an  effort,  made  to  analyze  the 
causes  of  the  losses? 

Mr.  Martin.  You  mean— we  know,  from  our  claims  reports,  whac 
was  involved  with  a  given  claim. 

Senator  Levin.  No.  As  to  whether  it's  the  tort  system,  whether 
it's  more  injuries,  whether  it's  something  internal  to  the  insurance 
industry,  whether  it's  market  conditions,  wh  ether  it's  lax  mder- 
writing,  whatever.  Have  you  analyzed  the  causes  of  the  inc  'eases 
in  your  losses? 

Mr.  Martin.  No,  sir,  not  in  those  terms. 

Senator  Levin.  Can  they  be  analyzed? 

Mr.  Mart  n.  I  suspect  it  might  be  done  by  *ome  outside  research 
organization,  bu  <t  is  not  something  thc*t  is  susceptible  to  determi- 
nation from  the  kinds  of  data  we  produce. 

Senator  Levin.  OK. 

N±  .  Habush,  just  one  question  for  you.  You've  indicated  that  you 
differ  with  the  insurance  industry's  figure^  on  the  average  recov- 
ery, tort  recovery. 

Mr.  Habush.  They're  not  the  insurance  industry's  figures. 
They're  figures  someone  picked  up  from  Jury  Verdict  Research, 
which  was  repeating  them. 

Senator  Levin.  Oh,  excuse  me.  You've  indicated  a  disagreement 
with  those  jury  verdict  reports? 

Mr.  Habush.  Yes,  sir. 
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Senator  Levin.  And  you  are  going  to  submit  for  the  record  what 
you  indicate  are  the  accurate  ones? 
Mr.  Habush.  Yes,  sir. 

[Subsequent  information  was  received  and  follows:] 
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ATLA  NEWS 

The  Association  of  Trial  Lawyers  of  America 

1050  31ST  STREET,  H  W  WASHINGTON  0  C  20007      202/96S  3S00 


CONTACT:    Robert  Havel 

(202)  965-3500 

34-12-9-85  FOR  IMMEDIATE  RELEASE; 


JURY-VSRDICT  STATISTICS  MISUSED, 
TRIAL  LAWYERS  ASSERT 


(NOTE  TO  EDITORS  AND  REPORTERS:    Following  is  a  response  from  the 
Association  of  Trial  Lawyers  of  America  to  the  oft-repeated  statistics 
purporting  to  show  that  the  "average"  jury  verdicts  m  products-liability 
and  medical-malpractice  cases  art  unreasonably  large.    The  article 
demonstrate.*  that  the  sparse  data  available  are  being  misused— 
intentionally  or  not— by  those  who  seek  tc  alter  our  civil  -jury 
system.)  J  J 


WASHINGTON,  D.C.,  Dec.  9,  1985  —  Two  numbers  meant  to  shock  are 
quoted  uncritically  by  the  media  with  a  regularity  that  approaches  the 
appearance  of  the  Dow-Jones  averages.    Critics  of  our  civil- justice 
system  misuje  the  numbers— intentionally  or  not— to  try  to  show  that 
juries  of  citizens  .lave  gone  "crazy"  and  are  making  absurd  awards.  The 
numbers  are  being  used  m  an  effort  to  undercut  our  jury  system. 

In  1984,  the  critics  of  the  jury  system  proclaim,  the  "average" 
products -liability  award  was  $1.07  million;  the  "average"  medical- 
malpractice  award,  $950,000. 

These  numbers  coma  from  admittedly  incomplete  statistics  of  Jury 
Verdict  Research,  inc.   (JVR) ,  or  Solon,  Ohio.    There  are  many  things 
to  be  said  abouv.  these  statistics,  and  JVR  itself  sounds  several 
cautionary  notes  about  then. 

(more) 
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The  company  points  out,  for  instance,  that  its  summary  of  verdicts 
does  not  include  tlr  te  for  the  defendants,  which  contain  no  awards. 
JVR  adds:     "Whenever  considering  meuioal-malpractice  and  products- 
liability  cases,  it  is  important  to  bear  one  fact  in  mind:     less  than 
one  half  of  these  cases  result  in  a  plaintiff  verdict  when  tried  by 
a  }ury." 

Obviously,  if  the  zero-sum  verdicts  were  factored  m,  the  "average," 
as  computed  by  JVR,  would  be  materially  lower  than  the  amounts  noted 
above. 

Those  who  attack  our  justice  system  also  are  quick  to  cite  the 
JVR  numbers  on  million-dollar  verdicts  by  "juries  out  of  control."  In 
horror,  they  recite  tha«-  *n  1983  there  were  360  verdicts  of  a  million 
dollars  or  more,  not  all,  of  course,  in  products-liability  and  medical 
malpractice  cases.    Unreported  are  these  words  from  JVR:     "While  an 
award  of  one  million  dollars  or  n^,     may  appear  unreasonable  at  first 
glance,  these  -re  generally  made  to  seriously  in}urei  plaintiffs,  and 
the  jury's  decision  to  grant  such  a  verdict  is  usually  based  upon 
testimony  presenting  legitimate  computations  of  the  plaintiff's 
projected  lost  earnings  and  the  medical  expenses  necessary  to  sustain 
him  for  lif r . " 

Other  figures  in  the  filea  of  JVR  also  go  unquoted.    The  company 
has  a  record  of  1,642  million-dollar  verdicts  oiven  individual  pi?*  itiffs 
since  1962.    Sixty-nine  percent  of  these  awards  were  made  in  foui  injury 
categories : 

--Permanent  paralysis  (268  awards). 

—Permanent  brain  damage  (338)  . 

—Wrongful  death  (362)  . 
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— Amputations  of  leg  and/or  arm,  with  multiple  amputations  being 
common  (161). 

JVR  sums  up:     "The  overwhelming  majority  of  million-dollar  verdicts 
are  awarded  in  cases  where  the  plaintiff  has  been  seriously  injured 
or  is  completely  disabled  and  ma*   require  medical  care  for  life." 

And  a  fin«»i  cavoat  from  JVR:     ".   .   .it  should  always  be  remembered 
that  awards  of  this  magnitude  remain  unusual  and  are  rarely  considered 
the  norm." 

A  survey  by  the  University  of  Wisconsin  Civil  Litigation  Re.  »arch 
Project  also  demonstrates  that  the  large  case  is  "a  rare  phenomenon." 
A  study  of  1,600  cases  revealed  that  more  than  50  percent  dealt  with 
disputes  of  less  than  $10,000.    Only  12  percent  involved  claims  of  more 
than  $50,000.    The  study  further    established  that  more  than  90  percent 
disputes  are  resclve£  without  litigation  and  that  90  percent  of  the 
cases  that  are  the  subject  of  lawsuits  are  pestled  before  verdict. 

More  light  on  how  JTR's  statistics  are  misrepresented  is  shed  by 
A.  Russell  Localio,  director  of  research  of  the  Risk  Management  indation 
in  Cambridge,  Mass.     In  an  article  in  t-he  June,  I9v,5,  issue  of  Law, 
Medicine  &  Health  Care,  he  addresses  specifically  the  medical -malpractice 
data,  but  his  analysis  is  applicable  also  to  JVR's  products  ability 
f ig^res. 

The  misrepresentations  arise,  Localio  says,  from  four  errors  in 
rnalysis  of  JVR  statistics.     He  uses  1982  JVR  data. 

— The  "average"  award  ($962,258)  is  improperly  defined  ?nd 
mischaracteri2ed.     Remember,  this  figure  does  not  include  settlements, 
which  are  usually  lower  than  verdicts;  it  does  not  take  in.o  account 
reductions  in  verdicts  that  often  occur  in  the  appellate  process;  it 
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does  not  include  verdicts  in  which  there  were  no  awards  to  plaintiffs. 

— C.ie  JVR  samples  are  not  random,  and  they  are,  therefore,,  biased. 
The  firm  acknowledges  that  it  cannot  compile  all  verdicts.    Very  likely, 
it  receives  notice  of  the  big  verdicts  but  not  all  the  modest  ones- 
This,  of  course,  skews  the  "average"  reward.    Localio  points  out  that 
for  1982  the  Insurance  Information  Institute  reported  the  average 
plaintiff  award  for  California  Superior  Court  cases  as  $257,222. 

"It  is  unlikely  that  the  national  figure  would  be  3.75  times  that 
of  California,  especially  if  California  courts  handed  down  60  (malpractice) 
verdicts  and  JVR  reported  only  234  nationwide,"  Localio  wrices. 

(Note;    The  latest  JVR  tables  show  238  such  awards  in  1982.) 

— Thei    is  no  adjustment  for  inflation.    To  show  the  true  increase 
in  the  size  of  awards  from  year  to  year,  Localio  says,,  all  figures 
should  be  expressed,  for  instance,  in  1982  dollars. 

— The  "average"  award  is  usually  construed  by  the  public  as  the 
"typical"  award,  but  the  JVR  "average"  is  not  suitable  for  such  protrayal, 
because,  in  this  case,  the  average  does  not  represent  the  center.  An 
appropriate  indicator  of  the  typical  verdict  "should  probably  be  the 
median ,H  Localio  says,  meaning  half  the  awards  were  above  that  figure 
and  half  below. 

JVR's  midpoint  verdict  is  $271,000  for  products  liability  and 
$270,000  for  medical  malpractice,  the  incomplete  1984  statistics  show. 

These  'lumber?  ?re  significantly  less  than  the  "averages"  that  those 
who  attacK         jury  system  embrace,  b^;t  even  these  suffer  the  many 
infirmities  cited  in  this  article,  and  they  are  perhaps  as  much 
handicap  as  help  to  objective  analysis. 
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Variations  on  $962,258:  The  Misuse  of 
Data  on  Medical  Malpractice 

by  A  Russell  Localio.  J  D  .  M.A  .  M  P.H  .  M.S 


A\«cent  lears  have  wic nested  dn 
cussjo  .  among  physicum.  attorneys 
consumers  groups  anu  insurers  on 
the  medical  malpractice  *insi\"  jnd 
its  dimensions,  cauvo.  jnd  cur cs  As 
many  observers  realise,  a  serious 
handicap  u>  deliberate  and  sober 
analysis  ho  mine  deann  ol  reliable 
data  on  the  incidence  of  iatrogenic  m 
jury,  the  cost  of  the  current  system  ol 
malpractice  litigation,  and  the  trends 
in  claims  and  cost*  Pan  of  tlm  data 
deficiency  lies  in  the  fragmented  na 
ture  ol  the  insurance  system  and  (he 
absence  ol  mitral  data  depositories, 
pan  stents  trom  the  reluttaike  ol 
many  organ  tut  inns  wiih  data  to  shan* 
legal  work  product  or  sensitive  inlor 
matioo  wuh  the  |>ublic  lkvau.se  ol 
these  data  gathering  problems  any 
figures  which  dn  appear  for  the  data 
hungry  puhln  elu it  much  interest 

>urv  Verdict  Research  (JVR).  of  y> 
Ian.  Ohio,  has  been  gathering  and 
fH  blishing  data  annually  on  jurv  ver 
diets  Fnr  medical  malpractice  litiga 
tion.  JVR  puhlishcs  figures  on  the 
number  ol  verdicts  over  II  million, 
the  midpoint  (median)  verdict,  and 
the  "prohabiluv  range'  (inteniuanile 
range)  representing  the'  middle  ">0 
percent  ot  the  verdicts  For  1982  JVR 
arrived  at  the  following  figures  nie 
dun  (1200.000).  range  (ISsl  to 
J29.000.0O0).  mterquamle  range 
(170.000  to  I67S.OOO).  and  average 
';7«2.2S8) ' 

Prohahlv  because  of  the  |>ublic  s  in 
tuitive  notion  ol  the  average  as  the 
measure  of  a  typical  value,  the  pte\s 
as  well  as  parties  testifying  before 
Congrevs  o»>  recently  proposed  re 
form  legislation,  has  embraced  the 
dramam  figure  is  unrthv  ot  (|uot.i 
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tion  For  example  'Awards  in  tnals 
nuw  jverage  1962.25a  s  -The  mean 
malpractice  settlement  in  19H2  was 
W62.25H  '*  'Mean  of  medical  mal 
practice  settlements'  entitled  a  bar 
chan  on  trends  in  malpraaice.*  and 
•gmwih  of  average  malpractice 
award*  described  a  similar  shaded 
line  chan  *  In  each  case  the  authnr  or 
sneaker  was  trving  to  document  the 
alarming  growth  in  malpraaice  litiga 
tion  In  each  case  the  statement  or 
graphical  displav  was  incorrect  and 
misleading,  although  vers  likely  the 
misrepresentations  were  innocent 
These  mivstatemenis  arise  from 
fou/ errors  in  analysis  ( I)  the  failure 
to  define  accurately  the  data  b:mg 
cited.  (2)  the  assumption  that  an  in 
complete  sample  of  data  represents  a 
random  and  unbiased  sample  nt  all 
verdicts.  (3)  the  failure  to  adjust  fig 
ures  to  constant  dollars  and  to  present 
graphical  displays  with  this  adjust 
ment.  and  (-*)  the  assumption  that  the 
"average*  (mean)  verdict  represents 
an  appropriate  summary  statistic  for  a 
wide  ranging  distribution  of  verdicts, 

Improper  Definition  of  the 
Average 

In  none  of  the  cases  cited  did  the  au- 
thors characterize  properly  the  figure 
S962.25tt  hirst,  the  data  represent  jurv 
verdicts,  not  settlements  Available 
evidence  suggests  that  average  settle 
ments  are  substantially  lower  than  av 
erage  verdicts*  !>econd.  the  verdicts 
are  not  judgments  Not  infrequently, 
jury  swards,  especially  large  ones.  *e 
reduced  bv  |»st  verdict  settlements  ni 
the  panic's,  successful  defense  mo 
lions  tor  remittitur  (reduction  of  the 
jury  award)  or  for  new  trial*  or  jfter 
an  apjyeal  to  a  higher  court  JVR  does 
not  purjxirt  to  represent  its  data  as 
including  these  reductions  Third,  the 
Jutbo/s  neglected  in  consider  the 


many  10  00  verdicts,  i  e  .  tho^  a\*rds 
ol  no  damages  to  the  plaintiff  Any 
where  from  70  percent  t»  <J5  percent 
of  all  juries  rule  in  favor  of  the  de 
fendant  *  If  an  analysis  were  to  con 
sider  all  ?ero  verdicts,  the  ma*!«emat. 
cal  average  would  drop  hv  a  factor  of 
3  5  to  6 

Biased  Samples 

JVR.  by  "H  own  admission,  attempts 
but  eanr    p  -feMbly  succeed  in  com 
piling  all  .-rdicts  The  reported  sam 
pie  might  relect  a  representative  sub- 
set of  all  verdicts  and  might  have  the 
same  average  as  the  population  That 
result  is  unlikely,  however  More 
likely.  JVR  receives  notice  of  all  large 
verdict-'  and  mtsaes  some  of  the  more 
nod  est  awards  The  JVR  sample 
might  therefore  be  biased  upsvards,  it 
might  overstate  the  sue  of  typical  ver 
diets  Readers  shnuld  not  jump  to  the 
conclusion  that  all  samples  are  neces- 
sarily fair 

To  check  the  hypothesis  of  an  un- 
biased sample,  the  reader  can  consult 
other  data  sources  ror  1982,  the  In- 
surance  Information  Institute  re 
ported  the  average  plamnlf  award  for 
California  superior  court  cases  as 
(257.222  *  It  is  unlikely  that  the  na 
tional  figure  would  be  3  75  times  that 
of  California,  especnjjy  it  California 
courts  handed  down  60  verdicts  and 
JVR  reported  only  234  nationwide 

Constant  Dollar  Adjustment 

Neither  of  the  two  graphical  displays 
of  trends  from  1973  to  1982  was  ad 
justed  for  inflation  During  that  pe 
>">d  the  consumer  price  index  grew 
from  1 33  I  to  289  1 .  If  a  chart  depicts 
dollars ona  vertical  sctle.  it  should 
adjust  dollars  to  j  single  price  level, 
otherwise,  the  graph  represents  a  *de 
sign  variation"  and  lacks  appropriate 
mtegntv "  To  demonstrate  the  in 


288 


541 


crease  in  award*,  a  chart  could  ex 
press  atl  figures  in,  for  example.  1982 
dollars.  Design  variation  errors  are 
frequent  in  data  display,  although 
they  are  usually  innocent. 

Hie  Avenge  as  a  Typical  Award 

The  purpose  of  using  the  average  of  a 
collection  of  observations  is  to  sum- 
marize the  location  or  typical  value 
with  as  much  precisic  -j  possible 
The  average  is  then  a  'summary  sa  ti- 
de* of  the  collection  of  venJkts  By 
examining  an  appropriate  summary 
statistic,  or  a  series  of  these  statistics 
tver  time,  the  smJyst  can  determine 
u.e  trend,  where  the  collection  of 
verdicts  follow  a  hell -shaped  or  nor- 
mal distribution,  the  average  indicates 
n Hjghly  the  center  of  the  collection 
where  the  talis  of  the  distribution  are 
straggling  or  unsymtnctrical.  however, 
the  average  fails  to  Indicate  the  cen 
ter." 

Tor  1902  verdicts,  the  average  rruy 
he  an  unsuitable  indicator  of  the  cen* 
ter,  because  of  the  clump  of  verdicts 
above  the  II  million  level  Without 
the  raw  data,  the  analyst  can  on'y 
guess  about  the  shape  of  the  distribu- 
tion of  verdicts  The  reported  inter 
quanlle  r?nge  of  170.000  to  167*5.000, 
with  the  mean  railing  outside  of  this 
range,  suggests  that  the  upper  tail  is 
long  and  the  average  is  an  unsuitable 
indie  .or  of  the  typical  verdict. 

As  to  v/hat  would  he  an  appropriate 
typical  value,  only  a  thorough  analysis 
of  the  raw  data  can  reveal  Generally, 
tor  a  distribution  with  straggling  tails, 
the  median,  or  middle  value,  gives  a 
better  measure  of  location  than  the 
average 

Conclusion 

An  appropriate  indicator  of  the  typical 
medical  malpractice  verdict  should 
probably  he  the  median.  In  any  event, 
an  author  should  qualify  any  figure  bv 
noting  the  nature  of  the  observations 
a  nonrandom  sample  of  verdicts  for 
plaintiffs  only  When  a  reporter 
svishes  to  .  n>lct  trends  to  support  a 
statement  anout  a  growing  crisis,  he 
should  adjust  all  years  to  constant  dot 
Lars  to  demonstrate  real  growth  with 
out  the  effects  of  inflation.  If  effons  Jt 
reforming  methods  j>f  compensating 


patients  for  medically  induced  inju- 
ries are  to  succeed,  thev  should  be 
based  on  the  best  available  data  ana- 
lyzed appropriately  Misleading  analy- 
sis for  partisan  purposes  will  only 
cloud  the  Issues  and  hamper  progress 
toward  a  system  of  greater  equity  and 
efficiency 
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Senator  Levin.  Do  you  know — are  you  able  to  give  us  any  indica- 
tion as  to  the  increase  in  the  average  over  time?  You  said  that 
$500,000  is  more  accurate  now  than,  I  think,  the  $1.9  million  or 
whatever  that  particular  puffing  service  was. 

Mr.  Habush.  That's  the  correct  description. 

Senator  Levin.  I  think  that's  the  way  you  described  it. 

Now,  if  it's  not  $1.9  million,  if  it's  $500,000  now,  what  was  it  in 
1970  relatively?  Would  it  have  been  a  quarter  of  that  $500,000? 

Mr.  Habush.  My  response  to  that  is  that  a  Rand  Corp.,  study, 
conducted  in  selected  counties  in  the  United  States,  indicated  that 
jury  verdicts  have  not  gone  up  any  more  when  adjusted  for  infla- 
tion. So  the  verdicts  have  gone  up  adjusted  for  inflation. 

Now  there  his  been,  clearly  

Senator  Levin.  Over  the  last— what,  15  years? 

Mr.  Habush.  Over  the  last  25  years. 

The  problem,  of  course,  is  that  there's  a  perception  of  litigious- 
ness  and  excessiveness  in  the  tort  system  because  the  media  only 
reports  the  big  and  the  successful  v  edicts.  They  don't  report  the 
unsuccessful  ones;  they  don't  report  the  modest  ones.  And  so  a  lot 
of  people  think  that  every  time  somebody  goes  to  a  jury,  they  end 
up  with  a  Pennzoil  v.  Texaco  type  jury  verdict.  That  isn't  the  real 
world,  and  I  think  that  what  was  stated  earlier,  Senator,  before 
you  came  in,  was  that  in  Ontario,  the  Province  of  Ontario,  where 
there  is  a  $100,000  limitation  on  pain  and  suffering,  no  contingent 
fees,  virtually  no  punitive  damages,  and  almost  no  jury  trials,  the 
day  care  centers,  the  municipalities,  the  governmental  units,  the 
bus  companies,  and  small  businesses  are  confronted  with  precisely 
the  same  crisis  as  they  have  here  in  the  United  States;  which,  it 
seems  to  me,  kind  of  repudiates  the  suggestion  that  it's  the  court 
delivery  system  which  is  the  cause  of  this  problem. 

Senator  Levin.  IV  just  asking  my  staff  if  we  have  a  copy  of  the 
Rand  study.  I  don't  .now  if  other  folks  have  it,  but  we  don't  seem 
to  have  it. 

Mr.  Habush.  Our  staff  will  be  happy  to  interact  with  your  staff 
and  ^ovide  you  with  all  the  data  that  we  have  and  that  you  need 
to  have. 

Senator  Levin.  Do  you  want  to  add  something,  Mr.  Martin? 

Mr.  Martin.  Yes,  Senator;  we  do  business  in  Ontario,  and  I've 
talked  to  our  general  manager  there  and  the  information  that 
we've  gotten  is  that  he  thinks  it's  foolish  to  compare  Canada — On- 
tario—to the  United  States  without  recognizing  the  distinguishing 
characteristics.  For  example,  insurance  costs  much  less  in  Canada 
than  it  does  here  to  start  with.  We're  talking  about  commercial 
general  liability  insurance. 

No.  2,  he  says  that  in  Canada  they're  seeing  the  same  kinds  of 
tort  explosion  through  the  court  system  as  is  occurring  here,  even 
though  they  don't  have  the  jury  system.  They're  also  seeing  enor- 
mous verdicts  in  cases  with  v*ry  bad  injuries. 

Senator  Levin.  Are  you  familiar  with  the  Rand  study? 

Mr.  Marhn.  I  am  not  familiar  with  ti,at  particular  one.  I  cannot 
respond. 

Senator  Levin.  Well,  it  might  be  useful  if  you  would  not  only 
supply  that  to  us— :f  you're  willing— bu+  also  supply  that  to  Mr. 
Martin  so  we  can  get  his  comments  on  it. 
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Mr.  Kabush.  I'm  sure  we  would  be  happy  to  contribute  to  the 
Hartford  Insurance  Co.,  our  research  data  that  they  need  to  have. 

Senator  Levin.  Well,  at  ieast  at  my  request.  You're  not  request- 
ing it,  but  I  am. 

Mr.  Habush.  Absolutely,  Senator. 

[Subsequent  information  was  received  and  follows:] 
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Exvcuttvv  Summary 


California  courts  have  a  reputation  for  being  generous  to  persona 
who  bring  lawsuits  for  their  injuries  and  losses.  Judges  in  that  state 
have  repeatedly  developed  legal  doctrine  extending  plaintiffs*  rights 
to  recovery,  and  California  juries  seem  to  give  big  awards.  This  report 
examines  jury  trials  in  the  City  and  County  of  San  Francisco  and 
compares  the  outcomes  of  those  trials  with  jury  decisions  in  Cook 
County,  Illinois  (Chicago),  another  major  jurisdiction  that  we  studied 
previously  (Peterson  and  Priest,  1982).  The  report  also  provides  initial 
information  about  how  jury  trials  in  San  Francisco  were  affected  by 
California's  change  to  a  comparative  negligence  rule  in  1976. 

Changes  in  the  types  of  cases  tried  to  juries  and  differences  between 
the  two  jurisdictions  limit  the  conclusions  that  we  can  draw  from  com- 
parisons until  we  have  conducted  further,  planned  analyses.  As  a  re- 
su*s  this  report  describes  trends  injury  trials  and  verdicts  and  raises 
hypotheses  about  our  findings.  We  Have  not  usually  attempted  to  test 
the  hypotheses  suggested  in  this  report,  nor  have  we  attempted  to 
explain  our  findings  about  trends  and  differences  among  types  of  law- 
suits. These  subjects  are  part  of  our  continuing  research  (see,  e.g., 
Peterson,  19J3;  Chin  and  Peterson,  1983).  It  should  also  be  noted  that 
the  relativb.y  small  number  of  cases  decided  by  juries,  such  as  those 
described  in  this  report,  do  not  necessarily  reflect  ail  civil  claims;  per- 
haps more  than  9C  percent  of  filed  lawsuits  a/e  either  settled  or 
dropped  without  reaching  trial.  Although  cases  tried  to  juries 
undoubtedly  influence  settlements,  we  cannot  be  certain  that  the 
trends  and  patterns  described  here  are  representative  of  these  for 
cases  that  are  settled.  The  Institute  for  Civil  Justice  is  conducting 
other  research  on  the  relationship  between  verdicts  and  settlements. 
This  report  examines  only  the  verdicts  of  civil  juries,  the  most  central 
decisions. 


METHG*~  OLOGY 


As  with  our  etudy  in  Cook  County,  wo  coltoctod  data  about  Jury 
trial*  from  a  jury  rerdkt  ropcrtar.  Jury  Verdict*  Weekly,  aotd  by  tub- 
aerlption  to  lawyers  and  inauranoa  compeni**,  Wa  obtained  dataited 
information  about  ths  partiee,  their  claim*,  satUament  offers  and  ck 
mind*,  the  timing  and  types  of  legal  actions,  and  the  outcome*  or 
5,300  trill*  in  ths  San  rrmndeco  County  Superior  Court  and  th*  VB. 
District  Court  for  the  Northern  District  of  California.  These  data 
coYtr  about  85  percent  of  ail  Jury  triala  la  thos*  court*  between  1969 
and  1980.  Our  analyses  of  Cook  County  trials  were  based  on  6.000 
cases  tried  in  the  Law  Division  of  the  Cook  County  Circuit  Court  and 
the  US.  District  Court  for  the  Northern  District  of  Illinois.1  The  data 
were  coded  into  computer- readable  form  by  law  students  working 
under  the  direction  of  one  of  the  authors  of  the  present  report  and 
Professor  Oeorge  Priest  of  the  YaJa  Uw  School. 

The  statistical  analyses  in  this  report  describe  aggregate  trend*  for 
all  civil  jury  triala  and  for  ton  separata  case  \yjm: 

e  Automobile  aeddenta. 

e  Common  carriers'  liability  for  injurif  $  to  passengers. 

e  Property  owners'  liability  to  tenant*,  guests,  and  trespsseers. 

e  Street  hazard  liability  Tor  obstructions  or  negligent  design  or 

maintenance  of  roads  or  ekkwslks. 
e  Workers'  injuries  on  the  job. 

e  Intentional  torts  (ie.,  assault,  discrimination,  and  false  ar- 
rest). 

•  Professional  malpractice, 
e  Product  liability. 

•  Contracts  or  business  torts, 
e  Miscellaneous  action*. 


TYPES  OF  TRIALS 

There  are  Car  fewer  triala  in  San  Francisco  courts  (usually  between 
200  to  300  per  year)  than  In  Cook  County— well  under  one-half  as 
many.  But  there  were  similar  trendr  <a  recent  years  toward  fewer 
triala  in  both  jurisdiction*.  Also,  in  b^h  jurisdictions  then  waa  a 

Hvu.  m.#.ii-  .     in   ........  ..^ 

preset  ef  ell  etter  Melt  isse)  by  Um  Omk  Gees*  Jwj  Vm&t  /t*w*».  The 
•essjeriees  aeee  set  lseM»  ee*M  tries'  hi  the  **m*+J  ZfhUm  * tmk  Cm*? 
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grV^!  c9°^ntnUoti  rf  for  several  types  of  esses  (malpractice. 
contncWbusineaa,  product  liability.  Intentional  tort  worker  injury, 
and mimltaneou*)  that  we  identify  aa  high*takss  esse  typee-cae** 
that  typically  involve  greater  pereo<ial  injury  or  economic  losses  sod 
result  in  larger  award*  (Peterson,  1983).  Ail  nigfa-stakss  types  other 
thanjrorksr  injury  triala  increased  in  frequency  during  the  1970a, 
wnereae  all  Ikw-eUlee  ease  type*  (auto  accident,  injury  on  property, 
common  carrier,  and  street  hazard)  deoeeaed  in  number.  Slaty  per- 
cent of  all  ju~  trials  in  San  Frandacc  courts  during  ths  1970s  in- 
volvedlhigh-euk.ee esse  types,  up  fron.  39  percent  in  the  19Wa.  The 
Cook  County  ti-nd  was  similar,  but  throughout  ths  period  a  lower 
proportion  of  trials  In  ths  jurisdiction  kYolved  hi^b-sUkee  esse  type* 
'from  19  percent  in  ths  1960s  to  32  percent  in  1970a). 

The  type*  of  case*  heard  byjurie*  in  the  two  jurisdiction*  have 
fc*come  lea*  dmilsr.  During  all  the  years  we  stodisd,  at  least  di  out 
often  jury  triala  in  Cook  County  In  to!  red  sutomobile  aeddenta;  by 
the  lata  1970s  lees  than  40  percent  of  jury  triala  in  San  Francisco 
involved  auto  aeddenta.  TH"J*  of  intentional  tort^partkulsriy  dvil 
righto  cUima-were  ths  fastest  growii^  portion  of  thaSfn  Fraiidaco 
caasJoad.  By  the  Lata  i970*  one  in  every  eight  triala  involved  a 
claimed  Intentional  tort  Jury  trials  of  intentional  tort*  did  not  in- 
******  ^  Cook  County;  they  accounted  for  between  4  and 

6  pirceot  of  triala  throughout  ths  entire  pec  Jod. 
_Tri*^  °f  workplace  injury  cUuma  were  ale .  much  more  frequent  in 
—  F?ndfc?Tth?  •«JOod  frtqnent  tyje  of  dril  case,  with  16 
percent  of  trials.  In  comparison,  by  the  tati  1970s  worker  injury 
C^J!?rtr^^W^7P^trf^(^tytri^Our 
contiimlng  reeeejeh  is  wpfacinj  this  diflereoce,  eiamlnln,  for  exam- 
pis,  whether  there  may  be  more  triala  of  workplace  tajtr-ta*  in  San 
^Md«o  because  California  did  not  frequently  adjust  worker*  com- 
peneatioo  benefits  for  inflation. 

In  U  h  jurisdictions,  trials  involving  crotract  and  budnes*  disr-ites 
becemc  increedngly  inmi^t,  accounting  ice  6  percent  rf 
"7*°^^  11  Percent  of  all  triala  i0  San  Francisco  during 
Jha  Isto  1970s.  Such  trie  U  were  rare  during  the  early  1980s,  when 
J^aceouatedforieesthsfllpsre« 
"*  than  3  percent  in  San  Francisco, 


COMPARISON  OF  JUHY  VERDICTS 

JSSldl**T*rTd  *•  »P»^  reputation  of  California's 

ef  our  earlier  finding.  rJbout  Cook  County  courts  ale* 
•My  to  mrr  triele  in  B*n  fWdm- 


•  In  almost  half  of  all  trial*,  plaintiffs  win  no  mono?  (43  per- 
cent of  trial*  where  liability  ia  contested) 

•  Moat  trial*  involved  null  or  moderat*  economic  stakes  25 
percent  of  awards  in  San  Francisco  are  leas  than  13,000,  half 
are  under  121.000. 

•  After  adjusting  for  inflation,  tha  six*  of  most  awarda  by  San 
Francisco  juror*  was  tha  same  in  the  lata  1970s  aa  in  tha 
early  1960s.  Awards  increased  in  tha  early  1070a  but  then 
fall  in  the  second  half  of  that  decade. 

•  Few  verdict*  involve  extremely  large  sums  of  money,  but  mil- 
lion dollar  awards  hare  become  mora  frequent  in  both  San 
Francisco  and  Cook  Counties.  By  the  late  1970a  almost  half 
of  all  money  awarded  by  San  Francisco  juries  snd  40  percent 
by  Cook  County  Juiora  went  to  the  2  percent  of  plaintiffs  who 
received  million  dollar  awarda. 

•  Thesverage  award  doubled  in  the  1970a  in  both  jurisdictions 
But  the  only  reason  for  this  increase  in  San  Francisco  was 
the  growing  frequency  and  size  of  awarda  near  or  over  $1 
million. 

Plaintiffs  in  San  Francisco  jury  trial*  won  mora  often  than  those  in 
Cook  County — 59  percent  compared  with  02  j  .tent  And  Sen  Fran- 
cisco  plaintiff*  received  larger  awarda— both  the  typical  (median)  and 
average  awards  were  about  40  percent  greater  than  In  Cook  County. 
The  medisn  sward  in  dan  Francisco  was  $22,000  compared  with 
$15,000  In  Cook  County;  tha  average  was  $84,000  compared  to 
$61,000  (all  dollar  amount*  are  aO«eted  for  inflation  and  shown  in 
1979  dollars). 

These  differences  in  trial  outcomes  might  reflect  a  different  mix  of 
cases  in  the  two  Juried/ rtions,  i  *.,  perhaps  c^ses  reaching  juries  in 
San  Francisco  involved  stronger  issues  of  liability  and  more  senous 
losses,  Ws  found,  for  example,  that  a  greater  proportion  of  trials  in 
San  Francisco  involved  high-aUkes  types  of  cases  that  often  produce 
large  awarda.  These  higWakee  cases  mora  often  involved  aerioua  in- 
juries and  also  resulted  in  larger  swcxds  for  the  same  injury  (Peter- 
son. 1963). 

When  we  look  st  each  specific  type  of  case,  swards  ware  not  always 
greater  in  Ban  Francisco.  Ia  fact  awarda  ware  larger  In  Cook  County 
than  In  San  Francisco  for  three  high-stakes  case  types— 10  to  20  per- 
cent greater  for  worker  injury  and  contx  jet  and  business  disputes  and 
over  twice  aa  large  for  product  liability  crass. 

While  the  greater  frequency  of  high-stakes  c&ses  in  San  Francisco 
can  st  least  in  part  sxpUln  the  larger  awarda  in  that  jurisdiction,  it 


does  not  explain  why  plaintiff*  won  s  larger  proportion  of  cases  in  San 
Francisco,  In  both  jurisdictions,  plaintiffs'  chances  of  winning  varied 
markedly  for  d'flerent  types  of  caeca,  ranging  from  victories  in  two 
out  of  every  three  worker  injury  trials  to  only  one  of  three  malpractise 
trials.  But  for  all  types  of  cases  (other  than  street  hazards)  plaintiffs 
in  San  Francisco  won  s  Urg  X  proportion  of  trials  TV*  difference  waa 
the  greatest  in  product  liability  triale;  San  Francisco  plsintiffs  won  64 
percent  of  those  trials;  Cook  County  plain  tifb  won  only  40  percent 

Similarly.  California's  adoption  in  197ft  of  the  comparative  negli- 
gence rule  cannot  explain  differences  in  tha  proportion  of  trial  j  that 
plsintiffs  won.  Plaintiff*  won  more  often  in  Sen  Frandaco  than  in 
Cook  County  both  before  and  after  that  legal  change  in  California 
(Illinois  adopted  comparative  negligence  in  1981.  after  tha  period 
studied  here). 

We  are  continuing  to  explore  why  San  Frandeco  plaintiffa  fared 
better  in  jury  trials  aa  ws  compare  how  different  legal  rules,  plaintiff 
losses,  liability  issues,  and  the  identity  of  partita  influenced  jury  ver- 
dicts in  each  jurisdiction  At  present,  we  can  neither  conclude  nor  rule 
out  the  possibility  that  in  similar  cases  Ssn  Frsndsco  juries  were 
more  generous  to  plsintiffs  than  were  Cook  County  juries. 


TRENDS  IN  LIABILITY 

Trends  in  liability  differed  between  the  two  jurisdiction*.  Plsir.uffs 
in  Cook  County  generally  fared  better  in  recent  years  than  they  had 
previously— the  proportion  of  pla'itifT  victories  increased  for  eight 
types  of  cases  and  remained  constant  for  tha  other  three.  The  trends 
were  mixed  In  San  Francisco  Ptaintiffa  won  an  increasing  proportion 
of  trial*  for  Tit  ty  Me  of  cases,  but  changes  for  two  types  automobile 
sodden te  and  injuries  on  property— were  greatest  after  19715.  prob- 
ably refecting  the  impact  of  comparative  negligence.  On  the  other 
hand.  San  Francisco  plsintiffs  won  s  smeller  proportion  of  tnsts  fot 
four  other  types  of  cases 

Chsnges  for  several  spedflc  types  of  cases  ware  strikingly  different 
between  the  two  jurisdictions.  The  greatest  change  in  each  occurred 
for  contract  and  business  disputes,  but  the  chsnges  were  in  opposite 
directions.  Cook  County  plaintiff*  Improved  thsir  proportion  of  wins 
by  13  points,  from  47  percent  in  the  early  1960s  to  60  percent  in  tk, 
lets  1970s.  In  contrast,  Ssn  Francisco  plaintiffa  lost  18  points,  from  74 
percent  U  56  percent  Cook  County  plaintiffa  were  Increasingly  suc- 
cessful 'n  prcJuct  liability  trisls  (from  29  percent  to  40  percent). 
whereae  their  counterpart*  in  Sen  Frandaco  became  leas  successful 
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Senator  Levin.  If  you  could  give  us  your  reaction  to  it,  it  would 
be  very  helpful. 

We  will  stand  in  recess  until  9.  Thanks  very  much. 

[Whereupon,  at  1:10  p.m.,  the  committee  recessed,  to  reconvene 
at  9  a.m.  Friday,  February  21,  1986.] 
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THE  COST  AND  AVAILABILITY  OF  LIABILITY 
INSURANCE  ON  SMALL  BUSINESS 


FRIDAY,  FEBRUARY  21,  1386 

U.S.  Senate, 
Committee  on  Small  Business, 

Washington,  DC, 

The  committee  met,  pursuant  to  recess,  at  9:03  a.m.,  in  room 
428A,  Russell  Senate  Office  Building,  Hon.  Larry  Pressler  (acting 
chairman  of  the  committee)  presiding. 

STATEMENT  OF  HON.  LARRY  PRESSLER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  SOUTH  DAKOTA 

Senator  Pressler  [acting  chairman].  Let  us  call  this  hearing  to 
order.  If  someone  would  close  the  door,  we  will  begin. 

I  want  to  thank  very  much  the  witnesses  who  have  come  a  dis- 
tance. I  want  to,  in  particular,  call  forward  Michael  Nystrom, 
president  of  Aerostar  International  in  Sioux  Falls;  W.D.  Gullick- 
son,  Jr.,  general  manager  and  treasurer  of  the  McLaughlin  Gorm- 
ley  King  Co.  of  Minneapolis,  MN;  Danny  Coleman,  who  is  the 
owner  of  Powers  Court  and  Dubliner  Restaurants,  Washington,  DC; 
and  later  we  will  have  Francis  Carroll,  the  president  of  the  Small 
Business  Service  Bureau. 

First,  let  me  give  an  overview  of  what  we  are  doing. 

As  everybody  in  this  room  knows,  there  has  been  an  immense  in- 
crease in  insurance  costs  in  the  past  few  years.  This  has  resulted  in 
a  great  increase  in  the  cost  of  goods  to  consumers.  Whether  it  is 
automobile  insurance  or  doctors  insurance  or  a  small  business- 
man's insurance,  the  cost  has  gone  up,  and  this  has  meant  that 
goods  and  services  have  become  more  expensive  to  the  average  con- 
sumer. 

In  the  international  trade  markets,  we  cxi  ^  finding  that  as  much 
as  20  and  30  percent  of  some  of  our  products  are  insurance  costs. 
That  means  we  can't  compete  internationally  because  of  that. 

There  has  been  considerable  discussion  of  who  is  to  blame,  who  is 
at  fault.  We  are  a  society  that  repays  people  who  have  accidents  if 
someone  is  at  fault  at  a  very  high  level.  We  are  also  a  very  litigious 
society,  a  society  that  has  very  highly  developed  rights.  We  all 
have  our  rights,  and  we  can  bring  a  lawsuit.  The  contingency  fee 
system  and  lots  of  other  things  have  resulted  in  a  very  costly  court 
system 

Also,  we  have  been  told  that  our  insurance  industry  in  the  late 
1970's  made  some  bad  investments,  and  that  the  cyclical  nature  of 
the  industry  may  also  be  part  of  the  cause  of  these  high  rates. 
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There  is  a  lot  of  finger-pointing  that  goes  on.  In  my  own  case,  I 
have  been  very  critical  of  the  Bar  Association  and  of  our  civil  jus- 
tice system,  but  I  have  also  asked  some  very  hard  questions  in  this 
committee  and  elsewhere  for  the  insurance  industry  to  justify  some 
of  the  rates.  So,  I  think  we  have  to  take  an  across-the-board  ap- 
proach. 

I  do  not  like  to  see  the  Federal  Government  getting  involved  in 
new  areas  of  intrusion  into  areas  that  traditionally  have  been  re- 
served for  the  States.  Since  the  1945  McCarran-Ferguson  Insurance 
Act,  this  area  has  largely  been  a  State  matter,  But  we  find  that  if 
one  State  does  take  steps  such  as  putting  caps  on  punitive  damages 
and  has  some  tort  reform,  it  really  doesn't  help  rates  in  that  State 
because  one  State  must  pay  for  the  sins  of  the  others. 

Also,  under  our  court  sy3tem,  you  car  forum  shop.  Many  of  these 
cases  somehow  get  into  New  Jersey  or  California  courts  where  the 
payments  will  be  higher.  Then,  once  one  jury  system  has  set  a  high 
recovery  for  a  certain  type  of  tort,  the  other  companies  just  pay  off 
rather  than  go  through  a  lawsuit.  But  the  business  of  forum  shop- 
ping is  an  extreirely  bad  practice,  in  my  view. 

Last  year,  Senator  Kasten  and  I  had  a  bill  to  set  uniform  product 
liability  codes  or  levels  which  would  place  somewhat  of  a  nation- 
wide standard  on  these  product  liability  cases.  We  found  that  we 
were  defeated  in  the  Commerce  Committee  by  one  vote.  But  there 
is  such  an  outcry  among  the  people  of  this  country  about  insurance 
rates,  it  has  become  the  consumer  issue  of  the  1980's  and  1990's.  I 
would  predict  that  unless  something  is  done,  the  cost  of  our  prod- 
ucts  will  continue  to  increase  so  much  as  a  result  of  nigh  insurance 
costs  that  we  will  not  be  able  to  compete  internationally. 

Worse  still  is  the  fact  that  some  businesses  cannot  get  insurance. 
For  example,  recently  I  held  a  hearing  in  western  South  Dakota, 
and  a  day  care  center  told  me  that  they  simply  could  not  get  insur- 
ance, not  that  it  was  too  high,  but  they  couldn't  get  it  because  they 
didn  t  have  a  track  record.  They  were  a  new  business,  and  in  the 
care  of  small  children  there  is  so  much  potential  liability  involved. 

So,  the  point  is  we  have  become  such  a  litigious  society.  We  have 
so  many  developed  rights,  and  that  is  very  expensive.  Beyond  that, 
I  think  there  may  be  some  abuses  in  the  legal  system  and  perhaps 
in  the  insurance  system.  I  don't  know  for  certain.  That  is  part  of 
the  purpose  of  this  hearing,  to  try  to  find  out  what  is  going  on  and 
what  the  results  are. 

Let  me  also  say  that  I  did  a  survey  in  my  State  through  a  ques- 
tionnaire that  I  sent  out.  We  had  nearly  600  responses  to  that  ques- 
tionnaire. Now,  granted  most  people  who  would  respond  to  a  liabil- 
ity insurance  surveyprobably  have  had  problems,  so  I  wouldn't  say 
that  this  is  a  scientifically  accurate  survey.  But  of  those  re^oonding 
to  my  poll  hi  my  State,  32  percent  of  the  respondents  .dicated 
their  liability  insurance  bad  been  canceled  in  the  last  year.  Of  that 
32  perceut,  24  percent  have  been  unable  to  locate  replacement  cov- 
erage. Those  who  were  able  to  obtain  other  coverages  contacted  an 
average  of  three  or  four  companies  before  finding  suitable  protec- 
tion. 

Eighty-four  percent  of  the  responding  businesses  had  their  insur- 
ance premiums  increase  in  the  last  year.  34  percent  of  tho?e  who 
experienced  premium  hikes  saw  increases  ranging  from  100  to  over 
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500  percent.  Fifty-four  percent  were  able  to  secure  the  same  level 
of  coverage  while  21  percent  had  their  coverage  reduced.  Thirty- 
one  percent  found  their  deductibles  had  been  raised. 

Motor  carrier  coverage  was  the  line  of  liability  insurance  in 
which  .nost  businesses  experienced  difficulties.  Twenty-two  percent 
of  those  responding  expressed  difficulties  in  this  area.  Eighteen 
percent  encountered  problems  with  health  care  or  medical  lines. 
Sixteen  percent  had  difficulty  securing  adequate  or  affordable  pro- 
fessional liability  insurance.  Directors  and  officers  (8  percent)  gov- 
ernmental insurance  (7  percent)  were  also  major  sources  of  hard- 
ships. 

So,  the  point  is  we  do  have  a  crisis  regarding  this  matter.  I  have 
asked  some  very  hard  questions  of  the  insurance  companies  about 
their  investments  and  what  they  are  doing,  but  also  I  think  the 
legal  profession  and  our  legal  practices  need  to  be  reviewed. 

As  I  mentioned,  I  hate  to  see  the  Federal  Government  get  in- 
volved. I  would  like  to  see  the  States  do  it,  but  it  doesn't  seem  to  be 
happening.  We  are  faced  with  the  problems  of  high  insurance 
prices,  and  we  have  to  solve  some  or  those  problems. 

I  would  ask  unanimous  consent  to  insert  the  remainder  of  my 
opening  statement  in  the  record,  and  I  call  on  my  distinguished  col- 
league from  New  York,  Senator  D'Amato. 

[The  prepared  statement  of  Senator  Pressler  follows:] 
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OPENING  STATEMENT  BY  SENATOR  LARRY  PRESSLER 
BEFORE  THE 
SENATE  COMMITTEE  ON  SMALL  BUSINESS 
HEARING  ON  COST  AND  AVAILABILITY  OF  LIABILITY  INSURANCE 
ON  SMALL  BUSINESS 
FEBRUARY  21,  1986 

I  VMT  TO  BECTN  BY  COMMENDING  '  > IRMAN  OF  THIS  COMMITTEE, 

SENATOR  WEXCKER,  FOR  CALLING  THI,    '      P  rtG.     VIRTUALLY  ANY 
NEWSPAPER  OR  PERIODICAL  YOU  PICK  OP  THESE  DAYS  CONTAINS  HORROR 
STORIES  ASSOCIATED  WITH  THE  HIGH  COST  AND  SCARCITY  OF 
PROPERTY/CASUALTY  LIABILITY  INSURANCE.     THIS  PROBLEM  IS  BEING 
EXPERIENCED  BY  SMALL  AND  LARGE  BUSINESSES,   PROFESSIONALS  AN  J 
GOVERNMENTS.     IT  IS  RAPIDLY  BECOMING  THE  MOST  IMPORTANT  BUSINESS 
AND  CONSUMER  ISSUE  OF  OUR  TIME. 

TODAY  WE  WILL  BE  ADDRESSING  THIS  PROBLEM  FROM  A  SMALL 
BUf  CNESS  PERSPECTIVE.     IT  IS  VITALLY  IMPORTANT  THAT  WE  EXMAINS 
THE  EFFECT  OP  THE  INSURANCE  PROBLEM  FROM  THIS  PRESPECTIVE  BECAUSE 
^MALL  BUSINESSES  FORM  THE  BACKBONE  OF  OUR  EC*.  IOMY.  INDUSTRIES 
DOMINATED  BY  SMALL  BUSINESSES  CONTINUE  TO  ADD  JOBS  AT  A  RATE 
ALMOST  TWICE  THAT  OF  INDUSTRIES  DOMINATED  BY  LARGE  FIRMS.  SM\LL 
BUSINESS  IS  THE  SOURCE  OF  THE  CONTINUED  RESURGENCE  OF  THE 
AMERICAN  ECONOMY.      IF  THE   ISSUE  OF  ADEQUATE  AND  AFFORDABLE 
LIABILITY  INSURANCE  IS  NOT  ADDRESSED,  THE  FUTURE  HEALTH  OF  SMALL 
BUSINESS  AND,  THEREFORE,  THE  FUTURE  HEALTH  OF  OUR  ECONOMY  IS 
THREATENED. 

INCREASE1)  INSURANCE  PRICES  WILL  RESULT  IN  HIGHER  COSTS  OF 
PRODUCTION,  WHICH  WILL  MEAN  FEWER  JOBS  AND  HIGHER  PRICES  FOR 
CONSUMERS.     HIGHER  INSURANCE  COSTS  WILL  ALSO  MAKE  MAKE  IT  MORE 
DIFFICULT  TO  SELL  U.S.   PRODUCTS  ABROAD. 
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THE  DEPTH  OF  THIS  CRISIS  IS  BEING  EXPLORED  IN  MANY 
CONGRESSIONAL  COMMITTEES.  I  RECENTLY  CHAIRED  HEARINGS  OF  THIS 
COMMITTEE  IN  MY  HOME  STATE  OF  SOUTH  DAKOTA  AND  HAVE  CHAIRED  AND 
PARTICIPATED  IN  SENATE  COMMERCE  COMMITTEE  HEARINGS,  ALL  ON  THE 
ISSUE  OF  THE  HIGH  COST  AND  SCARCITY  OF  LIABILITY  INSURANCE.  A 
NUMBER  OF  INITIATIVES  ARE  BEGINNING  TO  TAKE  SHAPE  AT  THE  STATE 
AND  FEDERAL  LEVELS.     HOWEVER,  MUCH  REMAINS  TO  BE  DONE. 

WE  ARE  AT  A  CROSSROADS.     WE  KNOW  FROM  THE  EXPERIENCE  OF 
BUSINESSES  SUCH  AS  THOSE  REPRESENTED  HERE  TODAY  THAT  WE  ARE 
CLEARLY  IN  THE  MIDST  OF  A  CRISIS.     HOWEVER,  THE  SOURCE  OF  THE 
CRISIS  IS  NOT  AS  CLEAR.     WE  KNOW  THAT  A  PROBLEM  EXISTS,  BUT  WE 
NEED  TO  KNOW  WHY  IT  EXISTSl 

SOME  PEOPLE  BLAME  THE  INSURANCE  INDUSTRY  AND  OTHERS  POINT  TO 
OUR  LEGAL  SYSTEM.     I  HAVE  SPENT  MUCH  TIME  LISTENING  TO  BOTH  SIDES 
OF  THIS  DEBATE,  AND  I  MUST  SAY  THAT  I  AM  EXTREMELY  DISAPPOINTED 
IN  WHAT  I  HAVE,  OR  MORE  IMPORTANTLY,  HAVE  NOT  HEARD  THUS  FAR. 
ONCE  YOU  CtT  THROUGH  THE  RHETORIC,  YOU  FIND  PRECIOUS  LITTLE  SOLID 
EVIDENCE  ON  EITHER  SIDE  TO  SUPPORT  THEIR  POSITIONS  AS  TO  THE 
CAUSE  OF  THE  PROBLEM.     MEANWHILE,  SMALL  BUSINESSES,  CONSUMERS  AND 
OUR  ECONOMY  SUFFER. 

THE  INSURANCE  INDUSTRY  TENDS  TO  POINT  THE  FINGER  OF  BLAME  AT 
OUR  SYSTEM  OF  TORT  LAW.     HOWEVER,  THE  INSURANCE  INDUSTRY  HAS  YET 
TO  PRODUCE  ANY  SOLID  EMPIRICAL  EVIDENCE  WHICH  CONNECTS  THE 
INCREASING  COST  OF  INSURANCE  TO  THE  TORT  LAWS  OF  THE  INDIVIDUAL 
STATES.     I  DO  NOT  WISH  TO  SOUND  AS  THOUGH  I  HAVE  ANY 
PREDETERMINED  POSITIONS  ON  THIS  ISSUE,  BUT  IF  THE  INSURANCE 
INDUSTRY  IS  TO  CONTINUE "URGING  TORT  REFORM,  THEN  IT  MUST  PROVE 
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VflAT  A  CA08AL  LINK  EXISTS.     IF  TORT  LAW  IS  THE  PROBLEM,  WHY  ARE 
STATES  WITH  RELATIVELY  CONSERVATIVE  TORT  LAWS  SUFFERING  RATE 
INCREASES  OF  THE  SAME  MAGNITUDE  AS  THOSE  WITH  MORE  LIBERAL  TORT 
LAWS? 

ON  THE  OTHER  HAND,  ATTORNEYS  AND  SO-CALLED  CONSUMER  GROUPS 
ADVOCATE  FEDERAL  INVOLVEMENT  IN  INSURANCE  REGULATION.     THEY  CLAIM 
THAT  THE  INSURANCE  INDUSTRY  IS  INVOLVED  IN  UNFAIR  RATE  SETTING 
PRACTICES  OR  "CONSPIRACIES"  DESIGNED  TO  "BLACKMAIL"  STATE 
LEGISLATURES  INTO  REFORMING  THEIR  TORT  LAW.     UNFORTUNATELY,  TH"! 
TRIAL  LAWYERS  AND  THESE  SO-CALLED  CONSUMER  GROUPS  HAVE  OFFERED  tiO 
REAL  PROOF  THAT  SUCH  A  SITUATION  EXISTS. 

IF  ADDITIONAL  REGULATION  OF  THE  INSURANCE  INDUSTRY  IS  NEEDED, 
WE  MUST  DISCUSS  WHAT  ROLE,  IF  ANY,  THE  FEDERAL  GOVERNMENT  SHOULD 
PLAY.  THE  McCARRAN-FERGUSON  ACT  OF  1945  DELEGATED  TO  THE  STATES 
REGULATORY  AUTHORITY  OVER  THE  INSURANCE  INDUSTRY.     IT  DID  NOT 
PROVIDE  FOR  FEDERAL  OVERSIGHT  OR  GUIDANCE.     THEREFORE,   THE  ROLE 
THAT  CONGRESS  OR  THE  FEDERAL  GOVERNMENT  SHOULD  PLAY  IN  MAKING 
INSURANCE  MORE  AFFORDABLE  AND  AVAILABLE  IS  UNCLEAR,     IT  HAS  BEEN 
SUGGESTED  THAT  WE  SHOULD  REVISIT  McCARRAN-FERGUSON,  AND  ASSERT  A 
STRONGER  FEDERAL  ROLE  IN  INSURANCE  RF^ULATION.     MY  BASIC 
PHILOSOPHY  HAS  ALWAYS  BEEN  TO  LEAVE  THESE  KINDS  OF  ISSUES  TO  THE 
STATES,  BUT  THIS  PROBLEM  SEEMS  TO  BE  TRANSGRESSING  STATE 
BORDERS.     IT  APPEARS  THAT  RATES  ARE  NO  LONGER  SET  ON  A 
STATE-BY-STATE  BASIS,  AND  IT  IS  UNCLEAR  TO  ME  TO  WHAT  EXTENT  THE 
INDUSTRY  IS  REGULATED  AT  ALL.     AS  PART  OF  OUR  INQUIRY,  WE  MUST 
EXAMINE  THE  EFFECTIVENESS  OF  STATE  REGULATION. 

IN  THE  PAST  YEAR,   INSURANCE  COMPANY  INSOLVENCIES  HAVE  REACHED 
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AN  HISTORIC  LEVEL.     THOSE  INSOLVENCIES  NOT  ONLY  AFFECT  THE 
AVAILABILITY  OF  INSURANCE,  THEY  ALSO  PLACE  A  SSVERE  STRAIN  ON  THE 
STATE  INSURANCE  GUARANTY  FUNDS  WHICH  ARE  USED  TO  COVER  CLAIMS 
AGAINST  THE  INSOLVENT  COMPANIES.     AS  THOS3  FUNDS  ARE  DEPLETED, 
ADDITIONAL  REVENUES  MUST  BE  COLLECTED  FROM  THE  REMAINING 
COMPANIES,  MANY  OF  WHICH  ARE  THEMSELVES  IN  PRECARIOUS  FINANCIAL 
CONDITION.     THE  CAPITAL  EXTRACTED  FROW  THOSE  COMPANIES  TO  RESTORE 
THE  GUARANTY  FUNDS  MAY,  IN  TURN,   PUSH  THOSE  MARGINAL  COMPANIES 
OVER  THE  FINANCIAL  EDGE.     THIS  ADDITIONAL  STRAIN  COULD  JEAPORDI2B 
THE  ABILITY  OF  THE  GUARANTY  FUNDS  TO  'ULFILL  THEIR  INTENDED 
PURPOSE,  AND  THEREBY  UNDERMINE  ONE  OF  THE  FOUNDATIONS  OF  THE 
INSURANCE  SYSTEM  IN  THIS  COUNTRY.     WHILE  THIS  DANGEROUS  CYCLE  HAS 
NOT  YET  BEGUN,  WE  MUST  EXAMINE  WHAT  ST2PS  THE  INSURANCE 
REGULATORS  ARE  TAKING  TO  AVOID  THIS  P<    2NTIALLY  DISASTROUS 
SITUATION. 

THE  PROBLEMS  ASSOCIATED  WITH  THE  CURREKT  STATE  OF  THE 
INSURANCE  MARKET  ARE  CLEAR.     YET,  WE  ARE  FAR  FROM  REACHING  ANY 
KIND  OF  CONSENSUS  ON  THE  REASONS  BEHIND  THE  CRISIS,  OR  THE  MOST 
APPROPRIATE  SOLUTION  TO  SOLVE  IT.     FORMING  THAT  CONSENSUS  IS  AN 
ESSENTIAL  FIRST  STEP  IN  THE  TASK  OF  FORMULATING  A  SOLUTION.  WE 
HOPE  THE  ADVICE  OF  THE  WITNESSES  WHO  HAVE  JOINED  US  TODAY  WILL 
HELP  US  DEVELOP  A  CLEARER  IDEA  OF  HOW  TO  PROPERLY  ADDRE8S  THIS 
COMPLEX  ISSUE. 
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RESULTS  OF  SENATOR  LARRY  PRESSLER'S  LIABILITY  INSURANCE  SURVEY 
OF  SOUTH  DAKOTA  BUSINESSES 


In  December  of  1985,  I  circulated  a  questionnaire  among  the 
South  Dakota  business  community  to  gather  data  which  would  help 
me  better  assess  the  scope  of  the  liability  insurance  problem. 
While  the  results  of  this  poll  are  not  scientific,  they  closely 
track  with  what  I  have  been  told  in  several  hearings  and  meetings 
since  early  December.    For  this  reason,  I  believe  the  poll 
provides  a  useful  overview  of  the  insurance  problems  faced  by 
South  Dakota  businesses. 


SURVEY  FINDINGS; 


1)  32  percent  of  the  respondents  indicated  their  liability 
insurance  had  been  cancelled  in  the  last  year. 

2)  Of  that  32  percent,  24  percent  have  been  unable  to  locate 
replacement  coverage. 

3)  Those  who  were  able  to  obtain  other  coverage  contacted  an 
average  of  three  or  four  companies  before  finding  suitable 
protection. 

4)  84  percent  of  the  responding  businesses  had  their  insurance 
premiums  increased  in  the  last  year. 

5)  54  percent  were  able  to  secure  the  same  level  of  coverage, 
while  21  percent  had  their  coverage  reduced. 

6)  31  percent  found  their  deductibles  had  been  raised. 

7)  Motor  carrier  coverage  was  the  line  of  liability  insurance  in 
which  most  businesses  experienced  problems.     22  percent  of 
those  responding  expressed  difficulties  in  this  area.  18 
percent  encountered  problems  with  health  care  or  medical 
lines.    16  percent  had  difficulty  securing  adequate  or 
affordable  "professional"  liability  insurance. 
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STATEMENT  OF  HON.  ALFONSE  M.  D'AMATO,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  YORK 

Senator  D'Amato.  Mr.  Chairman,  let  me  commend  you  for  hold- 
ing these  hearings.  We  started  yesterday.  I  think  what  we  will  hear 
today  is  the  very  poignant  testimony  from  those  in  the  business 
community,  the  small  businessmen  in  particular,  who  find  them- 
selves facing  a  no  win  situation  with  escalating  costs,  costs  in  many 
cases  that  go  far  beyond  their  ability  to  rationally  or  be  able  to 
make  a  decision  to  see  that  they  have  the  coverage  necessary.  That 
means  that  in  many  cases  they  are  forced  to  go  without  coverage  at 
great  risk  to  themselves  personally,  to  their  business,  to  all  that 
they  have  worked  for.  In  some  cases,  we  have  businesses  that  are 
forced  to  close  or  see  certain  parts  of  their  operations  cease. 

So,  Mr.  Chairman,  rather  than  my  continuing  to  bring  forth 
those  incidents  that  we  have  heard,  I  think  it  would  be  better  that 
we  hear  from  our  panel  today.  Let  me  commend  you  and  pledge 
that  I  look  forward  to  working  with  you  and  the  other  -^embers  of 
the  committee  in  doing  something  with  this  very  diffic   c  situation. 

[The  prepared  statement  of  Senator  D'Amato  follows:J 
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STATEMENT  BY  SENATOR  ALFONSE  D'AMATO 
COMMITTEE  ON  SMALL  BUSINESS 
FEBRUARY  21 ,  1986     9:00AM     SR  -  k28A 


MR.  CHAIRMAN,  AS  WE  CONTINUE  THIS  SECOND  DAY  OF 
TESTIMONY  ON  THE  COST  AND  AVAILABILITY  OF  LIABILITY 
INSURANCE  FOR  SMALL  BUSINESSES,  I  WANT  TO  REITERATE  MY 
CONCERN  ABOUT  THE  INSURANCE  CRISIS  THAT  EXISTS  IN  THE 
UNITED  STATES. 

AS  JIM  SANDERS,  ADMINISTRATOR  OF  THE  SMALL  BUSINESS 
ADMINISTRATION,  SUCCINTLY  POINTED  OUT  IN  HIS  TESTIMONY 
YESTERDAY,  SMALL  BUSINESSES  PARTICULARLY  ARE 
DISADVANTAGED  WHEN  LIABILITY  INSURANCE  BECOMES  SCARCE  OR 
OVERLY  EXPENSIVE.  THE  COMPETITIVE  ENVIRONMENT  IN  WHICH 
THEY  EXIST  HINDERS  THEIR  ABILITY  TO  PASS  ON  INCREASED 
PREMIUM  COSTS.  THIS  FORCES  THEM  TO  FOREGO  FUTURE 
EXPANSION  AND,  INSTEAD,  TO  REDUCE  OPERATING  EXPENSES. 
THIS  IS  NOT  GOOD  FOR  AMERICA. 

THE  SMALL  BUSINESSMAN  IS  THE  BACKBONE  OF  MANY 
NEIGHBORHOODS.  HIS  ENTREPRENEURIAL  SKILLS  MUST  BE 
ENCOURAGED,  NOT  HAMPERED,  AS  IS  THE  CASE  WHEN  HE  IS 
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FORCED  OUT  OF  BUSINESS  BECAUSE  HE  IS  NOT  ABLE  TO  OBTAIN 
THE  NECESSARY  INSURANCE  COVERAGE. 

AGAIN/  I  COMMEND  YOU,  MR.  CHAIRMAN,  FOR  YOUR  ACTIVE 
INTEREST  IN  THIS  PARTICULAR  PROBLEM,  AND  I  LOOK  FORWARD 
TO  HEARING  FROM  OUR  DISTINGUISHED  WITNESSES. 


THANK  YOU,  MR.  CHAIRMAN. 
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Senator  Pressler.  We  have  the  distinguished  Senator  from  Illi- 
nois, Senator  Dixon. 

STATEMENT  OF  HON.  ALAN  DIXON,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  ILLINOIS 

Senator  Dixon.  Thank  you  very  much,  Mr.  Chairman. 

I  am  delighted  to  be  herj  with  you  this  morning  and  my  distin- 
guished friend  and  colleague  from  New  York.  And  I  have  in  the 
audience  a  friend  of  mine  from  my  State,  Mr.  Chairman. 

I  would  like  to  ask  leave  to  place  a  statement  in  the  record 
rather  man  taking  the  time  of  the  committee  and  also  to  indicate 
to  all  of  you  that  a  warm  friend  of  mine,  the  distinguished  State 
Representative  from  Cook  County,  State  Representative  Woods 
Bowman,  is  in  the  audience,  and  he  will  be  testifying  here. 

Woods,  would  you  stand  up  for  Senator  Pressler  and  Senator 
D'Amato  to  see  you?  We  are  delighted  to  have  Representative 
Bowman  with  us. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Dixon  follows:] 
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Statement  by  Senator  Alan  Dixon 

Senate  Committee  on  Small  Business 

The  Cost  and  Availability  of  Liability  Insurance 
for  Small  Business 

February  21,  1986 

Mr.  Chairman,  during  yesterday's  hearing,  we  heard 
testimony  from  representatives  of  the  parties  involved  in  the 
liability  insurance  issue.    trie  small  business  r'  presentat i ves 
PAINFULLY  recounted  experiencing  either  significant  premium 

INCREASES  FOR  A  lESSER  AMOUNT  OF  INSURANCE  COVERAGE,  OR  LOSS 

of  insurance  coverage  altogether.   these  situations  hme 
forced  small  businesses,  some  of  which  have  never  had  a 
liability  or  injury  claim  brought  agains1  them,  to  "go  bare", 
provide  insurance  by  establishing  their  own  mutual  insurance 
companies,  or  consider  going  out  of  business  altogether, 

Yesterday's  witnesses  identified  what  they  viewed  to  be 
causes  of  the  l i ab i l i tv  insurance  dilemma.  tort  law  issues, 
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THE  INCREASING  PROPENSITY  OF  AMERICAN  SOCIETY  TO  LITIGATE 
DISPUTES,  THE  LOSS  EXPERIENCE  OF  THE  INSURANCE  INDUSTRY,  AND 
NUMEROUS  OTHER  PROBLEMS  HAVE  BEEN  CITED  AS  CONTRIBUTING  TO  TH^ 
LIABILITY  CRISIS.  THE  MAGNITUDE  OF  THIS  PROBLEM  IS  REFLECTED 
IN  a  RECENT  SURVEY  BY  THE  NATIONAL  FEDERATION  OF  INDEPENDENT 

Business  in  which  81%  of  the  respondents  favored  comprehensive 
reform  of  the  legal  system  to  reduce  litigation  and  limit  the 
liability  of  defendants  in  civil  suits. 

Mr.  Chairman,  I  look  forward  to  hearing  the  testimony  of 

TODAY'S  WITNESSES  AS  WE  CONTINUE  TO  EXPLORE  THE  LIABILITY 
INSURANCE  AREA. 
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February  21,  1986 


Introductory  Remarks  for  Ref.  Woods  Bowman 
and  Rep.  Alan  Grisman 


mr.  chairman/  i  would  like  to  take  this  opportunity  to 
introduce  two  distinguished  representatives  from  the  illinois 
State  Legislature/  the  honorable  Woods  Bowman/  and  the 
honorable  alan  greiman.  mr.  bowman/  who  represents  the  fourth 
legislative  district  in  illinois/  is  scheduled  to  testify 
before  this  committee/  and  i  look  forward  to  his  points  of 

VIEW  ON  THIS  IMPORTANT  SUBJECT.     MR.  GREIMAN/  WHO  REPRESENTS 
THE  FIRST  LEGISLATIVE  DISTRICT  IN  ILLINOIS/  AND  IS  THE 

Assistant  Majority  Leader  in  the  House  of  Representatives/  is 

A  MEMBER  OF  THE  STATE'S  TASK  FORCE  ON  LIABILITY  INSURANCE. 

Both  gentlemen  are  outstanding  public  servants,  and  I  am 

SURE  THAT  THE  COMMITTEE  WILL  BENEFIT  FROM  THEIR  TESTIMONY. 
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Senator  Pressler.  Thank  you  very  much. 

I  would  ask  witnesses  to  limit  themselves  to  about  8  minutes,  if 
they  could.  We  are  going  to  put  your  full  stateme  >ts  in  the  record. 
If  you  could  summarize,  that  would  be  very  useful.  If  you  can  do  it 
in  5  minutes,  that  is  great,  5  to  8  minutes.  Then,  we  will  have  more 
time  for  questions,  but  we  are  going  to  put  your  complete  state- 
ments in  the  record. 

I  am  going  to  call  first  on  Mr.  Michael  Nystrom,  president  of 
Aerostar  International  of  Sioux  Falls,  SD. 

STATEMENT  OF  MICHAEL  L.  NYSTROM,  PRESIDENT,  AEROSTAR 

INTERNATIONAL,  INC.,  SIOUX  FALLS,  SD 
Mr.  Nystrom.  Thank  you. 

I  am  president  of  Aerostar  International  which  is  a  newly 
formed,  wholly  owned  subsidiary  of  Raven  Industries,  a  publicly 
held  South  Dakota  company.  Raven's  liability  insurance  problems 
were  one  of  the  primary  motivations  for  forming  Aerostar.  Aero- 
star manufactures  hot  air  balloons,  the  same  product  line  that 
Raven  manufactured  for  25  years  up  until  February  1. 

This  product  line  is  very  visible  for  the  company  but  accounted 
for  less  than  10  percent  of  Raven's  total  sales.  Up  until  2  years  ago, 
product  liability  insurance  was  available  at  reasonable  prices,  but 
then  Raven's  problem  manifested  itself  in  an  insurance  premium 
increase  of  about  400  percent.  Faced  with  that  significant  cost  of 
doing  business,  Raven  was  forced  to  pass  along  the  cost  to  its  cus- 
tomers, but  most  of  the  cost  ended  up  being  borne  by  the  corpora- 
tion and  through  lower  profit  sharing  and  smaller  dividends  the 
shareholders. 

Recently  when  it  came  time  to  renew  our  product  liability  insur- 
ance, there  was  a  period  of  time  wnen  it  seemed  that  the  insurance 
couldn't  even  be  placed,  but  in  a  final  effort,  we  procured  the  in- 
surance at  a  rate  2  times  that  of  the  previous  year,  so  that  in  2 
years,  our  insurance  premiums  went  up  800  percent.  Raven  was 
really  held  ransom  to  the  fact  that  they  wanted  to  protect  their 
assets  which  they  had  built  up  over  30  years.  That,  I  don't  think,  is 
an  unreasonable  desire. 

Now,  certainly,  the  product  line  cannot  hope  to  cover  its  own  ex- 
penses this  year.  Faced  with  the  uncertain  future  of  insurance 
availability,  Raven  took  action  to  limit  its  long-term  liability  and 
established  Aerostar.  So,  Aerostar  now  becomes  responsible  for  all 
the  balloons  or  products  that  we  produce  and  Raven  remains  re- 
sponsible for  the  population  of  balloons  in  the  field  at  this  time. 

Aerostar  is  a  coinsurer  on  Raven's  present  policy,  but  no  one 
knows  whether  insurance  will  be  available  next  year  or  in  the 
years  to  come.  And  if  it  is  available,  it  will  probaDly  become  even 
more  cost  prohibitive. 

Aerostar  is  going  to  make  every  effort  again  to  increase  its  con- 
tribution to  the  moneys  needed  to  pay  for  the  insurance,  but  the 
product  and  the  value  to  its  customers  is  going  to  allow  only  so 
much  to  be  passed  on.  Whatever  is  passed  on  to  the  customers, 
buys  him  absolutely  nothing,  our  products  aren't  any  safer  because 
we  pay  a  high  insurance  premium.  They  don't  last  any  longer. 
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They  don't  fly  any  higher  or  fly  more  peacefully  or  give  more 
owners  more  pleasure.  They  just  cost  more. 

I  think  we  are  like  most  manufacturers  with  excessive  premi- 
ums. We  want  to  build  a  high  quality  product  that  is  safe  and  gives 
the  maximum  value  to  the  customer.  I  think  we  do  that  now  except 
it  just  costs  more  for  the  consumer  than  is  necessary.  Today,  we 
are  not  even  able  to  cover  the  cost  of  manufacturing  the  goods,  let 
alone  earn  a  return  on  our  efforts.  I  dor?  t  think  this  situation  was 
caused  by  Raven  or  Aerostar,  and  we  car  do  little  to  resolve  it. 

Certainly  one  thing  that  would  help  us  would  be  a  more  rational 
and  reasonable  \  'ay  of  determining  product  liability  claims.  I  think 
if  the  claims  settlements  were  more  predictable,  then  insurance 
companies  could  be  expected  to  set  more  understandable  rates  and 
we  could  probably  work  within  that  system. 

However,  I  think  the  problem  goes  beyond  litigation  and  insur- 
ance and  dollars  and  cents.  At  some  point,  I  think  people  have  to 
become  responsible  and  held  accountable  for  their  own  actions.  A 
manufacturer  should  be  and  be  willing  to  be,  but  I  think  also 
people  who  mkuse  our  product  have  to  be.  No  one,  I  think,  has  a 
right  to  collect  money  from  someone  when  a  problem  arises  with  a 
product  that  fails  or  is  used  in  an  improper  way  or  method  it  was 
never  intended  to  be. 

Yet,  today's  system  seems  to  promote  finding  a  manufacturer  to 
pay  when  a  problem  arises.  There  are  enough  lawyers  that  make 
eierificant  incomes  looking  for  victims  and  culprits,  and  there  are 
others  who  er.rn  equally  large  incomes  by  defending.  The  deep 
pocket  theory  comes  into  play,  and  it  seems  as  though  the  manu- 
facturer with  the  most  insurance  or  the  greatest  assets  is  the  most 
likely  to  be  brought  into  court  no  matter  what  responsibility  h* 
plays. 

I  think  the  insurance  companies  have  taken  the  path  of  least  re- 
sistance and  raised  the  rates  to  cover  all  contingencies,  and  that 
leaves  manufacturers  like  us  to  perform  our  normal  business  func- 
tions in  spite  of  the  handicap  and  struggle  along  the  best  we  can. 

I  don't  think  the  Federal  Government  can  change  the  attitude  of 
the  people,  but  I  do  think  it  can  set  the  rules  that  we  work  under. 
With  that  in  mind,  I  would  lure  that  this  committee  would  consid- 
er strongly  and  support  product  liability  legislation  as  it  is  now 
before  the  Commerce  Committee. 

Thank  you. 

[The  prepared  statement  of  Mr.  Nystrom  follows:] 

Statement  of  Michael  L.  Nystrom,  President,  Aerostar  International,  Inc., 

Sioux  Falls,  SD 

My  name  is  Mike  Nystrom  and  I  am  the  President  of  Aerostar  International,  Inc., 
which  is  a  newly  formed,  wholly  owned  subsidiary  of  Raven  Industries,  a  publicly 
held  South  Dakota  corporation. 

Raven's  liability  insurance  problems  were  one  of  the  primary  motivations  for 
forming  Aerostar.  Aerostar  manufactures  hot  air  balloons,  the  same  product  line 
manufactured  by  Raven  for  25  years  up  until  Feb.  1.  This  product  line,  though  very 
visible,  accounted  for  less  than  10%  of  Raven's  total  sales.  And  up  until  2  years  ago, 
product  liability  insurance  had  always  been  available  at  a  reasonable  price.  But 
then  Raven 's  problem  manifested  itself  in  the  form  of  an  insurance  premium  in- 
crease in  the  neighborhood  of  400%.  Faced  with  this  significant  increased  cost  of 
doing  business,  Raven  was  forced  to  pass  along  some  of  the  cost  to  its  customers  but 
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most  of  the  cost  was  born  by  the  corporation,  its  employees  thru  lower  profit  shar- 
ing, and  its  share  holders  because  of  smaller  dividend/*. 

Recently  when  it  c-  le  time  to  renew  Raven's  aviation  products  liability  policy, 
there  was  a  period  ol  time  when  it  seemed  unlikely  that  the  insurance  could  *ven 
by  placed.  The  final  effort  procured  coverage  with  a  premium  rate  2  times  the  rate 
o<j£e  Previous  vear-  This  means  in  two  years  the  premium  has  increased  over 
800%.  Raven  was  held  ransom  by  its  desires  to  protect  and  insure  its  assets  v>;nch  it 
had  built  up  over  CO  years  of  hard  work.  This  is  not  an  unreasonable  desire. 

Certainly  the  product  line  can  not  hope  to  cover  its  own  expenses  this  year  And 
faced  with  an  uncertain  future,  Raven  took  action  to  limit  its  long  term  liability  due 
to  the  manufacture  of  hot  air  balloons.  Aerostar  now  becomes  responsible  for  its 
products  while  Raven  remains  responsible  for  the  population  of  balloons  already  in 
the  field.  Aerostar  is  a  co-insurer  on  Raven's  pref^nt  policy  but  today  no  one  at 
Ra/en  is  confident  insurance  will  be  available,  the  recent  past  history  would  say  it 
will  be  cost  prohibitive,  even  if  it  is  available. 

Certainly,  Aenr*ar  will  make  every  effort  to  increase  its  contribution  toward  the 
money  necessary  *  pay  for  the  insurance.  But  the  product  and  its  value  to  its  cus- 
tomer base  will  only  allow  >  much  to  be  passed  on  to  the  end  user.  And  what  ever 
is  passed  on  to  the  consumer  buys  him  absolutely  nothing.  Our  products  are  not 
safer  because  we  pay  high  i^urance  premiums,  they  do  not  last  longer  nor  fly  more 
peacefully  nor  bring  more  pleasure  to  their  owners.  They  only  cost  more. 

We  are  just  like  most  other  manufacturers  faced  with  excessive  insurance  premi- 
ums. We  want  to  build  a  high  quality,  safe  product  that  gives  maximum  vrf-i  to 
our  customer.  I  think  we  do  that  now  except  that  the  product  costs  the  consumer 
more  than  is  necessary  and  we  are  now  not  able  to  cover  our  costs  for  manufactur- 
lngthe  product,  let  alone  earn  a  return  o.i  our  efforts. 

This  situation  was  not  caused  by  Raven  ™r  Aerostar  and  we  can  do  little  to  re- 
solve the  problem.  One  solution  would  be  a  more  rational  and  equitable  system  for 
determining  product  liability  claims.  If  claims  and  settlements  were  more  predict- 
able, insurance  rates  could  be  more  understandably  set  and  worked  with.  But  to  me 
the  problem  goes  bevond  insurance,  litigation,  and  dollars  and  cents.  At  some  point 
individuals  have  to  be  responsible  and  held  accountable  for  their  own  actions.  Man- 
ufacturers should  be,  but  also  should  persons  who  misuse  a  particular  product  No 
one  has  an  inalienable  right  to  collect  money  from  someone  when  a  problem  arises 
or  a  product  fails  to  perform  in  a  way  it  was  never  intended  to  perform.  Yet  today's 
system  promotes  finding  a  manufacturer  to  pay  if  a  problem  arises.  It  appears  that 
some  lawyers  make  a  significant  income  looking  for  tne  victims  and  the  culprits  and 
others  earn  equally  large  incomes  defending  them.  Insurance  companies  take  the 
path  ol  least  resistance  and  raise  rates  to  cover  all  contingencies  and  manufacturers 
like  Aerostar  struggle  to  perform  the  normal  business  functions  in  spite  of  the 
handicap  that  the  current  systems  composes. 

The  federal  goverrment  cannot  change  this  attitude  but  it  can  set  the  rules  that 
everyone  works  under.  With  this  in  mind,  I  would  urge  the  members  of  this  commit- 
tee to  support  products  liability  legislation  reform  and  particularly  the  product  li- 
ability legislation  being  considered  by  the  commerce  committee. 

Senrtor  Pressler.  Thank  you  very  much. 

I  shall  next  call  on  W.D.  Gullickson,  Jr.,  funeral  -  lanager  and 
treasurer  of  McLaughlin,  Gormley,  King  Co.,  Rvk.    _^olis,  MN. 

STATEMENT  OF  WILLIAM  GULLICKSON,  JR.,  GENERAL  MANAG- 
ER/TREASURER, Mclaughlin,  gormley,  king  co.,  Minne- 
apolis, mn 

Mr.  Gullickson.  My  name  is  William  Gullickson,  and  I  am  the 
general  manager  of  McLaughlin,  Gormley,  King  Co.  located  in  Min- 
neapolis, MN,  and  also  chairman  of  the  Chemical  Specialties  Man- 
ufacturers Association  Small  Business  Council.  Mr.  Ralph  Engel, 
the  president  of  the  Chemical  Specialties  Manufacturers  Associa- 
tion is  sitting  right  behind  me  in  the  first  row  here. 

McLaughlin,  Gormley,  King  Co.  ia  not  a  law  firm;  we  are  a  chem- 
ical manufacturer,  a  small  business  engaged  primarily  in  the  man- 
ufacture and  distribu*:  \  of  pesticide  technical  and  intermediate 
manufacturing  use  products  and  a  member  of  the  CSMA,  which 
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has  a  membership  of  over  400  firms.  Generally,  CSMA  represents 
the  consumer  side  of  the  chemical  industry,  including  a  wide  varie- 
ty of  products  for  the  home,  industrial,  and  institutional  uses. 

While  smaller  busintjses  have  faced  numerous  problems  during 
recent  years,  none  are  potentially  more  devastating  than  that  now 
confronting  us  vrth  respect  to  the  purchase  and  continued  coverage 
of  liability  insurance.  CSMA  member  firms  have  been  faced  with 
skyrocketing  premiums  and  cancellation,  even  in  the  instances 
where  no  claims  have  been  previously  filed.  Small  companies  are 
being  hit  broadside  unexpectedly  with  insurance  premiums  that 
they  cannot  pay  or  with  the  unappealing  realization  that  they 
must  go  bare  or  simply  out  of  business. 

We  believe  that  there  are  two  major  problems  or  reas  s  for  the 
current  insurance  crisis.  First,  the  liberal  interpretation  of  the  tort 
laws  has  resulted  in  a  dilution  of  the  requisites  necessary  to  prove 
negligence  and  have  resulted  in  excessive  liability  awards.  Second, 
fierce  competition  among  insurance  companies  for  investment  cap- 
ital from  premiums  has  resulted  in  unwise  risk  management. 

The  committee  should  not  conclude  that  our  industry  or  others 
sat  idly  by  and  waited  for  these  unfortunate  developments  to  take 
place.  Quite  the  contrary,  several  years  ago,  CSMA  formed  an  off- 
shore captive  insurance  facility.  The  company  is  called  CHEM- 
SPEC  Ltd.  and  it  has  been  in  operation  since  1978.  It  has  managed 
to  keep  the  insurance  company  afloat,  but  it  hasn't  been  easy  for 
the  association. 

Recently,  the  fronting  carrier  for  our  company  informed  us  that 
it  would  no  longer  provide  fronting  services  for  any  captive  pro- 
gram. This  is  typical  of  what  is  taking  place  throughout  the  insur- 
ance industry.  Thus,  our  own  insurance  company  was  left  without 
its  traditional  mechanism  for  issuing  policies  and  handling  claims. 

Our  recent  attempts  to  remedy  this  situation  are  still  short  of 
the  association's  goal.  At  present,  we  are  writing  the  insurance 
direct  utilizing  CHEMSPEC  as  an  offshore  issuing  carrier  that  is 
admitted  in  the  United  States  by  reason  of  the  formation  of  a  risk 
retention  group  in  accordance  with  the  Risk  Retention  Act  of  1981. 

Recently,  'he  association  tent  an  insurance  crisis  questionnaire 
to  members  in  an  effort  to  ascertain  the  extent  of  the  insurance 
liability  problem.  Of  the  nearly  70  companies  which  responded  to 
the  survey,  55  meet  the  test  for  small  businesses;  that  is,  less  than 
500  employees. 

More  than  half  of  the  respondents  have  been  turned  down  or 
unable  to  obtain  product  liability  coverage  or  have  had  their  cover- 
age reduced  in  the  last  year.  MGK's  coverage  was  cut  in  half,  and 
our  deductibles  were  raised  from  $5,000  to  $100,000,  and  all  legal 
expenses  are  at  our  expense. 

The  survey  shows  that  smaller  companies  have  been  hit  by  re- 
duced or  unavailable  coverage  twice  as  hard  as  the  larger  compa- 
nies. Reasons  cited  by  insurance  carriers  for  reduction,  cancella- 
tion, or  nonrenewal  of  policies  include  no  reason  given,  high  risk 
products,  adverse  loss  experience,  insurance  capacity  problems,  and 
insurance  companies  generally  will  not  insure  the  chemical  indus- 
try. 

Small  companies  do  not  have  the  ability  to  pay  the  increased  in- 
surance premiums,  where  insurance  is  available.  Some  of  those 
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premium  increases  in  the  chemical  specialties  area  have  been  as 
high  as  1,000  percent.  MGK's  premium  went  from  $106,585  to 
$954,408  in  1  year. 

The  co,/  increases  generally  affected  businesses  in  the  following 
ways:  Going  bare  or  without  insurance,  forced  some  companies  to 
lay  off  employees,  business  expansion  plans  were  curtailed,  drasti- 
cally reduced  profitability,  self-insurance  by  a  number  of  firms,  or 
pooling  resources  with  other  companies  in  insurer  groups.  Our 
small  companies  have  done  much  in  anally  over  the  years  to  im- 
prove risk  management  and  safety  ^ecaution  techniques  within 
their  companies. 

The  time  has  come  for  Congress  to  act  swiftly  and  diligently.  In- 
dustry, and  particular  small  businesses,  need  national  uniform 
product  liability  standards  which  preempt  the  current  system  of 
confusing  and  conflicting  State  laws.  Business  firms  need  to  make 
business  decisions  based  on  certainty  and  predictability. 

Efforts  by  trial  lawyers  to  oppose  product  liability  reform  must 
be  met  head-on.  The  Wall  Street  Journal  recently  stated  that  two- 
thirds  of  damage  awards  go  to  lawyers  and  one-third  to  plaintiffs. 
Surely,  there  is  a  better  way  to  equitably  compensate  those  who 
are  legitimately  injured  while  eliminating  unnecessary  litigation 
and  other  legal  fees. 

CSMA  submits  that  any  reform  must  be  equitable  to  all  parties 
and  must  adhere  to  three  general  principles.  First,  it  must  ensure 
that  injured  persons  will  be  compensated  for  injuries  from  defec- 
tive or  unsafe  products.  Second,  an  injured  person  must  be  able  to 
receive  compensation  in  a  significantly  faster  timeframe  than 
under  the  current  system.  Finally,  the  new  system  must  be  more 
predictable  and  consistent  than  the  present  tort  system. 

We  also  believe  that  any  new  proposal  should  be  a  combined  tort 
reform  and  an  alternative  compensation  system  similar  to  those 
contained  in  recent  Senate  Commerce  Committee  working  drafts.  A 
strong  tort  reform  proposal  which  provides  an  injured  third  party 
the  opportunity  for  full  recovery  against  a  manufacturer  for  negli- 
gence is  necessary.  We  believe  also,  however,  that  an  alternative 
procedure  where  an  individual  may  recover  limited  damages  from 
a  separate  expedited  recovery  system  should  be  included  as  a 
viable  alternative  to  traditional  tort  action. 

Absent  a  sound  and  fair  solution  to  the  insurance  problem,  small 
business  will  continue  to  find  it  difficult  to  exist  or  to  compete  in 
the  marketplace.  The  abundant  resources,  technology,  and  abilities 
which  the  United  States  still  possesses  will  cease  to  function,  and 
worthwhile  products  will  disappear  because  of  potential  liability 
problems  which  are  noninsurable. 

CSMA  urgently  requests  this  committee  to  carefully  examine  the 
insurance  problem  and  our  suggested  solutions  and  to  put  its  sup- 
port behind  a  bill  incorporating  the  principles  which  we  have  dis- 
cussed here  today. 

We  thank  you  for  this  opportunity  to  testify,  and  I  would  be 
pleased  to  respond  to  questions  at  the  appropriate  time. 

[The  prepared  statement  of  Mr.  Gullickson  follows:] 
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TESTIMONY  OF  WILLIAM  GULLICKSON,  JR. 
GENERAL  MANAGER 
MCLAUGHLIN,  GO°MT,FY,   KING  COMPANY 

BEFORL  THE 
SENATE  SMALL  BUSINESS  COMMITTEE 
FEBRUARY  21,  1986 

MY  NAME  IS  WILLIAM  GULLICKSON.     I  AM  GENERAL  MANAGER  OF 
THE  MCLAUGHLIN,   GORMLEY,  KING  COMPANY  LOCATED  IN  MINNEAPOLIS, 
MINNESOTA,  AND,   I  AM  ALSO  CHAIRMAN  OF  THE  CHEMICAL  SPECIALTIES 
MANUFACTURERS  ASSOCIATION  SMALL  BUSINESS  COUNCIL.     MR.  RALPH 
ENGEL,    PRESIDENT  OF  THE  CHEMICAL  SPECIALTIES  MANUFACTURERS 
ASSOCIATON,    INC.,     (CSMA)  .   IS  ACCOMPANYING  ME  HERE  TODAY. 

MCLAUGHLIN,  GORMLEY,   KING  COMPANY  IS  A  SMALL  BUSINESS 
ENGAGED  IN  THE  MANUFACTURE  AND  DISTRIBUTION  OF  PESTICIDE 
TECHNICAL  AND  INTERMEDIATE  MANUFACTURING-USE  PRODUCTS  AND  IS  A 
MEMBER  OF  THE  CSMA  WHICH  HAS  A  MEMBERSHIP  OF  OVER  400  FIRMS 
ENGAGED  IN  THE  MANUFACTURE,   FORMULATION,   DISTRIBUTION,    AND  SALE 
OF  NON-AGRICULTURAL  PESTICIDES;   ANTIMICROBIAL  PRODUCTS; 
DETERGENTS  AND  CLEANING  COMPOUNDS;  AUTOMOTIVE  SPECIALTY 
CHEMICALS?    AND  WAXES,    POLISHES  AND  FLOOR  FINISHES. 

GENERALLY ,    CSMA  REPRESENTS  THE  CONSUMER  SIDE  OF 
THE  CHEMICAL  INDUSTRY,    INCLUDING  A  WIDE  VARIETY  OF  PRODUCTS  *OR 
HOME,    INDUSTRIAL  AND  INSTITUTIONAL  USES.     WE  ARE  HERE  TODAY  TO 
ADVISE  THE  COMMITTEE  OF  THE  INSURMOUNTABLE  PROBLEMS  CONFRONTING 
SMALL  BUSINESSES  WITH  RESPECT  TO  OBTAINING  PRODUCT  LIABILITY 
INSURANCE,  TO  OFFER  OUR  VIEWS  AS  TO  THE  REASONS  FOR  THESE 
PROBLEMS  AND  TO  PROPOSE  CONSTRUCTIVE  SUGGESTIONS  TO  THE  COMMITTEE 
WHICH  WE  BELIEVE  WILL  LESSEN  THE  BURDENS  ON  SMALLER  FIRMS. 
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I.  DISCUSSION  OF  PROBLEMS  CONFRONTING  SMALL  BUSINESSES 

WHILE  SMALLER  BUSINESSES  HAVE  FACED  NUMEROUS  PROBLEMS 
DURING  R2CENT  YEARS,   NONE  ARE  POTENTIALLY  MORE  DEVASTATING  THAN 
THAT  NOW  CONFRONTING  US  WITH  RESPECT  TO  THE  PURCHASE  AND 
CONTINUED  COVERAGE  OF  LIABILITY  INSURANCE.     CSMA  MEMBER  FIRMS 
HAVE  BEEN  FACED  WITii  SKYROCKETING  PREMIUMS  AND  CANCELLATION,  EVEN 
IN  INSTANCES  WHERE  NO  CLAIMS  HAVE  PREVIOUSLY  BEEN  FILED.  SMALL 
COMPANIES  ARE  BEING  HIT  BROADSIDE  UNEXPECTEDLY  WITH  INSURANCE 
PREMIUMS  THAT  THEY  CANNOT  PAY  OR  WITH  THE  UNAPPEALING  REALIZATION 
THAT  THEY  MUST  GO  BARE  OR  SIMPLY  GO  OUT  OF  BUSINESS.  WHILE 
U.S.   CITIZENS  CRY  OUT  TO  OUR  GOVERNMENT  THAT  WE  ARE  LOSING  JOBS 
TO  FOREIGN  COMPETITION,   THAT  OUR  TRADE  DEFICITS  ARE  INCREASING, 
AND  THAT  OUR  FIRMS  CANNOT  COMPETE  IN  THE  MARKETPLACE  BECAUSE  OF 
THE  BURDENS  IMPOSED  UPON  THEM,  WE  HAVE  PUT  UP  WITH  AN  INSURANCE 
SYSTEM  £"PJECT  TO  VARYING  STATE  REQUIREMENTS  AND  A  LEGAL  SYSTEM 
WHICH  ENCc   ^AGES  LITIGATION.   AS  A  RESULT  SMALL  BUSINESS  IS 
SUFFERING  A  TERRIBLE  DRAIN  UPON  ITS  INDUSTRIAL  RESOURCES  WHICH 
MUST  BE  RECTIFIED. 

I I .  OUR  INSURANCE  DILEMMA  AND  HOW  WE  GOT  THERE 

WE  BELIEVE  THAT  THERE  ARE  TWO  MAJOR  REASONS  FOR  THE 
CURRENT  INSURANCE  CRISIS.     FIRST,    LIBERAL  COURT  INTERPRETATION  OF 
THE  TORT  LAWS  HAVE  RESULTED  IN  A  DILUTION  OF  THE  REQUISITES 
NECESSARY  TO  PROVE  NEGLIGENCE  AND  HAVE  RESULTED  IN  EXCESSIVE 
LIABILITY  AWARDS;  AND  SECOND,  FIERCE  COMPETITION  AMONG  INSURANCE 
COMPANIES  FOR  INVESTMENT  CAPITAL  FROM  PREMIUMS  HAS  RESULTED  IN 
UNWISE  RISK  MANAGEMENT. 
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OVER  THE  YEARS  THE  JUDICIAL  SYSTEM  HAS  ERODED  AND 
EXPANDED  THE  TRADITIONAL  ELEMENTS  NECESSARY  FOR  A  PLAINTIFF  TO 
PREVAIL  ON  A  CLAIM  OF  NEGLIGENCE  TO  THE  POINT  WHERE  LITIGATION  IS 
ENCOURAGED.     THIS  LITIGIOUS  POSTURE  ADDS  NOTHING  TO  OUR  GROSS 
NATIONAL  PRODUCT  AND,   IN  FACT,   IS  A  MAJOR  CAUSE  OF  OUR  INABILITY 
TO  COMPETE,,  TO  DEVELOP  AND  TO  MARKET  NEW  PRODUCTS.  BROADENED 
THEORIES  OF  STRICT  LIABILITY  HAVE  HELD  FIRMS  AND  THEIR  INSURERS 
LIABLE  EVEN  WHERE  FAULT  CANNOT  BE  SHOWN,  AND,   JUDGES  AND  JURIES 
HAVE  REWARDED  PREVAILING  PLAINTIFFS  WITH  UNREASONABLY  GENEROUS 
JUDGMENTS.     IF  ONE  ADDS  TO  THIS  FACTOR  THE  FINANCIAL  DRAIN 
BROUGHT  ABOUT  BY  LEGAL  DEFENSE  FEES   (IN  1983  COMMERCIAL  GENERAL 
LIABILITY  WAS  2.9  BILLION  DOLLARS  OR  APPROXIMATELY  25  CENTS  OF 
EVERY  PREMIUM  DOLLAR  FOR  DEFENDING  SUITS)   THEN  IT  IS  EASY  TO 
UNDERSTAND  WHY  OUR  SHIP  IS  SINKING. 

THE  SECOND  REASON  FOR  THE  CURRENT  LIABILITY  CRISIS  IS 
THE  UNWISE  MANAGEMENT  OF  RISKS  BY  INSURANCE  COMPANIES.     FANNED  BY 
FIERCE  PRICE  COMPETITION  IN  THE  LATE  1970'S  AND  EARLY  80*5, 
INSURANCE  FIRMS  MARKETED  POLICIES  IMPRUDENTLY  AND  PRACTICED 
PREMIUM  PRICE  CUTTING.     THE  GOAL  OF  THE  INDUSTRY  WAS  TO  INVES1 
PREMIUMS  AT  THE  HIGH  INTEREST  RATES  WHICH  THEN  PREVAILED. 
HOWEVER,  WHEN  INTEREST  RATES  FELL  DRAMATICALLY  IN  1984,  THE 
INSURANCE  INDUSTRY  WAS  FACED  WITH  INSUFFICIENT  INCOME  TO  COVER 
THE  CLAIMS  FROM  POLICIES  WHICH  IT  HAD  UNDERWRITTEN.     PROPERTY  AND 
CASUALTY  INSURERS  HAD  21  BILLION  DOLLARS  IN  NET  LOSSES  IN  1984 
ALONE. 
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III.   INDUSTRY  ATTEMPS  TO  INSURE  ITSELF 

THE  COMMITTEE  SHOULD  NOT  CONCLUDE  THAT  OUR  INDUSTRY  OR 
OTHERS  SAT  AROUND  IDLY  AND  WAITED  FOR  THESE  UNFORTUNATE 
DEVELOPMENTS  TO  TAKE  PLACE.     QUITE  THE  CONTRARY,  SEVERAL  YEARS 
AGO  CSMA,  FORMED  AN  OFFSHORE  CAPTIVE  INSURANCE  FACILITY.  OUR 
COMPANY  IS  CALLED  CHEM-SPEC  INSURANCE  LTD.  AND  HAS  BEEN 
OPERATIONAL  SINCE  1978.     WE  HAVE  MANAGED  TO  KEEP  OUR  OWN 
INSURANCE  COMPANY  AFLOAT,   BUT  MAKE  NO  MISTAKE,   THE  SEAS  HAVE  BEEN 
ROUGH. 

RECENTLY,    THE  FRONTING  CARRIER  FOR  OUR  COMPANY  INFORMED 
US  THAT  IT  WOULD  NO  LONGER  PROVIDE  FRONTING  SERVICES  FOR  ANY 
CAPTIVE  PROGRAM.     THIS  IS  TYPICAL  OF  WHAT   IS  TAKING  PLACE 
THROUGHOUT  THE  INSURANCE  INDUSTRY.     THUS,   OUR  OWN  INSURANCE 
COMPANY  WAS  LEFT  WHnOUT  ITS  TRADITIONAL  MECHANISM  FOR  ISSUING 
POLICIES  AND  HANDLING  CLAIMS.     OUR  RECENT  ATTEMPTS  TO  REMEDY  THIS 
SITUATION  ARE  STILL  SHORT  OF  OUR  GOAL.     AT  PRESENT,    WE  ARE 
WRITING  THE  INSURANCE  DIRECT,   UTILIZING  CHEM-SPEC  AS  AN  OFFSHORE 
ISSUING  CARRIER  THAT  IS  ADMITTED  IN  THE  UNITED  STATES  BY  REASON 
OF  THE  FORMATION  OF  A  RISK  RETENTION  GROUP  IN  ACCORDANCE  WITH  THE 
RISK  RETENTION  ACT  OF  1981. 

AT  PRESENT  WE  ARE  ISSUING  PRIMARY  INSURANCE  ONLY  AT  THE 
$150,000  LEVEL,  TRULY  A  MINIMUM  AMOUNT.  WE  ARE  CURRENTLY 
NEGOTIATING  WITH  SEVERAL  REINSURANCE  COMPANIES  TO  PROVIDE  EXCESS 
COVERAGE  AT  TWO  LEVELS  -  $350,000  EXCESS  OF  $150,000  AND  $500,000 
EXCESS  OF  $500,000.  THIS  WOULD  PROVIDE  COMPANIES  WITH  $1,000,000 
COMBINED  SINGLE  LIMIT  OF  COVERAGE  AND  ALLOW  FOR  UMBRELLA  COVERAGE 
WHEN  AVAILABLE. 
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BECAUSE  WE  FIND  OURSELVES  STILL  SOMEWHAT  IN 
UNCHARTERED  WATERS,  A  DECISION  WAS  MADE  NOT  TO  TAKE  ON  ANY  NEW 
INSUREDS  WHILE  THESE  NEGOTIATIONS  ARE  STILL  ONGOING. 

IV.     CSMA'S  INSURANCE  CRISIS  QUESTIONNAIRE 

RECENTLY,  CSMA  SENT  AN  INSURANCE  CRISIS  QUESTIONNAIRE 
TO  MEMBERS  IN  AN  EFFORT  TO  ASCERTAIN  THE  EXTENT  OF  THE  INSURANCE 
LIABILITY  PROBLEM.     THE  ASSOCIATION  ASKED  THIRTEEN  REVEALING 
QUESTIONS,    AS  TO  THE  TYPE  OF  INSURANCE  COVERAGE  WHICH  FIRMS 
REQUIRE  TO  OPERATE  AND  THE  DIFFICULTY  IN  OBTAINING  INSURANCE 
COVERAGE.     IT  ASKED  FOR  REASONS  GIVEN  BY   INSURANCE  CARRIERS  FOR 
REDUCTION,   CANCELLATION  OR  NON-RENEWAL  OF  POLICIES  AS  WELL  AS  FOR 
THE  INCREASED  COSTS  OF  INSURANCE  COVERAGE,    IF  IN  FACT  COVERAGE 
WAS  AVAILABLE.     A  COPY  OF  THE  QUESTIONNAIRE  IS  ATTACHED  TO  THIS 
TESTIMONY  FOR  YOUR  INFORMATION. 

NEARLY  70  COMPANIES  RESPONDED  TO  THE  SURVEY  AND  THE 
RESULTS  ARE  REPRESENTATIVE  OF  THE  PROBLEMS  CONFRONTING  SMALL 
BUSINESSES   IN  OBTAINING  LIABILITY  INSURANCE.     SPECIFICALLY  THE 
HIGHLIGHTS  AS  SHOWN  BY  THIS  SURVEY  ARE  AS  FOLLOWS: 

A.  CSMA  RECEIVED  SOME  70  RESPONSES  TO  THE  SURVEY  THUS  FAR. 
THIS  REPRESENTS  NEARLY  20%  OF  CSM*  MEMBERS.  55  MEET  THE  TEST  FOR 
SMALL  BUSINESS   (UNDER  500  EMPLOYEES) . 

B.  MORE  THAN  HALF  OF  THE  RESPONDENTS  HAVE  BEEN  UNABLE  TO 
OBTAIN  PRODUCTS  LIABILITY  COVERAGE  OR  HAVE  HAD  THEIR  COVERAGE 
REDUCED  IN  THE  LAST  YEAR. 

C.  25%  OF  LARGE  COMPANIES  HAVE  BEEN  UNABLE  TO  OBTAIN 
PRODUCTS  LIABILITY  COVERAGE  OR  HAVE  HAD  THESE  COVERAGES  REDUCED 
IN  THE  LAST  YEAR. 
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D.  THE  SURVEY  SHOWS  THAT  SMALLER  COMPANIES  HAVE  BEEN  HIT 
BY  REDUCED  OR  UNAVAILABLE  COVERAGE  TWICE  AS  HARD  AS  THE  LARGER 
COMPANIES.     REASONS  FOR  THIS,   OF  COURSE,   ARE  THE  ABILITY  OF 
LARGER  COMPANIES  TO  SELF-INSURE  OR  RETAIN  A  LARGER  PORTION  OF  THE 
RTSK  AS  WELL  AS  A  BETTER  ABILITY  TO  PAY  SIGNIFICANTLY  INCREASED 
PREMIUMS. 

E.  REASONS  CITED  BY  INSURANCE  CARRIERS  FOR  REDUCTION, 
CANCELLATION  OR  NON-RENEWAL  OF  POLICIES  INCLUDE:  (OVERALL) 

1.  NO  REASON  GIVEN  -  30  OVERALL/26  SMALL  BUSINESSES 

2.  HIGH  RISK  PRODUCTS  -  20  OVERALL/16  SMALL 
BUSINESSES 

3.  ADVERSE  LOSS  EXPERIENCE  -  3   (ALL  SMALL  BUSINESSES) 

4.  INSURANCE  CAPACITY  PROBLEMS  -  14  OVERALL  (7  EACH) 

5.  INSURANCE  INDUSTRY  GENERALLY  WILL  NOT  INSURE 
CHEMICAL  INDUSTRY  -  11   (10  SMALL) 

6.  ONLY  TWO  COMPANIES   (BOTH  LARGE  BUSINESSES) 
REPORTED  BAD  LOSS  HISTORY  AS  THE  REASON  FOR 
REDUCTION  OR  CANCELLATION  OF  INSURANCE. 

F.  MOST  OF  THE  SMALLER  COMPANIES  DO  NOT  REQUIRE 
ENVIRONMENTAL  IMPAIRMENT  LIABILITY  COVERAGE.     AS  CAN  BE  EXPECTED, 
THE  LARGER  COMPANIES  REQUIRE  FROM  $1-200  MILLION  IN  COVERAGE  FOR 
SUDDEN/ ACC I  DENTAL  POLLUTION  AS  WELL  AS  $1-10  MILLION  FOR  GRADUAL 
POLLUTION.     BOTH  TYPES  EIL  INSURANCE  ARE  VIRTUALLY  UNOBTAINABLE 
IN  THE  MARKETPLACE.     THIS  FACT  IS  BORNE  OUT  BY  OUR  SURVEY. 

G.  SMALL  BUSINESSES  REQUIRE  FPOM  $500,000  -  $10  MJLLION  IN 
VENDORS  ^OVERAGE.     THIRTY  PERCENT  OF  SMALL  BUSINESSES  RESPONDING 
REQUIRE  NONE.     MANY  CUSTOMERS  REQUIRE  THIS  ADDITIONAL  PROTECTION 
COVERAGE  UP  TO  SPECIFIED  LIMITS  (USUALLY  $1  MILLION)  TO  DO 
BUSINESS  WITH  THE  SUPPLIER.      IF  THIS  COVERAGE  IS  UNOBTAINABLE  OR 
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TOO  COSTLY  FOR  THE  SMALL  BUSINESS  TO  PURCHASE,   THE  LIKELIHOOD  OF 
LOSING  CUSTOMERS  IS  CERTAIN. 

H.  TWO-THIR*  S  OF  ALL  RESPONDENTS  INDICATE  THEY  HAVE  EITHER 
BEEN  TURNED  DOWN  BY  THEIR  INSURANCE  CARRIER  OR  HAD  THEIR  COVERAGE 
REDUCED  IN  THIS  AREA  FROM  YEARS  PRIOR  TO  1985. 

I.  LARGER  MEMBERS  REQUIRE  $1  MILLION  +  .     OUR  SURVEY  SHOWS 
THREE  OUT  OF  EIGHT  HAVE  EITHER  BEEN  TURNED  DOWN  OR  HAD  THEIR 
COVERAGE  REDUCED.     OUR  SURVEY  SHOWS  THE  SAME  RESULTS  FOR  BOTH 
LARGE  AND  SMALL  COMPANIES  IN  THIS  AREA. 

J.       SMALL  COMPANIES  DO  NOT  HAVE  THE  ABILITY  TO  PAY  THE 
INCREASED  INSURANCE  PREMIUMS  —  SOME  AS  HIGH  AS  1,000%. 
PERCENTAGE  OF  SMALL  BUSINESS  PREMIUM  INCREASES  AS  FOLLOWS: 

46-60%  INCREASE  IN  PREMIUM  -  5%  OF  RESPONDENTS 

100%  INCREASE  IN  PREMIUM  -  25%  OF  RESPONDENTS 

250%  INCREASE  IN  PREMIUM  -  25%  CF  RESPONDENTS 

500%  INCREASE  IN  PREMIUM  -  19%  OF  RESPONDENTS 

750%  INCREASE  IN  PREMIUM  -  5%  OF  RESPONDENTS 

1,000%  INCREASE  IN  PREMIUM  -  4%  OF  RESPONDENTS 

K.       LARGE  COMPANIES  ARE  RUNNING  PARALLEL  WITH  SMALLER 
COMPANIES  IN  PREMIUM  INCREASES. 

M.       FOR  A  FEW  COMPANIES  THE  COST  INCREASE  HAS  HAD  LITTLE 
IMPACT  ON  THEIR  BUSINESS  (11  OUT  OF  67  COMPANIES  OVERALL).  FOR 
THE  REST/  COST  INCREASES  HAVE  AFFECTED  BUSINESSES  IN  THE 
FOLLOWING  WAYS: 


1.  GOING  "BARE"  OR  WITHOUT  INSURANCE  -  22  OVERALL/ 
18  SMALL  BUSINESSES; 

2.  LAYOFFS  -  2  SMALL  BUSINESSES  OUT  OF  67  OVERALL; 

3.  BUSINESS  EXPANSION  PLANS  CURTAILED  -  35  SMALL 
BUSINESSES; 

4.  DRASTICALLY  REDUCED  PROFITABIITY  -  39  OVERALL/ 
35  SMALL  BUSINESSES; 

5.  SELF- INSURANCF  -  21  OVEFXLL/1^   SMALL  BUSINESSES;, 
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6.       POOLING  RESOURCES  WITH  OTHER  COMPANIES  IN  INSURE 
GROUP  -  10/9  SMALL  BUSINESSES. 

M.       OUR  SMALL  COMPANIES  HAVE  DONE  MUCH  INTERNALLY  TO 
IMPROVE  RISK  MANAGEMENT  AND  SAFETY  PRECAUTIONS  TECHNIQUES  WITHIN 
THEIR  COMPANY.     THESE  INCLUDE  CAPITAL  IMPROVEMENTS   (19);  EMPLOYEE 
SAFETY  TRAINING  PROGRAMS  (41);   ROUTINE  SAFETY  INFORMATION  UPDATED 
AND  DISSEMINATED  to  EMPLOYEES   (41);  AUDITING  FOR  COMPLIANCE  WITH 
SAFETY   REGULATIONS    (3b);   ENVIRONMENTAL  AUDlxING    (17);  HAZARD 
COMMUNICATION PACKAGING  IMPROVEMENTS;  CUSTOMER  EDUCATION. 

V.       SUGGESTIONS  FOR  THE  COMMITTEE  TO  LESSEN  THE  INSURANCE 
BURDEN  ON  SMALL  BUSINESSES 

THERE  CAN  BE  NO  QUESTION  THAT  A  SERIOUS  PROBLEM  EXISTS 
WITH  RESPECT  TO  THE  ABILITY  OF  SMALL  BUSINESSES  TO  PURCHASE  AND 
TO  PAY  RATIONAL  PREMIUMS  FOR  LIABILITY  COVERAGE.     THERE  IS  MUCH 
CONCERN  OVER  THE  FAILURE  OF  THE  INSURANCE  INDUSTRY  TO  PREVENT 
THIS  CRISIS   FROM  ESCALATING. 

THE  TIME  HAS  COME  FOR  CONGRESS  TO  ACT  SWIFTLY  AND 
DILIGENTLY.     INDUSTRY,  AND  PARTICULARLY  SMALL  BUSINESSES,  NEED 
NATIONAL  UNIFORM  PROnuCT  LIABILITY  STANDARDS  WHICH  PREEMPT  THE 
CURRENT  SYSTEM  OF  CONFUSING  AND  CONFLICTING  STATE  LAWS.  BUSINESS 
FIRMS  NEED  TO  MAKE  BUSINESS  DECISIONS  BASED  ON  CERTAINTY  AND 
PREDICTABILITY.     CONGRESS  MUST  FACE  THE  ISSUE  AND  CONSIDER 
PROPOSALS  FOR  ALTERNATIVE  COMPENSATION  SYSTEMS  IN  CONJUNCTION 
WITH  PRODUCT  LIABILITY  REFORMS. 

EFFORTS  BY  TRIAL  LAWYERS  TO  0DPOSE  PRODUCT  LIABILITY 
REFORM  MUST  BE  MET  HEAD-ON.     THE  WALx,  STREET  JOURNAL  RECENTLY 
STATEt  THAT  TWO-THIRDS  OF  THF  DAMAGE  AWARDS  GC  TO  LAWYERS  AND 


325 


579 


ONLY  ONE-THIRD  TO  PLAINTIFFS.     SURELY  THERE  IS  A  BETTER  WAY  TO 
EQUITABLY  COMPENSATE  THOSE  WHO  ARE  LEGITIMATELY  INJURED  WHILE 
ELIMINATING  UNNECESSARY  LITIGATION  AND  LEGAL  FEES.  CONSUMER 
GROUPS  AMD  LABOR  UNIONS  WHICH  HAVE  OPPOSED  EFFORTS  TO  ENACT 
NATIONAL  UNIFORM  PRODUCT  LIABILITY  STANDARDS  SHOULD  BE  URGED  TO 
JOIN  IN  A  REVISION  OF  THE  LAWS  THAT  RESULT  IN  THE  FAIR  TREATMENT 
FOR  INJURIES  AND  ENHANCE  THE  GOAL  OF  KEEPING  BUSINESS  IN  THE 
UNITED  STATES  VIABLE  AND  ACTIVE,  THEREBY  SECURING  JOBS  AND 
REVITALIZING  OUR  NATIONAL  3USINESS  SYSTEM.     THE  LEGAL  PROFESSION 
ITSELF  SHOULD  REEXAMINE  ITS  CANNONS  OF  ETHICS  AND  HEED  ITS 
MANDATES  THAT  PRECIPITOUS  AND  UNFOUNDED  LITIGATION  SHOULD  NOT  BE 
SANCTIONED  NOR  ENCOURAGED. 

CSMA  SUBMITS  THAT  ANY  REFORM  MUST  BE  EQUITABLE  TO  ALL 
PARTIES  AND  MUST  ADHERE  TO  THREE  GENERAL  PRINCIPLES.     FIRST,  IT 
MUST  INSURE  THAT  INJURED  PERSONS  WILL  BE  COMPENSATED  FOR  INJURIES 
FROM  DEFECTIVE  OR  UNSAFE  PRODUCTS.     SECOND,  AN  INJURED  PERSON  MUST 
BE  ABL*  TO  RECEIVE  COMPENSATION  IN  A  SIGNIFICANTLY  FASTER  TIME 
FRAME  THAN  UNDER  THE  CURRENT  SYSTEM.     FINALLY,  THE  NEW  SYSTEM 
MUST  BE  MORE  PREDICTABLE  AND  CONSISTENT  THAN  THE  PRESENT  TORT 
SYSTEM. 

WE  ALSO  BELIEVE  THAT  ANY  NEW  PROPOSAL  SHOULD  BE  A 
COMBINED  TORT  REFORM  AND  AN  ALTERNATIVE  COMPENSATION  SYSTFM 
SIMILAR  TO  THOSE  CONTAINED  IN  RECENT  SENATE  COMMERCE  COMMITTEE 
WORKING  DRAFTS.     A  STRONG  TORT  REFORM  PROPOSAL  WHICK  PROVIDES  AN 
INJURED  THIRD  PAr.TY  THE  OPPORTUNITY  FOR  FULL  RECOVERY  AGAINST  A 
MANUFACTURER  FOR  NEGLIGENCE  IS  NECESSARY.     WE  BELIEVE  ALSO, 
HOWEVER,   THAT  AN  ALTERNATIVE  PROCEDURE  WHERE  AN  INDIVIDUAL  MAY 
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RECOVER  LIMITED  DAMAGES  FROM  A  SEPARATE  EXPEDITED  RECOVERY  SYSTEM 
SHOULD  BE  INCLUDED  AS  A  VIABLE  ALTERNATIVE  TO  THE  TRADITIONAL 
TORT  ACTION.     SUCH  A  SYSTEM  WOULD  BE  BENEFICIAL  TO  BOTH  INJURED 
PERSONS  AND  TO  BUSINESSES,   AND  WOULD  CERTAINLY  ELIMINATE 
UNNECESSARY  AND  UNWANTED  LEGAL  EXPENSES. 

THE  ALTERNATE  LIMITED  DAMAGES  PROCEDURE  SHOULD  REQUIRE 
A  LOWER  BURDEN  OF  PROOF  FOR  MANUFACTURE  WRONG  DOING;    BUT  RECOVERY 
WOULD  BE  LIMITED  TO  THE  NET  ECONOMIC  LOSS.    RECOVERY  FOR  PAIN  AND 
SUFFERING  AND  FOR  PUNITIVE  DAMAGE  WOULD  ONLY  BE  AVAILABLE  UNDER 
THE  TRADITIONAL  NEGLIGENCE  BASED  TORT  SYSTEM.     INDIVIDUALS  WOULD 
HAVE  TO  MAKE  A  CHOICE  BETWEEN  THE  TORT  SYSTEM  AND  THE  EXPEDITED 
CLAIMS  PROCEDURE.     THIS  TYPE  OF  SYSTEM  WOULD  PROVIDE  THE  CLAIMANT 
WITH  A  FASTER  MEANS  OF  RECOVERY  WITH  A  MINIMAL  COST.     IF  THE 
CLAIMANT  CHOOSES  THE  TORT  PROCEDURE,    THE  PROCESS,  UNDERS1 ANDABLY , 
WOULD  TAKE  LONGER  AND  WOULD  BE  MORE  EXPENSIVE;  BUT,  THE  CLAIMANT 
COULD  RECOVER  FOR  PAIN  AND  SUFFERING  AND  PUNITIVE  DAMAGES  FOR 
PRODUCTS  CLEARLY  DEFECTIVE  OR  FOR  NEGLIGENCE  ON  THE  PART  OF  A 
MANUFACTURER.     SUCH  EXPEDITED  CLAIMS  PROCEDURE  COULD  ASSURE  THE 
FUTURE  STABILITY  OF  THE  TORT  SYSTEM,   WHILE  AT  THE  SAME  TIME 
CUTTING  DOWN  ON  THE  COSTS,    PARTICULARLY  LEGAL  FEES  INVOLVED. 

OF  SIGNIFICANT  IMPORTANCE   IN  THE  REVISION  PROCESS  IS 
CLEAR  STATUTORY  LANGUAGE  ESTABLISHING  STANDARDS  OF  WRONG  DOING  OR 
RESPONSIBILITY  FOR  RECOVERY  UNDER  THE  EXPEDITED  CLAIMS  PROCEDURE. 
SUCH  BURDEN  OF  PROOF  SHOULD  BE  LOWER  THAN  THE  NEGLIGENCE  STANDARD 
WHICH  WOULD  BE  MAINTAINED  IN  THE  TORT  SYSTEM.    IN  ARRIVING  AT  THE 
APPROPRIATE  LANGUAGE,   LEGISLATORS  SHOULD  MAKE  SURE  THAT  SUCH  A 
STANDARD  IS  ACHIEVABLE  SO  THAT  CLAIMANTS  ARE  ENCOURAGED  TO  USE 
THE  EXPEDITED  CLAIMS  PROCEDURE,    BUT  TOUGH  ENOUGH  TO  PREVENT 
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FRAUDULENT  OR  UNREASONABLE  CLAIMS  FROM  BEING  FILED. 
VI.  CONCLUSION 

ABSEKT  A  SOUND  AND  FAIR  SOLUTION  TO  THE  INSURANCE 
PROBLEM,  SMALL  BUSINESS  WILL  CONTINUE  TO  FIND   IT  DIFFICULT  TO 
EXIST  OR  TO  COMPETE  IN  THE  MARKETPLACE.     THE  ABUNDANT  RESOURCES, 
TECHNOLOGY,   AND  ABILITIES  WHICH  THE  UNITED  STATES  STILL  POSSESSES 
WILL  CEASE  TO  FUNCTION  AND  WORTHWHILE  PRODUCTS  WILL  DISAPPEAR 
BECAUSE  OF  POTENTIAL  LIABILITY  PROBLEMS  WHICH  ARE  NON— INSURABLE. 
A  RECENT  EXAMPLE  OF  THIS  IS  THE  WITHDRAWAL  BY  3.D.   SEARLE  OF  ITS 
INTRAUTERINE  BIRTH-CONTROL  DEVICE  FROM  THE  MARKET  BECAUSE  THE 
COST  OF  DEFENDING  THE  PRODUCT  HAS  BECOME  PROHIBITIVE,  EVEN 
THOUGH  THE  COMPANY  HAS  PREVAILED  IN  JUST  ABOUT  ALL  THE  SUITS 
BROUGHT  AGAINST  IT.     THE  WITHDRAWAL  OF  THIS  PRODUCT  IS 
ILLUSTRATIVE  OF  THE  PROBLEMS  FACING  EVEN  SMALL  BUSINESSES  TODAY. 
PRODUCTS  SUCH  AS  SEARCH'S  DEVICE  WHICH  ARE  RECOGNIZED  AS  BEING 
SAFE  AND  EFFECTIVE  ARE  BEING  WITHDRAWN  OR  NOT   MARKETED  BECAUSE  OF 
THE  POTENTIAL  FOR  LIABILITY  CLAIMS  WHICH  ARE  NOT  INSURABLE  AT 
RATES  THAT  WOULD  PERMIT  THE  :  <ODUCT  TO  BE  MADE  AVAILABLE  TO  THE 
PUBLIC  AT  REASONABLE  COSTS.     CLEARLY,   ADJUSTMENTS   IN  THE 
INSURANCE  INDUSTRY  AND  IN  THE  TORT  LIABILITY  SYSTEM  MUST  BE  MADE 
IF  SMALL  BUSINESS  IS  TO  SURVIVE  THIS  VERY  CRITICAL  TIME. 

EVEN  THOUGH  MANY  SMALL  FIRMS  HAVE  NOT  HAD  CLAIMS, 
INSUR/NCE  IS  BASED  ON  THE  PRINCIPLE  OF  SPECIFIED  GROUPS  SHARING 
THE  LOSSES  OF  THE  INDIVIDUAL  MEMBERS  OF  THE  GROUP.  PERIODIC 
ADJUSTMENTS  IN  PREMIUM  RATES,  ALONG  WITH  OTHER  CARRIER  INCOME 
SHOULD  BE  SUFFICIENT  TO  COVER  PROJECTED  LIABILITY  LOSSES.  OUR 
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INSURANCE  SYSTEM,  HOWEVER,   HAS  CEASED  TO  PROPERLY  FUNCTION. 

CSMA  BELIEVES  THAT  THE  CRISIS  IN  THE  COST  AND 
AVAILABILITY  OF  LIABILITY  INSURANCE  UNDERSCORES  THE  URGENT  NEED 
FOR  PRODUCT  LIABILITY  REFORM.     SPECIFICALLY,  CSMA  SUPPORTS  THE 
ENACTMENT  OF  NATIONAL,   UNIFORM  PRODUCT  LIABILITY  STANDARDS. 
LEGISLATION  SHOULD  PROVIDE  UNIFORMITY  AND  CERTAINTY  IN  AREAS  SUCH 
AS  PUNITIVE  DAMAGES,   STATUTES  OF  LIMITATION  AND  REPOSE, 
SUBSEQUENT  REMEDIAL  MEASURES,   AND  WORKERS  COMPENSATION.  CSMA 
ALSO  SUPPORTS  THE  EFFORT  TO  COMBINE  PRODUCT  LIABILITY  REFORM  WITH 
A  COST  EFFECTIVE  ALTERNATIVE  TO  TORT  LITIGATION-     IF  SUCCESSFUL, 
SUCH  AN  EFFORT  COULD  PRODUCE  A  SYSTEM  WHICH  PROVIDES  CLAIMANTS 
WITH  A  SWIFT  MEANS  OF  RECOVERY  AND  WHICH  REDUCES  TRANSACTION 
COSTS  FOR  BOTH  CLAIMANTS  AND  MANUFACTURERS.     ANY  ALTERNATIVE  TO 
THE  TORT  SYSTEM,  HOWEVER,   MUST  NOT  DRASTICALLY  INCREASE 
TRANSACTION  COSTS  AND  IT  MUST  NOT  ALLOW  CLAIMS  FOR  WHICH  RECOVERY 
FROM  A  PRIVATE  PARTY  CANNOT  BE  SOCIALLY  JUSTIFIED. 

CSMA  URGENTLY  REQUESTS  THIS  COMMITTEE  10  CAREFULLY 
EXAMINE  THE  INSURANCE  PROBLEM  AND  OUR  SUGGESTED  SOLUTIONS.  ONCE 
HAVING  DONE  SO,   WE  REQUEST  THAT  THIS  COMMITTEE,    IN  CONJUNCTION 
WITH  OTHER  CONGRESSIONAL  COMMITTEES  INVESTIGATING  THIS  PROBLEM , 
PUT  ITS  SUPPOF.A  BEHIND  A  BILL  INCORPORATING  THE  PRINCIPLES  WHICH 
WE  HAVE  DISCUSSED  TODAY.     WE  REMAIN  COMMITTED  TO  SOLVING  THIS 
VERY  CRITICAL  PROBLEM  AND  OUR  MEMBERS  ALONG  WITH  STA*T  ARE 
AVAILABLE  TO  WORK  WITH  THE  COMMITVfS  fiO  OFFER  ASSISTANCE. 

WE  THANK  YOU  FOR  THIS  OPPORTUNITY  TO  TESTIFY,   AND,  WE 
WliiL  BE  PLEASED  TO  RESPOND  TO  QUISTIONS  THAT  THE  COMMITTEE  MIGHT 
HAVE. 
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lONHBENIUL 


CHEMICAL  SPECIALTIES  MANUFACTURERS  ASSOCIATION 


Suite  1120 

1001  Connecticut  Avenue.  NW 
Washington.  DC  20036 


INSURANCE  CRISIS 
QUESTIONNAIRE 

As  many  of  you  know,  major  industries  in  this  country  are 
experiencing  difficulty  in  obtaining  product  liability  and  other 
types  of  insurance  coverage.    In  those  instances  where  coverage 
is  available,  costs  have  escalated  alarmingly  in  the  last  year. 
This  situation  has  hit  the  chemual  specialties  industry  especi- 
ally hard. 

In  an  effort  to  assist  member  companies  during  this  insur- 
ance crisis,  it  is  necessary  to  ascertain  the  extent  of  this 
problem  among  member  companies  and  how  they  are  responding. 

We  would  appreciate  your  taking  a  few  minutes  to  fill  out 
the  questionnaire  which  follows.    The  *-esu\ts  will  be  used  by 
CSMA  and  its  Small  Business  Council  as  tne  basis  for  testimony  at 
hearings  on  the  availability  and  affcrdability  of  property  and 
casualty  insurance  before  the  Senate  Small  Business  and  other 
Committees  of  Congress. 

Since  these  hearings  are  tentatively  scheduled  to  be  held 
soon  after  the  Congress  reconvenes  on  January  21,  1986,  we  ask 
your  assistance  by  responding  to  this  Questionnaire  on  or  before 
January  15,  1986. -  Responses  should  be  directed  to  the  attention 
of  Terre  BMt,  Legislative  Coordinator,  at  CSMA  headquarters. 
Thank  you  for  your  assistance. 


QUESTIONNAIRE 

1.    What  types  of  insurance  coverage  does  your  company  require  to 
operate?    Please  indicate  dollar  limit  you  require  for  each 
type  of  coverage. 

Comprehensive  General  liability  S  

Product  LiaDility  s  - 

Environmental  Impairment  Liability 

sudden/ accidental  s   

gradual  pollution  S_  

Broad  Form  Vendors  Coverage  s  ,  

Umbrella  Coverage  s  

Casualty  Coverage  s  

Officers  i  D^reC'or?  Ccveraos  S  

Otne:  5  
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Have  you  been  able  to  obtain  insurance  coverage  in  the 
following  a  eas? 

Yes  No 

Comprehensive  General  Liability   

Product  Liability   

Environmental  Impairment  Liability   

sudden/ accidental 

gradual  pollution  "  — 

Broad  Form  Vendors  Coverage  Z^IZ   

Umbrella  Coverage   

Casualty  Coverage   

Officers  &  Directors  Coverage   

Other     


Have  you  been  turned  down  by  an  irsurance  company  for  any  of 
the  following  coverages? 

Yes  No 

Comprehensive  General  Liability 

Product  Liability  ~~~   

Environmental  Impairment  Liability 

sudden/accidental  '   

gradual  pollution   

Broad  Form  Vendors  Coverage  ~ ~~   

Umbrella  Coverage  '   

Casualty  Coverage  ~  ~"   

Officers  &  Directors  Coverage  "  *  " 
Other     


Has  your  insurance  carrier  reduced  your  coveraqe  from  prior 
years  for  any  of  the  following  coverages? 

Yes  No 

Comprehensive  General  Liability 

Product  Liability  *  ZZZZ   

Environmental  Impairment  Liability 
sudden/accidental 

gradual  pollution  ^ZZ"   

Broad  Form  Vendors  Coverage  ~~ 

Umbrella  Coverage  "   

Casualty  Coverage     

Officers  &  Directors  Coverage  ~"~   

Other     


Whot  reason  was  given  by  your  insurance  carrier  for  reduction 
or  cancellation  or  non-renewal  of  policies? 

A.     insufficient  net  worth_  

£•     Ba*3  loss  history  

C.     Lack  of  or  insufficient  safety/risk  management  programs 
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within  company  

D.  No  reason  given  

E.  High  Risk  productSf 

F.  Other  ' 


6.     Has  the  cost  of  your  insurance  coverage  increased  signifi- 
cantly in  the  last  year?  If  so,  by  how  much? 

'00%   ;     250%   ;  500%  

750%  ;     1,000%  or  more   ;     other   I 


7.     What  impact  has  this  cost  increase  had  on  your  business? 

A.  Very  little  

B.  Closing  business  

C.  Going  without  insurance  

D.  Layoffs  

E.  Bus^nes^  expansion  plans  curtailed  

F.  Drastically  reduced  profitability  

G.  Self-insurance  

H.  Pooling  resources  with  other  similar  companies  to  insure 
the  group  

I  Other  _=_  


8.     What  internal  measures  are  you  taking  at  your  facilities  to 
deal  with  risk  management  and  safety  precautions  techniques? 

A.  Capital  improvements  

B.  Employee  safety  training  programs  

C.  Routine  safety  information  periodical  ly  updated  and  dis- 
seminated to  employees  

D.  Auditing  foi   'ompiiance  with  safety  regulations  

E.  Environmental  auc  ing_  

F.  Other  


9.  In  what  way(s  do  you  communicate  proper  risk  management 
and  safecy  handling  prcceduras  for  your  products  to  your 
customers? 

A.  Written  mate—."*!  (KSDS)  

B.  Other  written  sar^ry  and  haidlmc  information  (be 
spec  f  ic  )  

C.  Provide  technical  support  *o  customers  to  astute  safe 
handlinc   

D.  Compliance  auditing  to  assure  proper  handling  by  your 
customers  

E.  Determination  cf  customer  cor:  na^ce  with  applicable 
hazard  oommu  lcation  requin  n\  r.ts  inc.  uding  MSPS/ 
l^be;        and  employee  trdnn;  programs.     In  event  of 
ion-<.  * rice ,  suggest  remedial  actions  

F.  Oth'  
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10.  How  many  individuals  does  your  company  employ? 

A.  0-  10   E.     250-  350 

B.  10-  50   F.     350-  500" 

C.  50-100   G.     over  500" 

D.  100-250  

11.  Please  check  your  gross  sales  category. 
A.     up  to  $100,000   E.     $5-25  million 


B.  $100  ,000-250,000   p.     $25-100  million  

C.  $250-1,000,000   G.     over  $100  million 

D.  $1-5  million  

12.  In  what  State (s)  are  your  facilities  located?  


In  what  congressional  district(s)  are  your  facilities  located? 


COMPANY  NAME 


Individual  Ne.me_ 
Title 


Address 


Telephone_ 


131285 


3  '^3 
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Senator  Pressler.  Thank  you. 

Mr.  Danny  Cowman,  owner,  Powerscourt  and  Dubliner  Restau- 
rants, Washington,  DC.  We  welcome  you. 

Senator  D'Amato.  Mr.  Chairman,  if  I  might  on  the  lighter  side 
say  Dan  Coleman  and  his  family  have  been  long-time  constituents 
of  mine  from  Syracuse,  NY,  where  I  went  to  college  and  law  school. 
He  is  a  great  proprietor,  active  in  NFIB,  and  I  recommend  Powers- 
court  to  you  any  time  for  a  great  meal. 

Senator  Dixon.  Well,  and  I  must  add  to  that.  Mr.  Chairman,  not 
only  Powerscourt  but  the  Dubliner  is  a  delightful  place  that  I  go  to 
from  time  to  time. 

You  have  the  capable  prejudice  of  this  committee  on  your  side. 

STATEMENT  OF  D  \NIEL  J-  COLEMAN,  OWNER,  POWERSCOURT 
AND  DUBLINER  RESTAURANTS,  WASHINGTON,  DC 

Mr.  Coleman.  Thank  you,  Mr.  Chairman.  It  is  a  delight  to 
appear  before  this  stacked  deck.  I  was  honored  when  Senator 
Weicker  asked  me  to  appear  before  this  committee,  and  I  am  grate- 
ful to  have  the  opportunity  to  air  my  frustrations  over  this  entu^ 
liability  insurance  issue.  It  has  now  gotten  to  the  point  where  in- 
surance could  easily  put  me  out  of  business  and  maybe  out  on  the 
street. 

I  would  like  to  point  out  that  there  is  a  typo  in  my  written  state- 
ment. I  couldn't  afford  a  secretary  after  I  had  paid  my  insurance 
premium. 

As  you  know,  I  own  two  small  restaurants  on  Capitol  Hill,  and  I 
have  also  recently  been  elected  president  of  the  Washington  Res- 
taurant and  leverage  Association.  In  that  capacity,  I  know  about 
the  insurance  problems  of  other  restauranteurs  in  the  Washington 
area. 

The  most  immediate  and  critical  insurance  problem  we  have  is 
liquor  law  liability  or  dram  shop  insurance.  In  the  District  of  Co- 
lumbia, there  is  no  explicit  dram  shop  statute.  The  District  of  Co- 
lumbia Court  of  Appeals  has  never  addressed  the  issue. 

Even  though  the  U.S.  Coij~t  of  Appeals  has  recently  ruled  in 
Norwood  v.  Marrocco  that  there  is  no  dram  shop  liability  in  the 
District  of  Columbia,  the  insurance  companies  continue  to  proceed 
on  the  assumption  that  dram  shop  liability  does  exist. 

In  preparing  my  testimony,  I  reviewed  my  insurance  rates  over 
the  past  several  years,  and  if  I  look  and  sound  confused,  it  is  be- 
cause I  am.  It  is  impossible  to  compare  apples  and  apples  when 
shopping  for  insurance  or  even  in  comparing  the  same  coverage  rn 
the  same  property  year  after  year. 

For  the  first  several  years  that  the  Dubliner  was  open  from  1972 
to  1974, 1  paid  approximately  $100  a  year  for  liquor  law  liability.  It 
was  just  a  rider  on  the  general  liability  policy.  For  the  policy  that 
ran  from  1982  to  1983,  the  coverage  cost  $1,500.  The  next  policy 
year  the  premium  doubled  to  $3,000  In  1984,  they  really  went 
crazy,  and  they  quoted  me  a  premium  of  $30,000  to  cover  $90,000  in 
liquor  sales.  At  my  rate  of  liquor  sales,  at  $1  million  a  year,  my 
premium  would  havo  been  $333,000.  I  checked  with  my  insurance 
agent  yesterday  to  see  if  I  slipped  a  digit,  and  I  didn't.  He  assured 
me  that  that  is  the  correct  number. 
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Senator  Dixon.  Mr.  Chairman,  I  know  that  you  want  to  hear  all 
the  witnesses,  but  could  I  interrupt  at  this  moment?  This  really  in- 
trigues me. 

You  see,  I  am  a  Senator  from  Illinois,  Mr.  Coleman.  In  my  State, 
we  do  have  a  dram  shop  law.  Actually,  it  is  a  dram  shop  law  that 
limits  the  amount  of  your  liability.  When  I  was  a  kid  in  the  legisla- 
ture, I  went  to  the  House  in  1951,  a  few  years  ago,  and  in  those 
days,  the  tavern  people  wanted  to  appeal  the  law,  and  now  I  think 
they  like  it  on  the  grounds  that  it  at  least  lets  them  know  what  the 
limits  of  their  liability  are. 

But  if  I  understand  your  testimony,  and  I  want  you  to  correct  me 
if  I  am  wrong,  you  are  saying  there  is  no  dram  shop  law  in  the 
District  of  Columbia.  Yet,  you  pay  thousands  of  dollars  for  insur- 
ance coverage  against  a  dram  shop  lawsuit.  Is  this  your  testimony? 

Mr.  Coleman.  Yes.  There  is  no  dram  shop  statute. 

Senator  Dixon.  Can  I  pursue  that  a  moment?  Are  there  from 
time  to  time  verdicts  in  the  District  of  Columbia  predicated  on  a 
theory  of  a  violation  of  law  where  a  dram  shop  serves  a  fellow  who 
gets  drunk  and  runs  up  on  the  sidewalk  and  kills  somebody?  Are 
there  any  such  cases?  What  I  am  trying  to  find  out,  Mr.  Chairman, 
is  there  actual  exposure.  Have  there  ever  been  lawsuits? 

Mr.  Coleman.  Yes.  As  recently  as  January  7,  198P,  in  the  U.S. 
Court  of  Appeals,  it  was  Norwood  v.  Marrocco.  The  court  ruled  that 
there  was  no  dram  shop  liability  in  the  District  of  Columbia. 

Senator  Dixon.  You  see,  this  is  the  thing  that  I  think  is  rather 
remarkable. 

Mr.  Coleman.  As  recently  as  last  night,  Hartford  told  me  that  I 
could  not  get  liquor  law  liability  insurance  next  year. 

Senator  Dixon.  Well,  I  sure  hope,  Mr.  Chairman,  that  we  will 
pass  this  along  to  the  appropriate  jurisdictional  committee  that 
handles  matters  affecting  the  District  of  Columbia  which  is,  as  you 
know,  a  matter  that  comes  under  our  jurisdiction,  because  unless  I 
misinterpret  what  Mr.  Coleman  is  saying  to  me,  and  I  would  be  in- 
terested m  being  corrected  about  this,  I  think  you  are  saying  there 
is  no  dram  shop  law,  and  I  think  you  are  saying  there  is  no  known 
liability  exposure  to  the  companies.  Yet,  they  are  charging  thou- 
sands of  dollars  in  fees.  That  is  quite  remarkable.  I  would  like  to 
pursue  that  at  some  length. 

Mr.  Coleman.  Well,  I  think  I  would  agree  with  your  colleagues 
m  Illinois.  I  would  rather  there  was  a  dram  shop  law  with  limits 
set  so  at  least  I  could  get  insurance.  I  can't  get  insurance  now.  The 
next  guy  ivho  sues  me  owns  the  Dubliner. 

Senator  Pressler.  This  illustrates  the  point  that  if  one  State 
adopts  limitations,  they  don't  get  any  lower  insurance  rates.  That 
is  what  has  been  found.  So,  the  insurance  companies  seem  to  just 
do  it.  They  don't  reward  a  State  or  a  jurisdiction  for  having  diffei- 
ent  practices. 

Senator  Dixon.  May  I  say,  Mr.  Chairman,  are  you  a  lawyer  by 
any  chance? 
Senator  Pressler.  I  am. 

Senator  Dixon.  Well,  I  am,  too,  and  what  I  think  is  remarkable 
here  I  believe  that  the  witness  is  testifying  there  is  no  known  case 
of  liability  in  the  District.  I  believe  that  is  what  he  is  saying. 

Mr.  Coleman.  That  is  right. 
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Senator  Dixon.  And  yet  he  is  paying  thousands  of  dollars  for  in- 
surance for  a  nonexposure  situation.  I  think  it  is  quite  remarkablo. 
Mr.  Coleman.  I  couldn't  pay  it. 

Senator  Dixon.  I  am  going  to  pursue  this  further,  Mr.  Coleman, 
if  I  ain  the  only  Member  of  the  Senate  who  does.  I  will  tell  you 
that  right  now. 

Mr.  Coleman.  I  would  be  delighted. 

Senator  Dixon.  And  I  may  come  over  to  the  Dubliner  and  have  a 
jar  of  your  extra  Guinness  and  discuss  this  '    "  you  further. 

Senator  D'Amato.  I  told  Senator  Dixo.  *tter  yet,  lunch  at 
Powerscourt. 

Senator  Dixon.  All  right. 

Mr.  Coleman.  Well,  obviously,  I  feel  this  situation  has  gotten  out 
of  hand,  and  I  am  very  aware  of  the  emotional  issues  related  to  al- 
cohol service  and  abuse.  I  am  the  father  of  six  small  children,  and  I 
am  violently  opposed  to  drunk  driving  and  the  service  of  alcohol  to 
minors.  I  don't  permit  my  employees  to  serve  people  who  are 
drunk.  I  don't  want  a  lot  of  noisy  drunks  in  there  while  you  are 
trying  to  eiyoy  your  lunch.  Buc  I  am  in  favor  of  people  having  a 
good  time  eiyoying  a  pint  of  Guinness  and  eiyoying  our  good  food 
and  entertainment. 

I  don't  believe  that  law-abiding  hosts,  whether  commercial  or  pri- 
vate, should  be  held  responsible  for  the  behavior  of  their  guests 
after  they  leave.  If  I  am  fortunate  enough  to  have  a  few  Senators 
or  Congressmen  in  for  lunch,  and  after  they  eiyoy  a  cocktail,  they 
come  back  here  and  vote  for  Gramm-Rudman,  I  don't  want  the 
American  people  holding  me  responsible.  [Laughter.] 

I  was  going  to  say  Simpson-Mazzoli  if  Senator  Rudman  was  here. 
[More  laughter.] 

Anyway,  I  think  that  the  entire  situation  could  be  rectified 
either  by  revising  the  tort  or  court  system  so  that  juries  could  not 
make  huge  awards  not  based  on  somebody's  wrongdoing  but  on  the 
size  of  their  insurance  policy  or  just  by  specific  local  statutes  that 
either  limit  or  eliminate  liquor  law  liability.  I  really  don't  think  it 
ought  to  be  limited;  it  should  be  just  eliminated.  I  shouldn't  be  held 
responsible. 

I  would  appreciate  it  if  the  committee  would  permit  the  National 
Federation  of  Independent  Business  to  subi  .it  some  additional  in- 
formation on  this  subject,  and  thank  you  for  the  honor  of  appear- 
ing before  your  committee. 

[The  prepared  statements  of  Mr.  Coleman  and  the  National  Fed- 
eration of  Independent  Business  follow:] 
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TESTIMONY  BEFORE  THE  UNITED  STATES  SENATE 
COMMITTEE  ON  SMALL  BUSINESS  -  FEBRUARY  21,  1986 


Gentlemen: 

I  was  honored  when  invited  by  Senator  Weicker  and  the  National 
Federation  of  Independent  Business  to  testify  before  your  Committee, 
I  am  very  grateful  to  have  this  opportunity  to  air  my  frustrations  on  this 
liability  insurance  issue  that  has  perplexed  and  confused  me  for  the  past 
twelve  years.    It  has  not  gotten  to  the  point  where  it  could  very  easily 
not  only  put  me  out  of  business,  but  put  me  out  on  the  street. 

I  own  and  operate  two  small  restaurants  on  Capitol  Hill,  The  Oubliner 
and  The  Powerscourt,  both  located  in  the  Phoenix  Park  Hotel.    I  have  also 
recently  been  elected  President  of  the  Washington  Restaurant  and  Beverage 
Association  (WRBA)  and  in  that  capacity  have  been  made  aware  of  the  insurance 
problems  of  many  other  restaurant  owners  in  Washington,  D.C. 

The  most  immediate  and  critical  insurance  problem  for  me  and  other  small 
restaurants  that  serve  alcoholic  beverages  is  the  liquor  law  liability  or 
"dram  shop"  issue.    In  the  District  of  Columbia  we  do  not  have  a  "dram 
snop"  statute  explicitly  authorizing  a  civil  cause  of  action  for  damages 
resulting  from  the  service  of  alcoholic  beverages.    In  fact  the  District 
of  Columbia  Court  of  Appeals  has  not  addressed  this  issue.    Fven  though 
the  United  States  Court  of  Appeals  recently  ruled  in  Norwood  vs.  Marrocco 
(No.  84-5416,  January  7,  1986)  that  there  was  no  "dram  shop"  liability  in 
the  District  of  Columbia,  the  insurance  companies  continue  to  proceed  on 
the  assumption  that  "dram  shop"  liability  does  exist. 

In  preparing  for  my  testimony  I  reviewed  my  insurance  rates  over  the 
past  several  years  and  if  I  look  and  sound  confused  it  is  because  I  am. 
The  insurance  companies  have  been  very  good  at  keeping  their  customers 
confused.    It  is  impossible  to  compare  "apples  to  apples"  when  it  comes  to 
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shopping  for  insurance  or  even  in  my  case,  in  comparing  the  same  coverage, 
on  the  same  property,  year  after  year. 

For  the  fir„t  several  years  The  Dubliner  was  in  business,  1974-82, 
the  liquor  law  liability  insurance  was  simply  a  rider  on  the  General 
Liability  Policy  and  cost  approximately  $100  per  year  additional.  For 
the  policy  that  ran  from  1982-83,  this  coverage  cost  an  additional 
$1500.    The  next  policy  (1983-84)  the  premium  doubled  to  $3000  per  year. 
In  1984  they  really  went  crazy  and  quoted  me  a  $30,000  premium  to  cover 
$90,000  in  liquor  sales.    At  that  rate  my  insurance  premi  im  for  $1,000,000 
in  alcohulic  beverage  sales  would  have  been  $333,000.    I  checked  with  my 
insurance  agent  yesterday  to  make  sure  these  numbers  were  correct  and  he 
assured  me  they  were. 

For  the  policy  year  1983-84  my  Property  and  General  Liability  package 
cost  $6,102,  $3,000  of  which  was  the  liquor  law  liability  insurance.  The 
following  year  the  same  package  cost  $8,656  but  did  not  incluc>  the  liquor 
lav/  insurance. 

An  associate  of  mine,  who  operates  a  restaurant  on  the  House  side  of 
Capitol  Hill  has  a  lease  that  requires  him  to  have  liquor  law  liability 
insurance.    In  1984  his  premium  was  $7,336  for  $5,000,000  coverage.  In 
1985  his  premium  jumped  to  $26,545  for  $1,000,000  coverage.    A  362%  premium 
increase  for  20%  of  the  coverage.    He  had  to  buy  it  or  be  in  violation  of 
his  lease  agreement. 

Generally  speaking,  in  the  District  of  Columbia,  "dram  shop"  insurance 
is  unobtainable  if  your  alcoholic  beverages  sales  are  over  25%  of  your  gross 
sales.    This  forces  many  restauranteurs  to  go  without  coverage  and  seriously 
jeapardizes  our  businesses. 
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I  personally  feel  that  this  situation  has  gotten  out  of  hand,    t  am 
aware  of  the  emotional  issues  related  to  alcohol  service  and  abuse.    I  am 
the  father  of  six  small  children  and  am  violently  opposed  to  drunk  driving 
and  the  service  of  alcohol  to  minors.    But,  I  am  strongly  in  favor  of 
people  having  a  good  time,  relaxing  with  a  pint  of  Guinness  and  enjoying 
our  good  food  and  entertainment.    I  do  not  believe  that  law-abiding  hosts, 
whether  private  or  commercial,  should  be  responsible  for  actions  of  people 
to  whom  they  serve  alcoholic  beverages.    If  I  am  fortunate  enough  to  have  a 
few  Congressmen  or  Senators  in  for  lunch  and  after  they  enjoy  a  cocktail  or 
two,  they  go  back  to  work  and  vote  for  Simpson-Mazzol i ,  I  do  not  want  the 
American  people  to  hold  me  responsible! 

This  entire  situation  could  be  rectified  either  by  revising  the  court 
system  so  that  juries  would  not  be  allowed  to  make  huge  awards  based  not 
on  someone's  wrong-doing,  but  rather  on  the  size  of  their  insurcnce  policy 
or  by  specific  local  statutes  that  eliminate  the  liquor  law  liability. 

I  would  appreciate  it  if  the  Committee  would  allow  the  National 
Federation  of  Independent  Business  to  submit  additional  information  on 
this  issue  for  the  record  and  would  like  to  thank  you  for  the  honor  of 
appearing  before  your  Committee. 


The  Oubliner  and  The  Powerscourt 


Restaurants 


520  North  Capitol  Street,  NW 


Washington,  DC  20001 
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B>  National  Federation 
ot  Independent  Busine» 


SUBMITTED  STATEMENT  OF 


NATIONAL  FEDERATION  OF  INDEPENDENT  BUSINESS 


Before*    Senate  Committee  on  Small  Business 
Subject    Insurance  Availability  and  Affordability 
Date.        February  21 ,  1986 

The  National  Federation  of  Independent  Business  (NFIB) 
represents  over  500.000  small  and  independent  businesses  nationwide 
in  all  sectors  of  commerce-    On  a  scale  with  their  response  to  the 
divestiture  of  AT&T.  NFIB  members  have  um/ersally  expressed 
confusion  and  apprehension  over  another  service  comoonent  of 
business  operations    commercial  liability  insurance 

For  the  past  six  months  we  have  been  contacted  regularly  by 
members  complaiaing  about  insurance  unaf fordability  and.  in  some 
cases,  unavailability 

— A  laundromat  owner  in  Corpus  Christi  *;as  sued  because  a  lady 
was  mugged  in  one  of  his  laundromats      He  refused  to  pay.  but 
his  insurance  company  settled  with  the  lady  out  of  court  Last 
year  he  paid  $900  for  $2  million  in  co-.erage      This  year  he  is 
paying  $3,625  for  $1  million  in  coverage 
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— A  small  chemical  company  (14  employees)  in  Gulf port, 
Mississippi  paid  $4500  for  $300,000  coverage.    This  year  they 
have  be*n  quoted  a  premium  of  S38.000  for  5500,000  coverage 

— A  campground  in  Hagerstown,  Maryland  last  year  was  charged 
less  than  S1000  for  $1  million  in  coverage      This  year  the  same 
coverage  costs  $8000 

— A  plumbing  and  heating  contractor  in  Warren.  New  Jersey 
received  notice  that  his  policy  had  been  cancelled  without 
explanation 

--An  aircraft  corporation  in  Waco.  Texas  paid  $25,000  in  1983, 
$50,000  in  1984,  and  S200.000  in  1985  for  $2  million  in  coverage 

— A  f  lve-and-dime  store  1.1  New  Lexingf  ;n,  Ohio  has  seen  premiums 
increase  207o  between  1984-1985  and  50"  between  1985-1986. 

— A  manufacturer  of  food  processing  machinery  in  Marblehead, 
Ohio  paid  S50.000  with  a  S2500  deductible  in  1985      This  year 
the  premium  is  $150,000  with  a  $50,000  deductible      This  year's 
policy  would  also  require  the  manufacturer  to  pay  legal  expenses 
for  settling  claims  and  to  provide  a  letter  of  credit  to  the 
insuier  in  the  amount  of  S300.000 

— An  elevator  repair  and  maintenance  company  on  Staten  Island 
paid  $3500  for  $5  million  coverage  m  198^      In  January  1985  the 
policy  cost  $17,500      In  July  1985  the  policy  was  cancelled 
Another  carrier  has  offered  coverage  for  $72,000  in  annual 
premi urns 
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— An  auto  parts  and  towing  company  in  Walton,  Ohio  is  being 
charged  S20.000  this  year  for  coverage  which  cost  $11,000  last 
year. 

— An  insurance  agent  in  Boundbrook,  New  Jersey  received  notice 
from  two  companies  that  they  were  no  longer  accepting  any 
applications  for  commercial  liability  insurance .    Also,  these 
companies  were  reviewing  all  renewals  for  possible  termination 

In  addition  to  hearing  directly  from  our  own  members,  we  have 
heard  from  hundreds  of  small  businesses  at  the  White  House 
Conferences  on  Small  Business      These  conferences  are  being  held  in 
every  state  prior  to  the  national  conference,  which  will  be  held  in 
Washington  in  August      At  these  conferences,  small  business  owners 
vote  on  recommendations  for  federal  action  on  small  business 
issues      The  top  new  issue  coming  out  of  tnese  conferences  is 
insurance      With  over  half  of  the  conferer:es  completed,  insurance 
has  emerged  as  the  foremost  concern  aside  frcn  the  budget  and  taxes 

Small  business  is  in  a  Catch-22  situation  when  it  comes  to 
liability      Legal  counsel  at  certain  times  and  insurance  all  of  the 
time  are  necessities      However,  legal  counsel  is  expensive,  m-house 
counsel  is  out  of  the  question.    With  regard  to  liability  coverage, 
self-insurance,  and  in  nost  cases  group  insurance,  are  not  options 
for  small  business      Currently,  obtaining  certain  lines  of  coverage 
on  the  open  market  may  ve  virtually  impossiole 
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We  know  that  all  types  and  sizes  of  businesses  are  experiencing 
a  major  problem  wi  .h  almost  all  commercial  lines  of  insurance  We 
believe  that  the  solution  must  be  comprehensive  enough  to  address 
what  we  see  as  the  multiple  causes  of  the  problem 

The  Causes 

There  is,  as  you     4qw,  disagreement  on  the  circumstances  which 
led  to  the  current  crisis     The  main  dispute  is  between  the  insurance 
industry  and  the  trial  lawyers      The  insurance  industry  lays  most  of 
the  blame  for  the  situation  on  the  attorneys  and  the  civil  justice 
system.    They  claim  that  excessive  litigation,  overly  generous  court 
awards,  and  t      dy  attorneys  have  strained  insurance  reserves  and 
thus  raised  the  costs  of  underwriting     While  admitting  that  they 
unde  "  *"ed  insurance  to  gain  investment  capital  when  interest  rates 
were  high,  they  maintain  that  tort  reform  is  the  answer  to  the 
problem 

The  attorneys  accuse  the  infurance  companies  disclaiming  the 
notion  that  Americans  have  oecome  more  lit*gicus  and  that  attorneys 
do  lit-tle  to  discourage  frivolous  lawsuits      They  contend  that  most 
of  the  problems  are  due  to  poor  management  of       estments  made  by 
the  insurance  companies,  and  they  poir*-  to  the  companies'  strong 
performance  in  the  stock  market  as  evidence  of  the  healthy  financial 
status  of  the  industry  as  a  whole 

One  other  group  must  be  mentioned      The  insurance  :ommiss loners 
have  done  litt-'e  f ingerpo int ing  except  at  erroneous  predictions 
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regarding  interest  rates,  upon  which  they  made  many  decisions. 
Although  they  must  operate  within  statutory  limits,  they  all  have 
authority  to  review  rates  either  before  or  after  implementation. 
However,  like  s^ate  tort  law,  the  theory  and  practice  of  insurance 
regulation  varies  ridely  from  state  to  state 

We  see  some  truth  to  all  sides'  arguments,  and  we  propose 
consideration  of  several  areas  of  reform     Before  I  elaborate,  let 
me  emphasize  that  we  are  still  gauging  membership  opinion  on  most  of 
these  proposals. 

The  Solutions'    Tor*  Reform 

As  you  ray  ki.ow,,  NFIB  is  a  charter  member  of  the  American  Tort 
Reform  Association  (ATR/) .  3  new  coalition  of  business  groups  in 
^dvoi.  of  tort  reform      NFiB  membership  supports  tort  reform  at  both 
the  state  and  federal  levels.     In  response  to  the  question,  "Do  you 
favor  or  oppose  comprehenb  1*'°  reform  of  the  legal  system  to  reduce 
litigation  and  limit  the  liability  of  defendants  in  civil  suits7", 
our  members  voted  847.  in  favor,  5%  opposed.  I IX  undecided  In 
twenty-four  states,  NFIB  stafe  directors  have  polled  member  opinions 
on  various  reforms  of  state  tort  law.  and  those  results  have 
likewise  indicated  their  support      We  support  the  following  reforms, 
which  many  of  the  state  legislatures  are  already  considering 

1      Cap  awards  for  noneconomic  damages 

2.    Limit  contingency  fees 
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3.  Implement  alternative  dispute  resolution  (ADR)  mechanisms 

4.  Penalize  parties  that  engage  in  frivolous  litigation 

5.  Modify  pure  comparative  negligence  standards 

6.  Abolish  joint  and  several  liability 

7.  Require  judges/ ju r les  to  itemi2e  elements  of  awards 

8.  Require  judges/ juries  to  consider  collateral  sources  of 
compensation  in  determining  cwards 

9.  Eliminate  "ad  damnus"  causes 

10.  Allow  payments  of  awards  m  ins tallmer is 

Solutions.     Industry  Reform 

A  major  concern  of  ours  is  the  exercise  of  discretion  by 
insurance  companies  in  cancelling  or  not  renewing  policies 
Notification  periods  are  often  short,  and  little  if  any  explanation 
is  given  to  the  policyholder      Claims  history  seems  to  have  no 
bearing  on  an  insurer'?  decision  to  cancel  or  not  renew 
Industrywide  cancellations  leave  insurance  agents  hard  pressed  to 
obtain  coverage  for  clients,  and  small  business  owners  have  neither 
the  time  nor  the  expertise  to  seek  out  coverage  for  themselves 
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At  the  state  level,  some  insurance  commissions  have  enacted 
temporary  initiatives,  such  as  moratoria  on  mid-term  cancellations 
Legislation  is  being  considered  in  some  states  to  require  adequate 
notification  periods  and/or  just  cause  for  cancellations  and 
nonrenewals     We  support  these  actions  e    well  as  the  formation  of 
assigned  risk  pools  and  Market  Assistance  Programs  (MAPs). 

Another  concern  is  the  expanded  use  of  claims-made  policies  for 
ba**;c,  commercial  liability  coverage     Claims-made  policies  are  the 
insurance  industry's  immediate  answer  to  the  problem  of  unavail- 
ability because  this  type  of  coverage  reduces  the  financial  exposure 
of  the  insurance  companies.    According  to  industry  representatives, 
claims-made  policies  are  less  expensive  than  occurrence  policies 
However.,  the  cost  of  retroactive  coverage  to  insure  against  liabil- 
ity incurred  prior  to  the  effective  date  of  a  claims-made  policy, 
known  as  a  "♦■ail."  will  most  likely  neutralize,  if  not  outweigh,  any 
savings  accrued  through  the  initial  purchase  of  a  claims-made  policy 

Claims-made  policies  have  already  been  approved  by  most  state 
insurance  commissions  and  are  being  written  by  many  companies  We 
urge  strict  monitoring  of  the  implementation  of  these  policies 
Such  oversight  should  be  undertaken  at  the  state  level  and  possibly 
at  the  federal  level  as  well     A    the  very  least,  insurance  agents 
should  be  required  to  indicate  clearly  to  p jlicyholders  the  differ- 
ences betweer.  the  conventional  occurrence  policy  and  claims-made 
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Solutions:  Regulatory  Reform 

The  existing  regulatory  system  does  not  work      In  contrast  to 
the  regulation  of  utilities,  regulation  of  the  insurance  industry 
has  not  maintained  available  and  affordable  service,  nor  has  it 
preserved  the  financial  health  of  insurance  companies  Insurance 
.ommissi oners  are  charged  with  the  responsibility  of  ensuring  that 
rates  are  not  1  *.»adequate , "  "excessive,'*  or  "unfairly 
discriminatory, "  but  the  industry  itself  admits  that  policies  were 
underpriced  in  the  late  70*s  and  early  80's      Many  would  contend 
that  current  premiums  are  excessive.    Perhaps  part  of  the  problem  is 
understaf f ing  of  commissioners'  offices,  which  might  be  solved  by 
earmarking  more  of  the  revenue  collected  in  state  premium  taxes  for 
this  purpose. 

The  real  problem,  though,  may  be  the  ?:litical  feasibility  of  a 
commissioner  executing  the  powers  of  office      Consumers  like  low 
rates,  and  commissioners  because  they  are  either  elected  or 
appointed,  like  to  please  consumeis      Without  protection  from  public 
pressurri,  they  ma*  not  be  able  to  make  unpopular  decisions      One  way 
to  diffuse  the  political  heat  would  be  to  create  multi-member 
insurance  commissions  similar  to  the  structure  of  most  p-iblic 
utility  commissions 

Another  approach  would  be  to  establish  statutory  minimum 
standards  pertaining  to  the  financial  condition  of  insurance 
companies      Such  standards  might  be  derived  from  the  leverage  and 
exposure  ratios  currently  developed  on  an  advisory  basis  by  the 
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Natxona1  issociation  of  Insurance  Commissioners  (NAICj  for  use  by 
insurance  companies  and  commissioners. 


We  do  not  at  this  time  have  a  recommendation  on  whether  industry 
and    ^gulatory  reforms  should  be  undertaken  at  the  federal  level 
However,  we  urge  Congress  to  consider  the  refCLms  mentioned  and  to 
examine  two  other  potential  areas  of  concern     The  McCarran-Ferguson 
Act  has  long  been  a  source  of  controversy,  but  whether  or  not  modi- 
fication or  repeal  would  improve  the  availability  and  af fordability 
of  insurance  is  uncertain     The  other  area  of  concern  is  reinsurance 
The  alleged  influence  of  reinsurers  over  insurers  has  been  publi- 
cized, as  has  the  presence  of  foreign  reinsurers  in  the  American 
market      More  information  is  needed  in  this  regard. 


Thank  you  for  the  opportunity  to  participate  in  this  hearing. 
We  look  forward  to  working  with  yuu .  Mr    Chairman  and  members  of  the 
committee,  as  you  continue  your  consideration  of  insurance 
availability  and  af f ordabi 1 lty 
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Senator  Pressler.  Thank  you  very  much. 

Mr.  Francis  R.  Carroll,  president,  Small  Business  Service 
Bureau,  Inc.,  from  the  State  of  Massachusetts. 

STATEMENT  OF  FRANCIS  R  CARROLL,  PRESIDENT,  SMALL 
BUSINESS  SERVICE  BUREAU,  INC,  WORCESTER,  MA 

Mr.  Carroll.  Thank  you  very  much,  Mr.  Chairman. 

By  tbe  way,  it  is  nice  to  know  we  have  some  good  company,  be- 
cause I  was  at  the  Dubliner  last  night  myself.  It  is  one  of  my  favor- 
ite places  in  Washington. 

Mr.  Chairman,  I  am  Frank  Carroll,  president  of  Small  Business 
Service  Bureau.  I  would  like,  however,  to  correct  if  I  could,  the 
committee  list.  I  am  representing  Small  Business  Service  Bureau 
and  Small  Business  Insurance  Agency,  a  small  agency  I  own,  and 
not  Small  Business  United.  So,  if  you  could  correct  that. 

The  Small  Business  Service  Bureau  is  a  national  conization  of 
over  35,000  small  businesses  which  empioy  under  50  employees. 
Mr.  Chairman,  I  am  bringing  you  the  small  business  viewpoint,  in 
our  opinion,  of  the  liability  insurance  crisis  rs  the  president  of 
SBSB  and  also  as  the  local  owner  of  an  insurance  agency  and  as  a 
founding  member  of  the  Conference  of  Insurance  Legislators,  COIL. 
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Due  to  the  fact  that  the  insurance  industry,  as  we  know,  is  regu- 
lated by  the  State  and  not  the  Federal  Government,  I  offer  the  co- 
operation of  COIL  members  and  suggest  that  the  committee  share 
its  testimony  with  COIL  and  the  National  Asr  x:iation  of  Insurance 
Commissioners,  NAIC. 

The  committee  should  work  to  provide  short-ter/,i  relief  from  li- 
ability insurance  increases  and  develop  model  legislation  that  can 
address  the  civil  justice  and  insurp^ce  reform  that  is  needed. 

The  liability  insurance  crisis  is  .reatening  the  economic  health 
of  the  entire  Nation.  The  litigation  explosion  and  subsequent  sky- 
rocketing insurance  rates  are  responsible  for  business  closings, 
higher  taxes,  higher  health  care  costs,  and  higher  prices  for  almost 
everything.  Small  businesses  are  being  hit  particular  hard.  SBSB 
members  in  every  State  are  being  confronted  with  premium  hikes 
ranging  from  50  to  more  than  2,000  percent,  and  some  business 
owners  have  been  unable  to  obtain  coverage  at  any  price.  Many 
small  businesses  are  finding  that  their  only  options  are  to  go  bare 
or  go  broke.  Here  are  some  examples  of  how  the  liability  crunch  is 
hurting  small  businesses,  taken  from  our  members'  experiences. 

I  have  submitted  a  whole  list,  Senator,  but  I  thought  I  might  like 
to  poin+  out  a  few  important  cases,  as  Mr.  Coleman  has  done  here. 

We  have  a  member  in  New  Hampshire  operating  a  sandblasting 
service  who  had  to  scrap  plans  for  expanding  his  business  and 
hiring  mo^e  employees  when  his  liability  premium  increased  to 
equal  his  total  annual  sales. 

A  Massachusetts  member  operating  a  schoolbus  company  had  to 
pay  a  $10,000  premium  to  obtain  the  same  amount  of  coverage  that 
had  cost  him  $3,000  last  year. 

Another  member  not  on  the  volume  scale  of  the  Dubliner  but 
who  operates  a  very  small  hotel  and  tavern  experienced  in  Massa- 
chusetts a  premium  increese  of  more  than  2,000  percent,  from  $600 
to  $13,000  m  2  years,  and  ne  has  had  only  $15,000  in  claims  over  25 
years  of  business.  This  does  not  include  liquor  liability  coverage.  In 
Massachusetts,  you  can  only  get  limited  coverage  through  a  JUA. 

The  owner  of  an  asbestos  remova'  firm  has  h^en  unable  to  find 
any  insurance  carrier  willing  to  underwrite  liability  coverage.  In 
this  case,  a  vital  service  which  is  mandated  by  law  cannot  be  per- 
formed because  the  provider  of  this  service  cannot  obtain  the  cover- 
age she  needs  to  run  her  business. 

A  Virginia  member  who  designs  underground  storage  tanks  for 
gas  stations  first  saw  his  premium  jump  from  $380  to  $8,800.  When 
a  new  Federal  regulation  was  passed  which  authorized  fines  of 
$10,000  per  day  on  each  tank  that  was  found  to  be  leaking,  insur- 
ance coverage  could  not  be  purchased  a*  any  price.  Now  that  small 
business  is  out  of  business. 

Additionally,  many  insurance  carriers  will  now  only  write  poli- 
cies which  will  pay  claims  made  during  the  policy  period.  This 
leaves  many  businesses  exposed  to  a  long  trail  of  liability.  A  ma- 
chinery manufacturer  can  be  sued,  as  we  heard  earlier,  for  an  acci- 
dent caused  by  equipment  made  20  years  ago  that  may  have  been 
altered  or  poorly  maintained.  Unless  you  can  produce  a  product 
which  you  are  willing  to  guarantee  forever  against  misuse,  poor 
maintenance,  or  consumer  stupidity,  >ou  better  have  a  lot  of 
money  set  aside  to  pay  for  lawsuits. 
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When  a  large  corporation  loses  a  liability  lawsuit,  the  award  is 
paid  out  of  the  corporation's  assets.  The  personal  assets  of  the 
owners  and  officers  are  protected.  This  does  not  hold  true  for  small 
business  where  often  corporate  and  personal  assets  are  one  and  the 
same.  Many  small  businesses  secure  loans  with  their  homes  and 
other  major  personal  possessions.  A  single  liability  lawsuit  can 
wipe  them  out. 

Ironically,  a  large  portion  of  the  blame  fo^  this  sorry  state  of  af- 
fairs can  be  placed  squarely  on  the  shoulders  of  the  insurance  in- 
dustry itself.  During  the  late  1970's  when  interest  rates  were  high, 
some  greedy  insurance  companies  engaged  in  cash-flow  underwrit- 
ing slashing  premiums  to  expand  their  share  of  the  market,  result- 
ing in  rates  which  were  too  low  to  cover  their  risks. 

As  interest  rates  declined  and  claims  increased,  the  insurance  in- 
dustry has  reacted  hy  pursuing  an  antiunderwriting  policy.  Entire 
lines  have  been  canceled  or  refused  renewal.  Blanket  premium 
hikes  fail  to  distinguish  between  good  and  bad  risks.  The  insistence 
of  carriers  in  offering  strictly  claims-made  policies  is  justified  on 
the  dubious  premise  that  certain  unpredictable  risks  cannot  be  sep- 
arated from  routine  risks. 

The  legal  syitem  is  also  expensive  and  time  consuming,  spending 
nearly  $3  in  legal  and  administrate  fees  for  every  $1  awarded  to 
plaintiffs. 

Additionally,  there  is  the  misconception  on  the  part  of  juries  and 
the  general  public  that  no  one  is  hurt  by  big  damage  awards  be- 
cause insurance  companies  are  footing  the  bill.  Jury  awards  in  li- 
ability cases  are  often  based  on  the  ability  of  the  defendant  to  pay, 
not  on  wrongdoing.  While  it  may  appear  to  a  jury  that  a  defendant 
with  deep  pockets  is  paying  the  claim,  the  truth  is  that  the  money 
is  coming  out  of  millions  of  little  pockets  in  the  form  of  higher  pre- 
miums and  higher  prices. 

Small  Business  Service  Bureau  believes  that  a  multifaceted  ap- 
proach is  needed.  Many  partial  stop-gap  measures  have  been  imple- 
mented to  date.  The  sliding  scale  limits  on  lawyer's  fees  in  Califor- 
nia has  been  upheld  in  the  courts.  Bills  filed  in  many  States  seek 
to  limit  noneconomic  awards  or  to  further  restrict  the  definition  of 
reasonable  doubt  and  liability  itself. 

The  Senate  Committee  on  Small  Business  we  recommend  and  re- 
quest should  consider  the  following  for  State  action: 

Laws  and  regulations  should  limit  or  prevent  cancellation  of  li- 
ability policies  within  a  policy  period. 

Advance  notice  of  90  days  should  be  required  in  any  instance 
where  an  insurer  will  not  renew  a  policy. 

Uniformity  of  claims  occurred  application  should  be  achieved  to 
prevent  an  unfunded  liability  problem  as  is  potential  through 
claims  made  policies. 

The  SBA  district  and  advocacy  offices  should  assist  individual 
business  owners  who  are  unable  to  purchase  liability  coverage.  The 
SBA  "800"  line  could  be  expended  to  include  information  whi^h 
could  refer  insureds  to  local  carriers  still  writing  coverage. 

A  systemized  limit  on  attorneys'  contingency  fees  must  be  en- 
acted in  each  State. 

Punitive  damages  should  be  applied  only  in  cases  when  wrongdo- 
ing is  truly  beyond  a  reasonable  doubt.  Senator  Danforth's  bill,  S. 
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1999,  contains  several  constructive  reforms  that  can  be  used  in  this 
effort.  Some  of  them  we  don't  support,  but  many  of  them  we  do:  A 
more  accurate  definition  of  what  constitutes  liability;  limitation  on 
the  length  of  time  a  business  or  individual  may  be  held  liable  for 
harm  to  a  claimant;  and  removal  of  a  jury  from  the  awards  process 
in  favor  of  judges  who  possess  the  experience  and  expertise  to 
render  an  equitable  and  reasonable  decision. 

I  respectfully  urge  the  members  of  this  committee  to  review  S. 
1999  and  to  support  S.  100  as  important  initial  steps  to  resolving 
the  liability  crisis. 

With  great  difficulty,  American  small  businesses  have  survived 
the  high  inflationary  and  high  interest  rates  of  the  seventies.  Now, 
they  are  being  asked  to  overcome  the  single,  in  our  opinion,  most 
destructive  problem  since  the  Great  Depression.  Unless  there  is 
adequate  intervention  on  their  behalf  to  solve  the  liability  insur- 
ance crisis,  small  businesses  will  ontinue  to  meet  increasing  disas- 
ter each  day.  It  is  already  a  unv  orsal  threat  to  the  well-being  of 
each  and  every  small  firm  in  America,  and  as  this  sector  of  the 
economy  sinks,  so  will  the  economic  recovery. 

I  urge  you  to  act  quickly  and  decisively  to  prevent  any  further 
damage  to  small  business.  Let's  keep  the  driving  force  behind  the 
American  economy  in  running  condition. 

Thank  you. 

[The  prepared  statement  of  Mr.  Carroll  follows:] 
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STATEMENT  OF  FRANCIS  R.   CARROLL,  PRESIDENT, 
SMALL  BUSINESS  SERVICE  BUREAU,  INC. 

PAGE  1. 

GOOD  MORNING  MR.  CHAIRMAN,  I  AM  FRANK  CARROLL,  PRESIDENT  OF  SMALL 
BUSINESS  SERVICE  BUREAU  (SBSB).    SBSB  IS  A  NATIONAL  SMALL  BUSINESS 
ORGANIZATION  WITH  35,000  MEMBERS  HEADQUARTERED  IN  WORCESTER,  MASS.  WE 
PROVIDE  SMALL  BUSINESSES  AND  NEW  BUSINESS  START-UPS  WITH  LEGISLATIVE 
-ADVOCACY,  MANAGEMENT  ASSISTANCE,  HEALTH  INSURANCE  AND  OTHER  BENEFITS 
_AND  SERVICES. 

THIS  MORNING  I  AM  BRINGING  YOU  THE  SMALL  BUSINESS  VIEWPOINT  AS 
THE  PRESIDENT  OF  SBSB,  AND  ALSO  AS  THE  OWNER  OF  A  LOCAL  COMMERCIAL 
INSURANCE  AGENCY  (SBIA)  AND  AS  A  FOUNDING  MEMBER  OF  THE  CONFERENCE  OF 
INSURANCE  LEGISLATORS  (COIL).    DUE  TO  THE  FACT  THAT  THE  INSURANCE 
'NDUSTRY  IS  REGULATED  BY  THE  STATE,  AND  NOT  THE  FEDERAL  GOVERNMENT,  1 
OFFER  THE  COOPERATION  OF  COIL  MEMBERS  AND  SUGGEST  THAT  THE  COMMITTEE 
SHARE  ITS  TESTIMONY  WITH  COIL  AND  THE  NATIONAL  ASSOCIATION  OF 
INSURANCE  COMMISSIONERS  (NAIC). 

THE  COMMITTEE  SHOULD  WORK  TO  PROVIDE  SHORT-TERM  RELIEF  FROM 
LIABILITY  INSURANCE  INCfaASES,  AND  DEVELOP  MODEL  LEGISLATION  THAT  CAN 
ADDRESS  THE  CIVIL  JUSTICE  AND  INSURANCE  REFORM  THAT  IS  NEEDED. 

THE  LIABILITY  INSURANCE  CRISIS  IS  THREATENING  THE  ECONOMIC  HEALTH 
OF  THE  ENTIRE  NATION.    THE  LITIGATION  EXPLOSION  AND  SUBSEQUENT 
SKYROCKETING  INSURANCE  RATES  ARE  RESPONSIBLE  FOR  BUSINESS  CLOSINGS, 
HIGHER  TAXES,  HIGHER  HEALTH  CARE  COSTS  AND  HIGHER  PRICES  FOR  ALMOST 
EVERYTHING.    SMALL  BUSINESSES  ARE  BEING  HIT  PARTICULARLY  HARD.  SBSB 
MEMBERS  IN  EVERY  STATE  ARE  BEING  CONFRONTED  WITH  PREMIUM  HIKES  RANGING 
FROM  50  TD  MORE  THAN  2000  PERCENT,  AND  SOME  BUSINESS  OWNERS  HAVE  BEEN 
UNABLE  TO  OBTAIN  COVERAGE  AT  ANY  PRICE.    MANY  SMALL  BUSINESSES  ARE 
FINDING  THAT  THEIR  ONLY  OPTIONS  ARE  TO  "GO  BARE"  OR  GO  BROKE.  HERE 
ARE  SOME  EXAMPLES  OF  HOW  THE  I  IABILITY  CRUNCH  IS  HURTING  SMALL 
BUSINESS,  TAKEN  FROM  OUR  MEMBER 'S  EXPERIENCES: 
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-  AN  SBSB  MEMBER  IN  NEW  HAMPSHIRE  OPERATING  A  SANDBLASTING  — 
SERVICE  HAD  TO  SCRAP  PLANS  FOR  EXPANDING  HIS  BUSINESS  AND  HIRING  MORE 
EMPLOYEES  WHEN  HIS  LIABILITY  PREMIUM  INCREASED  TO  EQUAL  HIS  TOTAL 
ANNUAL  SALES; 

-  A  MASSACHUSETTS  MEMBER  OPERATING  A  SCHOOL  BUS  COMPANY  HAb  TO 
PAY  A  $10,000  PREMIUM  TO  OBTAIN  THE  SAME  AMOUNT  OF  COVERAGE  THAT  HAD 
COST  HIM  $3,000  LAST  YEAR; 

-  ANOTHER  MEMBER  OPERATING  A  SMALL  HOTEL  AND  TAVERN  EXPERIENCED  A 
PREMIUM  INCREASE  OF  MORE  THAN  2,000  PERCENT,  FROM  $600  TO  $13,000  IN 
ONE  YEAR,  WITH  ONLY  $15,000  IN  CLAIMS  OVER  A  25  YEAR  PERIOD  -    *D  THIS 
DID  NOT  INCLUDE  LIQUOR  LIABILITY; 

-  THF  OWNER  OF  AN  ASBESTOS-REMOVAL  FIRM  HAS  BEEN  UNABLE  TO  FIND 
ANY  INSURANCE  CARRIER  WILLING  TO  UNDERWRITE  LIABILITY  COVERAGE.  IN 
THIS  CASE,  A  VITAL  SERVICE  WHICH  IS  MANDATED  BY  LAW  CANNOT  BE 
PERFORMED  BECAUSE  THE  PROVIDER  OF  THIS  SERVICE  CANNOT  OBTAIN  THE 
COVE RASE  SHE  NEEDS  TO  RUN  HER  BUSINESS; 

-  A  VIRGINIA  MEMBER  WHO  DESIGNS  UNDERGROUND  STORAGE  TANKS  FOR  GAS 
STATIONS  FIRST  SAW  HIS  PREMIUM  JUMP  FROM  $380  TO  $8,800.    WHEN  A  NEW 
FEDERAL  REGULATION  WAS  PASSED  WHICH  AUTHORIZED  FINES  OF  $10,000  PER 
DAY  ON  EACH  TANK  THAT  WAS  FOUND  TO  BE  LEAKING,  INSURANCE  COVERAGE 
COULD  NOT  BE  PURCHASED  AT  ANY  PRICE.    HE  IS  NOW  OUT  OF  BUSINESS. 
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-  A  TABLE  SERVICE  RESTAURANT  IN  NEW  YORK  WHICH  SERVES  AN  OLDER 
CLIENTELE  RECENTLY  HAD  ITS  LIQUOR  LIABILITY  COVERAGF  WITHDRAWN  BY  ITS 
INSURER.    NOT  A  SINGLE  CLAIM  HAD  EVER  BEEN  FILED  AGAINST  THE  BUSINESS. 
LAST  YEAR,  Th£  OWNER  PAID  A  $750  PREMIUM  FOR  $500,000  WORTH  OF 
COVERAGE.    HE  NOW  PAYS  $980  FOR  A  $100,000  POLICY  THROUGH  ANOTHER 
INSURER.    HE  IS  PAYING  30  PERCENT  MORE  FOR  AN  80  PERCENT  REDUCTION  IN 
COVERAGE. 

IN  NEW  HAMPSHIRE  JUST  LAST  WEEK,  400  RESTAURANTS  AND  LOUNGES 
PARTICIPATED  IN  AN  "UNHAPPY  HOUR"  TO  PUBLICIZE  THE  IMPACT  THAT  LIQUOR 
LIABILITY  COSTS  ARE  HAVING  ON  THEIR  BUSINESSES.    PARTICIPANTS  IN  THE 
"UNHAPPY  HOUR"  RAISED  THEIR  PRICES  TO  REFLECT  THEIR  LIABILITY  PREMIUM 
INCREASES.    AT  ONE  RESTAURANT,  A  BOTTLE  OF  BEER  COST  $14.25 
AND  A  SNIFTER  OF  BRANDY  COST  $40. 

ALTHOUGH  THIS  EVENT  WAS  STAGED  TO  RAISE  AWARENESS  OF  THE 
LIABILITY  INSURANT  PROBLEM,  IT  GRAPHICALLY  UNDERSCORES  WHAT  CONSUMERS 
CAN  EXPECT  UNLESS  THIS  PROBLLEM  IS  IS  ADDRESSED  QUICKLY  AND 
EFFECTIVELY.    ALREADY  PREMIUM  INCREASES  ACCOUNT  FOR  AS  MUCH  AS  30 
PERCENT  OF  THE  PRICE  OF  SOME  PRODUCTS,  WHILE  OTHER  PRODUCTS  OR 
SERVICES  HAVE  BEEN  COMPLETELY  WITHDRAWN  FROM  THE  MARKETPLACE. 

AS  A  BUSINESS  OWNER  MYSELF,  I  WAS  FORCED  TO  ELIMINATE  SBSB's 
TELEX  SUBSCRIBER  SERVICE  FOR  OUR  MEMBERS  BECAUSE  I  COULD  NOT  OBTAIN 
ERRORS  AND  OMISSIONS  LIABILITY  INSURANCE  AT  ANY  PRICE. 

IT  IS  CLEAR  THAT  THE  INNOVATIVE  STRENGTH  OF  OUR  ECONOMY  IS  BEING 
SAPPED  BECAUSE  OF  THIS  CRISIS. 
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THE  QUALITY  OF  VITAL  SERVICES  SUCH  AS  HEALTH  CARE  IS  ALSO  BEING 
THREATENED.    MANY  DOCTORS  PRACTICING  HIGH-RISK  SPECIALTIES  SUCH  AS 
SURGEONS,  OBSTETRICIANS  AND  ORTHOPEDISTS  ARE  WALKING  AWAY  FROM  THEIR 
PRACTICES  DUE  TO  THE  FLURRY  OF  MALPRACTICE  SUITS  AND  GIANT  PREMIUM 
HIKES.    A  PENNSYLVANIA  SBSB  MEMBER  WHO  IS  A  GENERAL  PRACTITIONER 
COMPLAINED  THAT  30  TO  40  PERCENT  OF  HIS  INCOME  IS  BEING  SWALLOWED  UP 
BY  MALPRACTICE  INSURANCE  PREMIUMS.    SBSB  CONSTANTLY  HEARS  THE 
FRUSTRATION  AND  ANGER  OF  OUR  MEMBERS  WHEN  THEY  SEE  THEIR  HEALTH  CARE 
COSTS  RISE  AGAIN  AND  AGAIN,  DUE  IN  PART  '0  DOCTORS  DEFENSIVE  MEDICINE 
AND  THE  SEEMINGLY  ENDLESS  UPWARD  SPIRAL  OF  MALPRACTICE  RATES. 

THERE  ARE  ALSO  MANY  OTHER  SELF-EMPLOYED  PROFESSIONALS  SUCH  AS 
ACCOUNTANTS,  ENGINEERS  AND  ARCHITECTS  WHO  ARE  FINDING  THEMSt'LVES 
VULNERABLE  BECAUSE  THEY  LACK  THE  RESOURCES  THAT  LARGE  COMPANIES  HAVE 
TO  PROTECT  THEMSELVES  FROM  THIS  TIDAL  WAVE  OF  LITIGATION. 

WHILE  BIG  COMPANIES  AND  THE  INSURANCE  INDUSTRY  MANEUVER  TO 
PROTECT  THEMSELVES  FROM  THE  DELUGE  OF  CLAIMS  AND  LAWSUITS,  SMALL 
Bt'c    ESSES  ARE  ON  THEIR  OWN.    SOME  SMALL  BUSINESSES  HAVE  HAD  THEIR 
POLICIES  CANCELLED  WITH  NO  ADVANCE  NOTICE  FROM  THE  INSURER,  AND  OTHERS 
FIND  THAT  EVEN  IF  THEY  CAN  OBTAIN  COVERAGE,  THEY  CAN'T  GET  ADEQUATE 
PROTECTION. 

LARGE  CORPORATIONS  CAN  POOL  THEIR  RESOURCES  AND  SELF-INSURE,  BUT 
SMALL  BUSINESSES  OFTEN  HAVE  NO  CHOICE.    IN  ORDER  TO  OBTAIN  A  LIABILITY 
POLICY,  MANY  SMALL  BUSINESSES  ARE  FORCED  TO  SWITCH  ALL  THEIR  INSURANCE 
FROM  ONE  CARRIER  TO  ANOTHER.    NOT  ONLY  ARE  THEY  BEING  GOUGED  BY 
EXORBITANT  LIABILITY  PREMIUMS,  BUT  THEY  ARE  DENIED  THE  FREEDOM  TO  SHOP 
FOR  THE  MOST  COMPETITIVE  PRICE  FOR  THEIR  OTHER  INSURANCE  NEEDS. 


ERIC  35  o 


609 


PAGE  5. 

ADDITIONALLY,  MANY  INSURANCE  CARRIERS  WILL  NOW  ONLY  WRITE 
POLICIES  WHICH  WILL  PAY  "CLAIMS  MADE"  DURING  THE  POLTCY  PERIOD.  THIS 
LEAVES  MANY  BUSINFSSES  EXPOSED  TO  A  LONG  TP AIL  OF  LIABILITY.  A 
MACHINERY  MANUFACTURER  CAN  BE  SUED  FOR  AN  ACCIDENT  CAUSED  BY  EQUIPMENT 
MADE  20  YEARS  AGO  THAT  MAY  HAVE  BEEN  ALTERED  OR  POORLY  MAINTAINED. 
UNLESS  YOU  CAN  PRODUCE  A  PRODUCT  WHICH  YOU  ARE  WILLING  TO  GUARANTEE 
FOREVER  AGAINST  MISUSE,  POOR  MAINTENANCE  OR  CONSUMER  STUPIDITY,  YOU 
BETTER  HAVE  A  LOT  OF  MONEY  SET  ASID£  TO  PAY  FOR  LAWSUITS. 

WHEN  A  LARGE  CORPORATION  LOSES  A  LIABILITY  LAWSUIT,  THE  AWARD 
IS  PAID  OUT  OF  THE  CORPORATION'S  ASSETS,    THE  PERSONAL  ASSETS 
OF  THE  OWNERS  AND  OFFICERS  ARE  PROTECTED.    THIS  DOES  NOT  HOLD  TRUE  FOR 
A  SMALL  BUSINESS,  WHERE  OFTEN  CORPORATE  AND  PERSONAL  ASSETS  ARE  CHE 
AND  THE  SAME.    MANY  SMALL  BUSINESSES  SECURE  LOANS  WIT!.  THEIR  HOMES, 
AND  OTHER  MAJOR  PERSONAL  POSSESSIONS.    A  SINGLE  LIABILITY  LAWSUIT  CAN 
WIPE  THEM  OuT. 

IRONICALLY,  A  LARGE  PORTION  OF  THE  BLAME  FOR  THIS  SORRY  STATE  OF 
AFFAIRS  CAN  BE  PLACED  SQUARELY  ON  THE  SHOULDERS  OF  THE  INSURANCE 
INDUSTRY  ITSELF.    DURING  THE  LATE  197 v  S,  WHEN  INTEREST  RATES  WERE 
HIGH,  GREEDY  INSURANCE  COMPANIES  ENGAGED  IN  CASH-FLOW  UNDERWRITING, 
SLASHING  PREMIUMS  TO  EXPAnt)  THEIR  SHARE  OF  THE  MARKLf ,  RESULTING  IN 
RATES  WHICH  WERE  TOO  LOW  TO  COVER  THEIR  RISKS. 

AS  INTEREST  RATES  DECLINED  AND  CLAIMS  INCREASED,  THE  INSURANCE 
INDUSTRY  HAS  REACTED  BY  PURSUING  AN  ANTI-UNDERWRITING  POLICY.  ENTIRE 
LINES  HAVE  BEEN  CANCELLED  OR  REFUSED  RENEWAL.    BLANKET  PREMIUM  HIKES 
FAIL  TO  DISTINGUISH  BETWEEN  GOOD  AND  BAD  RISKS.    THE  INSISTENCE  OF 
CARRIERS  IN  OFFERING  STRICTLY  CLAIMS -MADE  POLICIES  IS  JUSTIFIED  ON  THE 
DUBIOUS  PREMISE  THAT  CERTAIN  UNPREDICTABLE  RISKS  CANNOT  BE  SEPARATED 
FROM  ROUTINE  RISKS. 
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THE  INSURANCE  INDUSTRY  TODAY  IS  NOT  FUIFIUING  ITS  FUNDAMENTAL 
FUNCTION  IN  THE  MARKETPLACE.    WHEN  THEY  FAIL  TO  DISTINGUISH 
BETWEEN  DIFFERING  «USKS,  THEY  ARE  NOT    OJLY  UNDERWRITING,  AND  UNLESS 
THZY  SPREAD  APPROPRIATE  RISKS,  THEY  ARE  NOT  TRULY  PROTECT  INF  THEIR 
RESERVES. 

WHEN  THE  INSURANCE  INDUSTRY  FAILS  TO  ACT  RESPONSIBLY  AND  POLICE 
ITSELF,  THEN  OTHER  ALTERNATIVES  MUST  BE  CONSIDERED.    PARAMETERS  FOR 
REGULATION  SHOULD  BE  ESTABLISHED  AT  THE  STATE  LEVEL,  SO  THE  INSURANCE 
COMPANIES  ARE  NOT      .OWED  TO  RE FEAT  THIS  FIASCO. 

THE  LEGAL  SYSTEM  HAS  ALSO  EXACERBATED  THE  PROBLEM.    THE  TORT 
SYSTEM  IS  TOTALLY  DEVOID  OF  ANY  CONSISTENT,  PREDICTABLE  oTrtrtDARDS. 
THE  RESUlT  IS  A  PATCHWORK  OF  CONFUSING  AND  CONFLICTING  STATE  I AWS 
WHICH  SPAWu  LAWSUITS,  RAISE  INSURANCE  PREMIUMS,  AND  INCREASE  CONSUMER 
PRICES.    LIABILITY  LAWYERS  EXPLOIT  THIS  SITUATION,  SHOPPING  AROUND  TO 
PURSUE  CASES  IN  THOSE  STATES  WHERE  THEY  CAN  WIN  THE  HIGHEST  AWARDS  AND 
LINE  THEIR  POCKETS  WiTH  f\l  CONTINGENCY  FEES. 

THE  LEGAL  SYSTEM  .S  ALSO  EXPENSIVE  AND  TIME-CONSUMING,  SPENDING 
NEARLY  $3  V  LEGAL  AND  ADMINISTRATIVE  FEES  FOR  EVERY  $1  AWARDED  TO 
PLAINTIFFS. 

ADDITIONALLY,  THERE  TS  T"~  MISCONCEPTION  ON  THE  PART  OF  JURIES 
AND  THE  GtNERAL  PUBLIC  THAT  NO  ONE  IS  HURT  BY  BIG  DAMAGE  AWARDS 
BECAUSE  INSURANCE  COMPANIES  ARE  FOOTING  THr  BILL.    JURY  AWARDS  IN 
LIABILITY  CASES  ARE  OFTEN  PREDICATED  ON  THE  ABILITY  OF  THE  DEFENDANT 
TO  PAY,  NOT  ON  WRONGDOING.    WHILE  IT  MAY  APPEAk  TO  A  JURY  THAT  A 
DEFENDANT  WITH  "DEEP  POCKETo"  IS  PAYING  THE  CUIM,  THE  TRUTH  IS  THAT 
THE  MONEY  IS  COMING  OUT  OF  MILLION?  OF  "UTT  F  POCKETS"  IN  THE  FORM  OF 
HIGHER  PRICES  AND  HIGHER  PREMIUMS. 
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SMALL  BUSINtGS  SERVICE  BUREAU  BELILVES  THAT  A  MULTI-FACETED 
APPROACH  IS  NEEDED.    MANY  PARTIAL  STOP-GAP  MEASURES  HAVE  BEEN 
IMPLEMENTED  TO  DATE.    THE  SLIDING  SCALE  LIMITS  ON  LAWYER'S  FEES  IN 
CALIFORNIA  HAS  BEEN  UPHELD  IN  THE  COURTS.    BILLS  FILED  IN  MANY  STATES 
SEEK  TO  LIMIT  NON-ECONOMIC  AWARDS  OR  TO  hURTHER  RESTRICT  THE 
DEFINITION  OF  "REASONABLE  DOUBT"  AND  LIABILITY  ITSELF. 

THE  SENATE  COMMITTEE  ON  SMALL  BUSINESS  SHOULD  CONSIDER  THE 
FOLLOWING  FOR  STATE  ACTION: 

1.  LAWS  AND  REGULATIONS  THAT  LIMIT  OR  PREVENT  CANCELLATION  OF 
LIABILITY  POLICIES  WITHIN  THE  POLICY  PERIOD; 

2.  ADVANCE  NOTICE  OF  90  DAYS  SHOUl.n  BE  REQUIRED  IN  ANY  INSTANCE 
WHF"    AN  INSURER  WILI  NOT  RENEW  /.  ">OLICY; 

3.  UNIFORMITY  OF  "CLAIMS  OCCURED"  APPLICATION  SHOULD  BE  ACHIEVED 
TO  PREVENT  AN  UNFUNDED  LIABILITY  PROBLEM  AS  IS  POTENTIAL  THROUGH 
"CLP IMS  MADE"  POLICIES; 

4.  SBA  DISTRICT  AND  ADVOCACY  OFFICES  SHOULD  ASSIST  I.JP.  DUAL 
JUSINESS  OWNERS  THAT  ARE  UNABLE  TO  PURCHASE  LIABILITY  COVERAGE. 
THE  SBA  "800"  LINE  COULD  BE  EXPANDED  TO  INCLUDE  INFORMATION  WHICH 
COULD  REFER  INSUPcOS  TO  LOCAL  CARRIER^  STILL  WRITING  COVERAGE; 

5.  A  UNIFORM  PRODUCT  LIABILITY  STATUTE  ON  A  FEDERAL  LEVEL  SHOULD 
BE  IMPLEMENTED; 
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6.  JUDICIAL  REFORM  OF  THE  DEPTH  AND  EXTENT  OF- LIABIL IT-Y_AfUL 
CLAIMS  LIMITATION  MUST  BE  ACKItvED.    OUR  LAw£cA^NOT_BE  AN  JXCUSE 
FOR  MISUSE  OF  PRODUCTS,.  THEY  S^ULD  PROVIDE  ONLY  THE  PROIECTION 
AND  RfSTITUTION  THAT  IS  APPROPRIATE,  NOT  SIMPLY  WHAT  IS 
AVAILABLE; 

7.  A  SYSTEMATIZED  LIMIT  ON  ATTORNEY'S  CONTINGENCY  FEES  MUST  BE 
ENACTED  IN  EACH  STATE; 

8.  NON-ECONOMIC  AWARDS  SHOULD  HAVE  A  MAXIMA  LEVEL; 

9.  PUNITIVE  DAMAGES  SHOULD  BE  APPLIED  ONLY  IN  CASES  WHEN 
WRONGDOING  IS  TRULY  "BEYP'D  A  REASONABLE  DOUBT". 

SENATOR  DANFORTH'S  BILL,  S.1999,  CONTAINS  SEVERAL  CONTRUCTIVE 
REFORMS  THAT  CAN  BE  USED  IN  THIS  EFFORT: 

10.  A  MORE  ACCURATE  DEFIN IT ION  OP  WHAT  CONSTITUTES  LIABILITY; 

11.  DISINCENTIVES  FOR  THE  PURSUIT  OF  FRIVOLOUS  LAWSUITS, 
INCLUDING  FINES  AND  PAYMENT  OF  THE  DEFENDANT'S  LEGAL  FEES  BY  THE 
CLAIMANT  WHEN  A  LAWSUIT  IS  DETERMINED  TO  BE  WITHOUT  MERIT; 

12.  LIMITATION  ON  THE  LENGTH  OF  TIME  A  BUSINESS  OR  INDIVIDUAL 
MAY    BE  HELD  LIABLE  FOR  HARM  TO  A  CLAIMANT; 
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13.    REMOVAL  OF  A  JURY  FROM  THE  AWAROS  PROCESS,  IN  FAVOR  OF 
JUOGES    WHO  POSSESS  THE  EXPERIENCE  ANO  EXPERTISE  TO  RENOCR  AN 
EQUITABLE    ANO  REASONABLE  OECISION; 


14,    RESTRICTION  OF  PUNITIVE  AND  NON-ECONOMIC  DAMAGES. 


I  RESPECTFULLY  URGE  THE  MEMBERS  OF  THIS  COMMITTEE  TO  REVIEW 
S.1999  ANO  TO  SUPPORT  S.lOO  AS  IMPORTANT  INITIAL  STEPS  TO  RESOLVING 
THE  LIABILITY  CRISIS. 

WITH  GREAT  r  TF ICULTY  AMERICAN  SMALL  BUSINESSES  HAVE  SURVIVEO 
THE  HIGH  INFLATION  ANO  HIGH  IN  I EREST  RATES  OF  THE  SEVENTIES,    NOW  THEY 
A  £  BEING  ASKEO  TO  OVERCOME  THE  SINGLE  MOST  DESTRUCTIVE  PROBLEM  SINCE 
THE  GREAT  DEPRESSION,    UNLESS  THERE  IS  AOEQUATE  INTERVENTION  ON  THEIR 
BEHALF  TO  SOLVE  THE  LIABILITY  INSURANCE  CRISIS,  SMALL  BUSINESSES  WILL 
CONTINUE  TO  MEET  INCREASING  OISASTER  EACH  OAY,    IT'S  ALREAOY  A 
UNIVERSAL  THREAT  TO  THE  WELLBEING  OF  EACH  ANO  EVERY  SMALL  FIRM  IN 
AMERICA,    ANO  AS  THIS  SECTOR  OF  THE  ECONOMY  SINKS,  SO  WILL  OUR 
ECONOMIC  RECOVERY,    I  URGE  YOU  TO  ACT  QUICKLY  ANO  OECJSIVELY  TC 
PREVENT  ANY  FURTHER  OAMAGE  TO  SMALL  BUSINESS,    LET'S  KEEP  THE  ORIVING 
FORCE  BEHINO  THE  AMERICAN  ECONOMY  IN  TOP  RUNNING  CONOITION,  THANK 
YOU, 
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Senator  Pressler.  Thank  you  very  much,  and  let  me  say  that  I 
appreciate  the  specific  solutions  which  you  have  suggested,  because 
that  is  the  kind  of  thing  we  need  from  business  and  from  citizens. 
We  do  have  a  problem,  but  we  also  need  to  work  on  solutions,  and  I 
am  going  to  ask  you  some  questions  about  those  solutions  later. 

First  of  all,  let  me  ask  Michael  Nystrom,  the  president  of  Aero- 
utar  International  in  Sioux  Falls,  a  very  practical  question.  What 
effect  do  these  increasing  insurance  rates  you  describe  have  on  em- 
ployment in  the  Sioux  Falls  area? 

Mr.  Nystrom.  I  think  that  any  time  we  have  any  manufacturer 
in  Sioux  Falls,  there  is  only  so  much  money  available  for  him  to 
devote  to  his  business.  If  you  are  forced  to  spend  an  excessive 
amount  on  your  insurance  premiums,  you  are  not  free  to  use  that 
money  to  expand  your  business  and  to  promote  it. 

Senator  Pressler.  That  certainly  is  true,  but  has  Raven  Indus- 
tries or  Aerostar  cat  back  or  reduced,  or  has  this  otherwise  affected 
employment  yet? 

Mr.  Nystrom.  No,  I  ^on't  think  it  has.  It  hasn't  affected  employ- 
ment. I  think  we  have  teen  trying  to  be  as  aggressive  as  we  can  at 
selling  our  product  to  try  to  make  up  the  cost  of  the  excess  insur- 
ance. 

Senator  Pressler.  Whrt  percentage  of  the  cost  of  your  product  is 
insurance? 

Mr.  Nystrom.  It  will  iun  at  least  over  half  of  the  selling  price  of 
the  product. 
Senator  Pressler.  Over  half  the  selling  price? 
Mr.  Nystrom.  Right. 

Senator  Pressler.  Now,  can  accidents  that  occur  with  balloons 
be  traced  to  faulty  construction  or  are  they  faulty  operation?  How 
are  you  drawn  into  these  suits? 

Mr.  Nystrom.  We  g:et  drawn  in  because  we  built  the  balloon.  We 
haven't  had  a  very  significant  problem.  We  have  had  a  couple  of 
lawsuits,  and  in  both  cases,  it  has  always  been  at  least  investigated 
by  the  FAA  and  then  most  rational  people  looking  at  it  see  a  pilot 
error  situation.  But  we  do  have  insurance  and,  because  of  that,  we 
have  ended  up  having  to  pay— our  insurance  company  has  had  to 
pay  a  couple  of  claims. 

Senator  Pressler.  How  has  the  doctrine  of  joint  and  several  li- 
ability affected  your  business  operations? 

Mr.  Nystrom.  As  far  as  from  the  insurance  point  of  view,  as  I 
understand  it,  we  face  the  problem  that  a  jury  may  determine  that 
we  were  10  percent  liable,  and  yet  because  of  our  capability,  we 
end  up  paying  100  percent  of  the  settlement. 

Senator  Pressler.  If  the  other  guy  in  the  lawsuit  doesn't  have 
any  money. 

Mr.  Nystrom.  Right. 

Senator  Pressler.  If  you  are  1  percent  liable,  you  might  pay  the 
whole  damage  if  you  have  the  deep  pocket.  Is  that  right? 
Mr.  Nystrom.  That  is  right. 

We  deal  with  a  lot  of  our  dealers  and  distributors  out  there,  in 
effect  small  business  people  who  don't  have  a  lot  of  assets.  Thc*y 
sometimes  may  promote  or  could  potentially  have  some  reason  ('or 
causing  a  problem.  Yet,  they  more  than  likely  would  never  face  a 
b  .wsuit  because  they  have  no  assets  to  draw  upon. 
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Senator  Pressler.  Let  me  ask  you  this.  What  do  you  suggest  as  a 
solution  to  this  problem?  Perhaps  you  would  like  to  submit  that  in 
writing  to  the  committee. 

[Subsequent  information  was  received  and  follows:] 
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1813  UE"  Avenue  •  P  O  Box  5057  •  Stoux  Falls,  SD  57117-5057  •  (605)  338- AERO 


March  6,  1986 


Mr.  Anthony  W.  Popolc 
Editorial  Assistant 

U.S.  Senate  Small  Business  Committee 
Room  S.R.  428A 

Russell  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Mr.  Popolo: 

The  following  is  in  response  to  Senator  Press  er's  request  on  page 
40,  lines  11,12,13. 

I  suggest  that  any  new  products  liability  legislation  deal  with 
the  doctrine  of  joint  and  several  liability  in  the  following 
manner . 

In  product  liability  law  suits  where  juries  determine  cash 
settlements  are  appropriate,  the  juries  should  also  determine  the 
percentage  of  guilt  of  each  and  every  defendant.  Each  defendant 
should  then  pay  a  percentage  of  the  total  settlement  equal  to  his 
percentage  of  guilt.  Thin  would  eliminate  the  current  situation 
which  occurs  when  a  manufacturer  that  is  thought  to  be  as  little 
as  1%  guilty  can  still  be  responsible  for  100%  of  a  settlement. 


Michael  L.  Nystrom 
President 
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Mr.  Nystrom.  I  guess  I  think  what  we  need  is  a  uniform  liability 
law  across  the  States  and  potentially  could  put  some  caps  on  claims 
and  a  more  uniform  way  of  determining  what  settlements  should 
be. 

Senator  Pressler.  Let  me  ask  you,  Mr.  Carroll,  I  thought  it  was 
fascinating  the  solutions  you  suggested.  You  suggested  several  spe- 
cific solutions.  By  the  way,  tell  me  now  again  what  the  Small  Busi- 
ness Service  Bureau  is. 

Mr.  Carroll.  The  Small  Business  Service  Bureau  is  a  national 
private  small  business  organization.  We  have  38,000  small  business 
people  who  employ  under  50  employees. 

Senator  Pressler.  Under  50.  But  you  are  not  a  lobbying  group. 

Mr.  Carroll.  No,  we  advocate  the  purposes  of  legislative  advoca- 
cy on  a  State  and  national  level,  management  assistance,  services 
to  small  business,  and  we  offer  benefits  and  services. 

Senator  Pressler.  You  had  about  two  pages  of  solutions  to  the 
problems  which  I  thought  was  very  brave  and  good.  You  were  criti- 
cal of  both  the  insurance  companies  and  the  legal  profession.  You 
say  here  that  the  insurance  companies  have  made  some  unwise  in- 
vestments and  they  are  not  selecting  good  risks  and  so  forth. 

Would  you  just  expand  on  that,  on  page  5?  And  later  you  were 
critical  of  the  legal  profession.  Would  you  repeat  your  feelings 
about  the  insurance  companies? 

Mr.  Carroll.  My  criticism  of  the  insurance  companies  goes  back 
several  years,  Senator,  because  I  am  one  of  the  founding  members 
of  the  Conference  of  Insurance  Legislators. 

Senator  Pressler.  You  are  one  of  the  founding  members  of 
what? 

Mr.  Carroll.  The  Conference  of  Insurance  Legislators,  COIL.  I 
was  the  small  business  member  of  the  Industry  Advisory  Commit- 
tee. But  my  criticism  of  the  insurance  companies  goes  back  to 
during  the  high  days  of  inflation  to  those  chief  executive  officers  of 
tne  insurance  companies  wl  o  wanted  to  gain  market  share  by  cut- 
ting premiums  and  going  after  the  market  shares  so  they  could 
work  up  the  float  which  was  more  important  than  sound  under- 
writing practices. 

In  our  opinion,  they  are  trying  to  make  up  for  those  errors  today 
by  increasing  premiums  to  the  tune  of  what  they  cl<Am  is  $3  to  $4 
billion  a  year.  It  seems  as  though  every  time  they  increase  a  premi- 
um— for  an  example  as  I  used  in  my  testimony.  Take  a  small  res- 
taurant. First  of  all,  you  heard  Mr.  Coleman  over  here  give  you  a 
small  restaurant  that  goes  from  $300  to  $13,000  in  2  yeans  and  in 
25  years  of  business  has  not  had  more  than  $15,000  in  claims.  That 
is  just  on  the  small  hotel  portion,  not  counting  his  liquor  liability 
which,  of  course,  as  you  know,  in  Massachusetts  the  insurance  in- 
dustry pulled  out  of  the  market  until  they  just  recently  formed  a 
JUA.  Even  then,  all  the  liquor  owner  can  buy  now  in  Massachu- 
setts is  a  maximum  of  $500,000  liability  and  $1  million  combined. 

Then,  of  course,  you  had  changes  in  the  legal  profession  in  the 
sense  of  more  lawsuits  and  more  jury  awards.  We  felc  that  some  of 
them  were  unjustified. 

However,  I  guess  what  I  really  alluded  to  in  terms  of  the  legal 
profession  was  the  report  from  California  that  I  gave  that  it  was  $3 
in  administrative  costs  for  every  dollar  paid  the  claimant.  So,  my 
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criticism  of  the  insurance  companies  was  not  in  general  of  all  com- 
panies because,  frankly,  if  ypu  go  back  over  the  last  10  years,  you 
will  find  that  many  companies  who  are  solid  today  in  the  property 
casualty  business— I  am  not  an  expert  on  property  casualty,  Sena- 
tor—but you  will  find  a  lot  of  those  companies  did  not  slash  their 
prices,  and  they  are  healthy  today  where  the  other  companies  who 
are  arbitrarily  pulling  out  of  the  market  are  repeating  the  product 
liability  crisis  of  many  years  ago  where  they  said,  OK,  we  have  a 
product  liability  crisis  because  there  was  a  lawsuit  over  here,  and 
yet  they  probably  didn't  have  a  lawsuit  on  their  books  lor  that  par- 
ticular industry. 

Senator  Pressles,  I  would  address  this  to  Mr.  Coleman  and  to 
Mr.  Gullickson.  We  know  there  are  some  horror  stories  out  there. 
But  if  you  were  advising  the  Federal  Government  to  pass  a  bill  to- 
morrow addressing  this,  what  would  it  include? 

Mr.  Coleman.  Mr.  Chairman,  as  far  ad  liquor  law  liability  goes, 
it  seems  that  the  only  time  we  get  sued  is  if  there  is  some  money  in 
it  for  the  trial  lawyers.  Nobody  ever  slaps  us  with  a  paternity  suit 
because  our  patrons  get  too  amorous  after  they  leave,  because 
there  is  no  money  in  it.  [Laughter.] 

I  mean,  the  whole  thing  is  crazy.  The  only  time  we  are  responsi- 
ble is  if  somebody  has  a  vehicular  problem,  it  seems.  I  don  t  see 
why  we  should  be  held  responsible  for  the  behavior  of  our  guests 
after  they  leave  as  long  as  we  are  law  abiding  and  we  don't  serve 
them  when  they  are  drunk.  There  is  no  way  that  we  can  control 
them,  so  we  shouldn't  be  responsible. 

I  just  think  that  the  law  should  be  changed  so  that  there  is  no 
liquor  law  liability. 

Mr.  Gullickson.  I  guess  there  are  general  from  a  chemical 
standpoint,  from  a  chemical  exposure  standpoint  in  x,he  hands  of  a 
consumer,  we  have  some  stories  that  would  curl  your  hair  about 
misuse  of  a  product  and  the  law  suit  resulting.  One  of  the  more 
frustrating  areas  for  us  as  a  company  is  the  shotgun  approach  ust 
by  the  legal  profession  where  they  sue  the  entire  industry,  big  com- 
panies, little  companies,  everybody,  distributors,  packagers,  the 
whole  9  yards,  so  you  have  a  defendant  list  that  covers  three  pages 
of  a  subpoena. 

My  personal  reaction  to  that  ic  that  that  is  an  attempt  just  to  get 
a  settlement  from  somebody.  One  of  the  ways  of  preventing,  to  my 
way  of  thinking,  where  an  injury  has  actually  occurred  is  the  tort 
reform  provisions  that  Senator  Danforth  has  put  forth  in  the 
Senate  with  the  alternate  compensation  system  in  addition  to  some 
redefinition  of  negligence,  as  I  understand  it. 

Now,  I  am  not  a  lawyer,  so  I  can't  address  the  various  definitions 
of  negligence  as  they  are  presently  applied  across  50  different  defi- 
nitions or  51  or  whatever  it  is  now.  A  uniformity  of  that  alone 
would  probably  be  a  great  help. 

But  I  think  this  alternate  compensation  system  for  people  who 
are  hurt  by  a  product  through  little  or  no  fault  of  their  own  that 
right  now  under  the  tort  system,  most  of  them  wait  5  and  6  years 
for  any  kind  of  compensation.  If  there  were  a  way  to  speerl  that  up, 
±  think  that  could  be  very  beneficial. 

Senator  Pressler.  Thank  you.  I  shall  now  call  on  Senator  Bump- 
ers. 
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Senator  Bumpers.  Mr.  Chairman,  I  just  had  one  question. 

Mr.  Coleman,  on  the  dram  shop  law,  that  is,  as  I  remember  from 
when  I  was  in  law  school,  that  is  an  issue  that  has  been  around  for 
almost  100  years.  Do  you  think  Congress  ought  to  preempt  the  fie*d 
dealing  with  that  particular  issue,  or  do  you  think  it  she  uld  be  left 
to  the  States? 

Mr.  Coleman.  Well,  sir,  I  am  not  an  attorney,  but  as  I  under- 
stand the  constitutional  amendment  that  repealed  prohibition,  it 
prohibits  the  Federal  Government  from  dealing  with  the  control 
and  sale  of  alcoholic  beverages.  So,  it  probably  constitutionally  ha* 
to  be  left  to  the  States. 

If  there  is  any  way  the  Federal  Government  could  do  it,  I  would 
certainly  be  in  favor  of  it. 

Senator  Bumpers.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Pressler.  Thank  you. 

I  want  to  thank  this  panel  very  much.  I  know  you  have  traveled 
great  distances,  and  we  will  use  your  testimony.  We  will  get  it  to 
the  appropriate  committ°es,  and  we  than.,  you. 

We  now  will  call  forward— and  perhaps  Senator  Bumpers  would 
like  to  introduce  some  members  of  the  next  panel — James  Lien- 
hart,  president,  Arrow  Coach  Lines,  Little  Rock,  AR;  Kenneth 
Green;  president,  Oklahoma  Liquefied  Gas  Co.,  Seminole,  OK;  Wil- 
liam Zehnder,  owner,  Frankenmuth  Bavarian  Inn,  Frankenmuth, 
MI,  representing  the  National  Association  of  Restaurants;  an< 
John  Polk,  Council  of  Small  Enterprises,  Cleveland,  OH,  represent- 
ing Small  Business  United. 

I  am  going  to  have  to  turn  this  over  to  Senator  Bumpers  for  30 
minutes.  I  am  going  over  to  the  Commerce  Committee  where  I 
have  to  make  a  statement,  and  then  I  am  going  to  run  back. 

Senator  Bumpers  [acting  chairman].  Gentlemen,  welcome  this 
morning.  Mr.  Lienhart,  a  special  welcome  to  you  from  the  great 
State  of  Arkansas. 

Mr.  Lienhart.  Thank  you,  sir. 

Senator  Bumpers.  We  are  glad  to  have  you  here.  Since  your 
name  is  first  on  the  list,  why  don't  you  lead  off. 
Mr.  Lienhart.  OK. 

STATEMENT  OF  JAMES  LIENHART,  VICE  PRESIDENT  IN  CHARGE 
OF  OPERATIONS,  ARROW  COACH  LINES,  LITTLE  ROCK,  AR 

Mr.  Lienhart.  First  of  all,  I  would  like  to  say  I  wish  I  had  Jim 
McMahan's  sunglasses  so  I  could  see  something.  It  is  pretty  bright. 

Senator  Bumpers.  Gentlemen,  incidentally,  I  notice  most  of  your 
statements  are  fairly  short,  but  if  you  could  summarize  at  any 
point,  we  would  appreciate  that.  Your  entire  statement  will  be  sub- 
mitted for  the  record.  If  you  can  cut  any  of  it  out  and  state  it 
simply,  that  will  be  fine. 

Mr.  Lienhart  Mr.  Chairman,  my  name  is  Jim  Lienhart,  and  I 
am  vice  president  in  charge  of  operations  of  Arrow  Coach  Lines  of 
Ark'msas.  We  are  a  small  business.  We  own  15  coaches  for  charter 
operations. 

On  Januar*  10,  our  liability  coverage  ended  and  we  were  forced 
to  find  new  i  surance.  As  a  result,  we  had  a  hard  time  finding  in- 
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surance.  In  fact,  we  couldn't  find  insu-ance  at  all.  So,  we  ended  up 
in  the  Arkansas  assigned  risk  pool. 

As  a  consequence,  our  premiums  w^nt  from  $2,000  per  year  per 
bus  to  over  $13,000  per  year  per  bus.  As  a  result  of  this,  we  have 
had  to  increase  our  rates  per  mile  17  percent,  from  $1.60  to  $1.80 
per  mile.  It  is  very  hard  to  do  in  this  age  of  deregulation  to  in- 
crease your  rates  that  much.  It  is  very  hard  with  the  competition 
that  is  out  there. 

We  have  also  had  to  cut  down  on  the  number  of  buses  we  have 
on  insurance.  We  are  trying  to  get  fewer  buses  to  do  the  same 
amount  of  work  that  15  or  16  buses  had  done  before  to  save  on  in- 
surance and  operating  costs.  As  a  result  of  cutting  down  the  busas, 
we  have  had  to  lay  mec*.  mics  off  and  we  have  also  had  to  lay  driv- 
ers off. 

We  have  tried  some  alternative  forms  of  insurance,  one  being  we 
have  run  bare  on  our  collision.  We  have  no  collision  insurance.  The 
only  thing  we  are  purchasing  right  now  is  liability  insurance.  And 
there  is  no  deductible  on  our  liability  insurance  right  now.  We 
tried  to  get  with  the  insurance  companies  to  add  a  deductible,  ^ay, 
$100,000  or  something  onto  it,  but  they  won't  even  talk  to  us.  They 
won't  have  anything  to  do  with  the  bus  operators.  They  don't  want 
your  business.  The  only  reason  they  are  doing  it  is  b.^ause  they 
have  to  under  the  assigned  risk  pool. 

We  have  also  looked  into  the  possibility  of  self-insuring.  We  can't 
do  that  right  now,  but  I  think  there  is  something  before  the  ICC  to 
make  it  easier  for  small  businesses  to  self-insure,  and  we  would  cer- 
tainly be  interested  in  this  if  anything  ever  happened  where  we 
could  do  it. 

The  amount  of  money  we  are  having  to  spend  on  our  liability  in- 
surance now  is  going  to  be  close  to  $200,000  per  year,  and  paying 
that  amount  every  year,  you  could  certainly  have  enough  saved  up 
to  self-insure.  That  may  be  with  a  letter  of  credit  from  a  bank  or 
something. 

The  reaction  from  other  small  bus  owners  is  much  the  same  as 
mine.  They  are  having  the  same  problems  finding  insurance,  and 
most  of  them  are  ending  up  in  the  assigned  risk  pool  like  we  are. 
They  have  some  problems  that  we  don't  have,  fortunately  for  us. 
They  have  to  pay  their  insurance  premiums  up  front  in  one  lump 
sum  whereas  we  can  pay  ours  out  in  three  or  four  payments  over 
the  year.  An '  '.*iey  are  having  to  go  to  the  banks  and  borrow 
money  in  ordt.  to  pay  this  large  amount,  and  they  are  having  to 
pay  interest  on  top  of  the  loan.  So,  they  are  losing  twice,  really, 
and  it  is  something  that  the  State  cor  Jssions  have  done  to  penal- 
ize them,  I  think.  I  think  it  is  a  very  biased  thing  to  do,  because  we 
are  able  to  pay  our  payments  quarterly  or  something  like  that. 

Also,  in  Arkansas,  we  are  able  to  add  buses  and  take  buses  off  of 
our  insurance  policy  where  other  operators  in  other  States  can't. 
For  instance,  this  January,  we  had  4  buses  on  insurance  although 
we  had  10  licensed.  Other  operators  in  Louisiana  I  know  of  may 
have  15  buses,  and  they  may  only  operate  2  or  3  in  the  month  of 
Jan  iary,  but  they  have  to  have  insurance  on  all  15  of  them.  When 
you  are  paying  over  $1,000  a  month  for  each  bus,  it  leaves  you  in 
the  hole,  and  there  is  no  way  they  can  ever  come  out  of  it. 
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One  thing  we  think  that  the  Federal  Government  might  be  able 
to  do,  one  thing  that  came  out  in  our  meeting*  in  New  Orleans  that 
we  attended,  was  to  make  the  person  who  brir.gs  a  lawsuit  pay  for 
the  lawsuit  and  all  the  lawyers'  fees  if  they  lose  that  lawsuit. 

So  many  of  the  lawsuits  we  have  been  in  were  frivolous  lawsuits. 
One  lady  said  that  something  fell  on  her  foot  in  the  bus,  and  she 
reported  it  about  2  years  after  it  happened.  These  are  very  frivo- 
lous lawsuits,  and  we  think  if  that  person  had  to  pay  for  all  the 
litigation  if  she  lost,  which  she  did,  it  would  keep  some  things  oat 
of  the  courts. 

Another  thing  that  some  States  have  done  and  might  not  be  a 
bad  idea  on  the  Federal  level  is  to  put  a  $250,000  cap  on  bodily 
injury  Also,  we  think  in  the  long  run  it  would  be  a  lot  easier  and  a 
lot  better  on  small  business  if  it  would  be  easier  for  them  to  self- 
insure.  I  think  this  is  a  long-run  solution  to  the  problem. 

In  closing,  Mr.  Chairman,  I  would  like  to  say  that  the  bus  indus- 
try is  in  a  very  sorry  state  because  of  this  insurance  crisis,  and  I 
hope  I  have  shed  some  light  on  the  problems.  I  thank  this  commit- 
tee for  letting  me  be  here  today. 

[The  prepared  statement  of  Mr.  Lienhar ,  follows.] 
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COMMITTEE  ON  SMALL  BUSINESS 
UNITED  STATES  SENATE 
February  21,  1986 

Mr.  Chairman,  my  name  is  James  Lienhart.     I  am  Vice 
President  in  charge  of  Operations  at  Arrow    ->ach  Lines,  a  family-owned 
Arkansas  corporation,  one  which  has  been  operating  for  more  than  40 
years. 

Arrow  Coach  Lines  was  founded  '•n  1944  by  my  father,  Henry 
Lienhart.    Operating  responsibility  now  falls  upon  my  mother,  sister, 
brother  and  me. 

In  spite  of  the  fact  that  we  have  had  to  mothball  some 
buses  to  save  insurance  costs,  Arrow's  fleet  constitutes  15  coaches, 
all  in  topflight  condition,  one  of  them  a  deluxe,  almost  new  Greyhound- 
type  coach  (MCI  96A3)  from  the  1985  model  year. 

In  addition  to  Arrow  Coach  Lines,  I  speak  today  for  United 
Bus  Owners  of  America  (UBOa) ,  a  trade  association  made  up  of  2300 
bus  owners,  companies  similar  to  Arrow.     Of  the  2300  total,  more  bus 
operators  than  are  enrolled  in  any  other  trade  association,  1700  rely 
upon  UBOA  to  provide  the  insurance  protection  which  is  needed  if  they 
are  to  continue  in  business.     It  is  an  irony  that  UBOA  member  companies 
are  paying  drastically  higher  piomiums  than  was  the  case  in  the  recent 
past,  premiums  that  have  skyrocketed  even  though  the  group  has  offered 
insurors  loss  ratio  that  is  below  50%. 

Take  Arrow's  example.    Since  January  10,  we  have  been  in 
the  Arkansas  assigned  risk  pool.     Our  premiums  have  shot  up  from 
$2500  per  bus,  per  year,  to  an  astronomical  $13,000  a  year  per  bus. 
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Under  a  provision  of  the  Bus  Regulatory  Reform  Pet  of 
1982   (Bus  Act),  minimum  liabi)*ty  coverage  for  any  bus  seating 
more  than  15  passengers,  increased  on  November  19,  1985,  from 
$2.5  million  to  $5  million.    Although  we  are  told  that  the  increased 
coverage  is  not  responsible  for  the  premium  rise,  it  is  obvious  that 
the  added  $2.5  million  in  coverage  puts  a  crushing  burden  on  the 
dollar  reserves  an  insuror  must  retain  in  order  to  stay  solvent. 

Arkansas  does  offer  one  advantage  that  is  not  universally 
available.    Arrow  is  able  to  raise  or  lower  the  number  of  buses  on 
which  insurance  is  purchased.    We  have  a  flexibility  that  not  every- 
one envoys. 

The  fact  that  Arrow  is  in  the  Arkansas  assigned  risk  pool 
is  a  measure  of  the  way  in  which  the  insurance  problem  is  measured 
best,  at  the  State  level.     I  know  of  no  Federal  Insurance  Commission, 
but  each  State  has  such  an  office.    Also,  I  understand  why  neither 
the  Administration  nor  the  Congress  is  exactly  anxious  to  establish 
a  Federal  insurance  presence.    After  all,  we  do  have  a  fixed  purpose 
of  lowering,  rather  than  increasing,  the  costs  of  government. 
Proposed  elimination  of  the  Small  Business  Administration  is  a  case 
in  point. 

On  the  other  hand,  th»re  are  ways  in  which  this  Committee 
and  the  Congress  could  be  helpful.     I  propose  that  ICC  be  asked  by 
this  Committee,  or  by  some  other  committee  having  cognizance,  what 
steps  have  been  taken  to  erable  small  bus  ovrers  to  undertake 
self-insurance.    My  understanding  is  that  coverage  of  the  first 
million  is  the  major  liability  hurdle.     At  Lhe  rates  being  paid  by 
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Senate  Small  Business,  Page  Three 

Arrow,  one  million  in  premi    is  will  have  been  paid  m  }ust  a  few 
years.    Just  a  small  amount  of  sympathetic  involvment  by  the  agency 
should  make  it  possible  to  ^elf-msure  on  the  first  million. 

■Insurance  companies  ar^je  that  high  premum*  are  the 
result  of  huge  pay-outs  based  on  ridiculous  court  decisions,  actions 
which  would  not  have  oeen  started,  were  it  not  for  the  contingency 
fee  system  for  attorneys:     No  win,  no  p?y. 

The  lawyers  say  we  blame  the  victim,  that  the  only  courtroom 
door  vhich  is  open  to  a  poor  person  is  that  were  the  knob  is  turned 
by  a  lawyer  who  will  take  a  case  on  a  contingency  basis.     The  possi- 
bility of  getting  anything  at  all  prompts  the  injured  party  to  agr^ 
to  contingency  fees  as  high  as  40  or  even  50  percent.    Lawyers  are 
unable  to  resist  doing  absurd  things  in  the  prospect  of  ridiculous 
fees.     The  tort  syotem  is  savaged.     The  Arrow  Coacl.  Lines  of  th* 
world  are  ruined  by  insupportable  insur^-^e  costs. 

Asked  why  they  do  not  fight  outrajeous  court  cases, 
insurance  providers  sa"  *hat,  on  one  side  of  the  scale,  they  place 
the  weight  of  history  of  court  decisions    n  the  type  of  case  being 
brought;  and  on  the  other,  the  amount  being  asked  for  settlement  out 
of  court. 

That  may  be  reasonable,    ut,  once  in  court,  the  innocent 
bystander,  as  bus  owners  sometimes  are,  should  be  protected  against 
outr^eous  judgments.     T  believe  xt's  called  "tort  reform,"  placing 
limits  on  the  amounts  that  n  y  be  seen  to  be  justified. 
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One  of  the  reasons,  for  UBOA's  favorable  loss  ratio  is 
its  underwriting  policy.    Too  often,  I  ...  afraid  insorance  companies, 
themselves    have  been  to  blame  for  high  looses.    With  high  interest 
rates,  insurance  companies  went  after  the  fast  ^rpimum  dollar,  were 
tempted  to  tread  lightly  on  being  sure  the  high  level  of  risk  was 
worth  the  meager  promium  income. 


Although  Federal  law  requires  $5  million  in  liability  protection, 
a  bus  moving  entirely  within  Arkansas  need  carry  only  $100,000 
protection,  an  amount  which  is  too  low.     I  wouldn't,  willingly, 
take  a  bus  on  the  road  with  such  small  cover ->.gc.    And  yet,  weie  I 
to  have  buses  movii  q  only  in  intrastate  commerce,  the  insurarce 
carrier  would  provide  only  the  absurdly  smal"  level  of  protection. 

Mr.  Chairman,  it  is  quite  possible  that,  this  morning, 
I  am  appearing  twice  bel^ie  you,  for  the  first  time  and  the  last 
time.     Quite  directly,  unless  relief  is  provided,  Arrow  Coach  Lines 
may  very  easily  be  driven  off  the  road  by  insurance  costs.     At  one 
shot,  our  insurance  costs  increased  by  500  per  cent,  a  real  dollar 
level  that  is  simply  too  heavy  f*  r  us  ~o  carry.    With  passage  of  the 
Bus  Act,  thousands  of  people  went  out  and  bought  buses.    Now  those 
people  find  tha£  they  can't  afford  to  keep  the  buses  running.  The 
shake-cut  of  ICC  insurince  revocations  threatens  to  be  as  dramatic 
as  was  the  number  of    JC  applications  in  1983. 

Mr.  Chairman,  I  am  vastly  encouraged  '  ^  see  the  concern 
being  evidenced  by  this  Committee.    I  have  hope  that  you  will  *md 
ways  to  relieve  the  insurance-cost  burden  being  carried  by  „mall 
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bus  owners.     Until  recently,  Arrow  Coach  Lines  prided  itself  on 

beincr  a  good-sized  company.     At  ont  time,  we  had  «s  many  as  twenty  bu,3s. 

Now,  we  set  'hat  we  are  as  much  at  n^K  as  the  one-bus  operator  who 

wangled  a  bank  loan  that  can't  be  pc.id.     A  little  while  ago,  A 

Georgia  farmer  saved  his  farm  by  committing  sjic^de.    Even  death  is 

not  the  answer  for  a  bus  owner.    There  is  nothing  that  can  l«  paid 

off;  the  insurance  assessments  keep  coming. 

I  hope  that  nv>  statement  has  revealed  the  anxiety  I  have 
f°r  *ch  Lines  and  for  the  bus  industry  generally.     I  hope 

a  useful  sub.    -tion  or  two  has  been  offered.     ArjLOw  Coach  Lines  and 
UBOA  are  honored  to  have  been  invited  to  appear.     I  will  be  happy 
to  try  to  respond  to  any  questions.      Thank  you  Mr.  Chairman. 

Senator  Bumpers.  Thank  you  very  much,  Mr.  Lienhart. 
I  ?uess  we  are  going  to  stay  in  proper  sequence  here.  The  next 
witness  will  be  Mr.  Kenneth  Green. 

STATEMENT  OF  KENNETH  GREEN,  PRESIDENT,  OKLAHOMA 
LIQUEFIED  GAS  CO.,  SEMINOLE;  OK 

Mr.  Green.  I  am  Kenneth  Green.  I  am  president  of  Oklahoma 
Liquefied  Gas  Co.  I  am  here  to  represent  not  only  my  company  but 
the  dealers  in  Oklahoma  as  w  U  as  the  National  LP  Gas  Associa- 
tion on  tha  prouiems  we  are  having  with  liability  insurance. 

Oklahoma  Liquefied  Gas  Co.  has  been  around  since  1937,  and  we 
service  nearly  5,000  home  users  and  industrial  accounts  with  not 
only  their  needs,  but  also  motor  fuel  and  recreational  uses.  We 
wholesale  to  other  dealers,  and  we  are  a  common  carrier  of  LP  gas. 
We  do  approximately  $6  million  a  year  in  annual  sales. 

In  September  1985,  we  received  a  cancellation  notice  that  our  in- 
surance carrier  would  not  renew  their  December  20  first  anniversa- 
ry. That  was  the  first  anniversary  of  a  3-year  policy.  They  gave  the 
reason  that  no  reinsurance  was  available,  and  they  had  to  not 
renew  our  insurance  policy.  The  could  have  given  us  a  10-day 
notice.  I  guess  we  were  very  lucky  in  that  respect. 

It  didn't  sound  as  gloomy  as  you  might  think,  because  we  had 
been  looking  for  insurance  for  2  or  3  months,  and  we  felt  that  we 
wouldn't  have  any  problem  finding  it.  We  had  had  some  good  loss 
ratios.  We  contacted  quite  a  few  large  agencies.  They  said  there 
would  be  no  problem.  They  said  our  loss  ratios— they  are  in  the 
table,  but  I  will  just  sammarbe  the.Tr. 

We  paid  premiums  of  $370,000  with  losses  paid  out  of  $51,000  for 
a  loss  ratio  of  0  138  or  13  percent.  Six  lar^  agencies  which  were 
r  hopping  nationwide  said  that  they  felt  it  w,  dd  be  no  problem  get- 
ting adequate  and  affordable  coverage  for  Oklahoma  Liquefied  Gas. 
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We  felt  this  would  probably  mean  a  25-  to  30-percent  increase  in 
our  premium. 

After  about  2V2  months,  we  realized  that  coverage  at  any  price 
might  be  a  real  problem,  because  many  insurance  companies  could 
not  fina  renewal  groups  that  would  take  the  surplus  untf1  after  the 
1st  of  the  year,  and  the  major  company  we  wanted  to  write  with 
said  they  couldn't  take  any  new  policies  until  the  1st  of  January. 

Our  renewal  came  due,  you  might  say,  at  the  worst  possible  time. 
On  the  afternoon  of  December  19  when  our  renewal  was  going  to 
be  the  next  day,  we  had  not  found  any  insurance.  We  were  ready 
to  go  to  the  State  agency  or  the  State  fund  which  we  knew 
wouldn't  meet  all  of  our  needs,  but  fortunately,  that  wasn't  neces- 


Our  insurance  company  found  an  alternate  insurance  source. 
You  might  say  they  found  them  so  they  would  be  off  the  hook. 
They  had  to  show  that  insurance  was  available  to  us.  The  alternate 
source  would  provide  5  percent  of  the  coverage  we  had  had.  They 
would  give  us  a  $300,000  policy  rather  than  the  $6  million  policy 
we  had  had.  The  cost  would  be  $417,000  where  we  had  paid 
$113,000  for  the  $6  million  coverage. 

Also,  if  we  went  with  this  policy  and  decided  we  diJn't  want  to 
keep  it  for  the  full  term  of  1  year,  they  would  charge  us  by  the 
month,  which  would  probably  be  around  $18,000  per  month,  and 
they  would  also  charge  a  cancellation  fee  of  approximately  $89,000. 
I  rk  't  need  to  tell  you  that  in  our  small  business,  a  $417,000  pre- 
m.^m  would  be  far  greater  than  our  each  flow  cr  profits  for  a  year. 

Fortunately,  at  t*-  X  time,  the  Association  Insurance  Company  of 
Texas  had  been  tormed  in  1972  and,  3  months  prior  to  this  date, 
had  tried  to  service  Oklahoma  with  insurance  coverage.  Just  3  days 
prior  to  our  problem,  they  had  been  allowed  to  write  insurance  in 
the  State  of  Oklahoma.  Six  hours  before  termination,  we  were 
bound  by  the  Texas  group.  We  had  no  idea  what  the  premium 
would  be,  but  we  felt  it  would  be  better  than  what  we  had  been 
offered. 

It  turned  out  that  for  less  coverage,  $5  million  versus  $6  million, 
and  with  much  higher  deductibles,  we  were  able  to  secure  insur- 
ance for  $250,000  versus  the  $113,000  we  had  paid  the  year  before. 
Now  the  problem  was  how  to  pay  the  premium.  Our  1986  budget 
definitely  couldn't  afford  it. 

We  reduced  our  work  force  by  25  percent,  letting  10  employees 
go  over  a  45-day  period.  We  had  to  start  parking  equipment,  remov- 
ing the  insurance  to  s^and-by  status,  and  we  were  selling  any  sur- 
plus equipment  that  we  didn  t  neer\ 

We  have  alro  k-lkvd  to  neighboring  dealers  in  Kansas  rid  Colo- 
rado. A  Kansas  dealer  went  from  a  $200,000  a  year  premium  to 
$700,000,  and  they  are  even  having  difficulty  finding  insurance  at 
that.  They,  too,  are  having  trouble  making  the  premium  payments. 

When  asked  what  could  be  done  to  help  our  problem,  I  think  to 
reduce  the  $5  million  requirement  down  to  $1  million  5vould  be  a 
stop-gap  measure  that  would  help  us  for  now,  because  we  just  can't 
afford  the  $5  million  coverage,  ard  we  have  always  carried  in 
excess  of  $5  million.  We  felt  it  was  a  w_se  thing  to  do  uack  when  an 
uirbrella  was  $11,000  where  today  it  is  $75,000.  But  now  we  feel 
that  is  impossible  or  will  become  impossible  to  comply  with. 
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I  think  in  the  long  term,  we  just  need  more  reasonable  insurance 
rates,  and  that  is  probably  going  to  happen  through  a  better  trial 
system  so  that  the  awards  are  more  within  ieason. 

Thank  you,  Senator. 

[The  prepared  statement  of  Mr.  Green  "oUows:] 
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fistlnonv  Concerning 
The  Cost  and  Ava < '  abll  1  ey  } 
of  Liability  'nsurance  for  Saall  Business 
Before  The 
Senate  Saall  Business  Committee 
February  21,,  1986 

My  name  13  Ken  Green  and  I  am  President  of  Oklahoma  Liquefied  Gas  Company, 
headquartered   in  Seminole,  Oklahoma.      I  am  here   today   speaking  on  an 
issue  which  is  having  a  great  impact  on  our  company  as  well  as  our  business 
companions  across  the  country,   liability  insurance.     In  the  next  few  min- 
utes I  would   like  to  share  with  you   the  nightmarish  experience  our  company 
has  Just  been   through  concerning  this  colossal   insur    *ce  dilemma. 

First  I  would   like   to  give  a  little  background   information  on  our  company. 
Oklahoma  Liquefied  Gas  is  a  medium  sire  inde  indent  propane  distributor 
serving  some  5000  residential  and  commercial  accoints  with  propane  gas  in 
central  Oklahoma.     This  propane  is  used  mainly   for  home  and  industrial 
uses  when  natural  gas  is  not  available,  however  there  are  also  other  uses 
such  as  motor   fuel  and  recreational  uses.     We  also  wholesale  and  truck 
propane  gas  to  other  dealers  throughout  Oklahoma.     Our   total  yearly  revrnue 
Is  approximately  $6,000,000. 

Our  insurance  problems  began  in  September  of  1985  when  we  received  a 
cancel  la  t Ion  notice   from  the  Insurance  carrier  at   that   time.     The  cancel— 
lation  was  to  take  d  feet  December  20,   1985  ,   the  anniversary  date  of  the 
policy.     At  this  time  we  were  in  the  first  year  of  a   three  year  contract. 
H'wever,  as  it   turned  out,   only   ten  days  notice  was  required   to  cancel 
this  contract.     The   reason   for  this  cancellation  was  stated  as  the  inability 
to  renew  with  the  reinsurance  company  who  was  getting  out  of   this  parti- 
cular market  entirely. 

As  gloomy  as  It  might  sound,   this  news  did   not  alarm  us  at   that  time. 
We  had  already  began   looking  into  covetage   for  1986  and  had  been  assured 
by  several  agencies   that  coverage  for   a  c o m p a r y  with  our   track  record 
would         no  problem.     T..is   track  record  refers  to  our  loss  ratio,  losses 
paid  vo  premiums  earned,   over  the  three  previou*    y     rs.     The   table  below 
illustrates   these  numbers. 
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YEAR  PREMIUM  EARNED       LOSSES  &  EX  ENSES  PAID      LOSS  RATIO 


1983 
19*4 

1985  1  1  3,018, 

TOTALS 


$169,243  $28,862  -171 

88,589  -0-  -000 


22  .  234   •  197 


$370,850  $51,096  .138 


W5th  a  total  of  six  large  agencies  confidently  shopping  nationwide  and 
this  loss     atio,  we  felt  it  would  be  no  problem  to  locate  adequate  and 
affordable  coverage.     To  us  affordable  taeant  no  more  than  an  anticipated 
25   to  30  ptrrent  premium  increase. 

er  the  next  two  and  one  half  months  we  discovered   that   finding  coverage, 
a.   any  price,  was  far  froo  ca-,y.     One  by  one  the  different  agencies 
began  to  diop  out  unable  to  find  coverage.     It  seeaed  a  few  companies  had 
aome  interest  in  our  business  but  could  not  get  the  reinsurance  necessary 
to  write   the  business  until  after   the  first  of   the  next  year,   too  late 
for  us.     As  it  turned  out  ou     renewal  was  coming  due  at  the  worse  possible 
time. 

On  the  afternorn  of  December  19th.   the  final  day  of   .he  existing  policy, 
we  had  decided  we  would  close  bjslness  the  next  day  and  go  to  the  State 
Insurance  fund  for  help.     Fortunately  for  vs,   as  it  turnea  out.   this  was 
not  necessary.     Tw>  other  options  came  available  with  one  being  acceptable. 
One  option  came  available  when  one  of   the  agencies  was  able  to  secure 
coverage  from  a  specialty  insurance  company.     The  shocking  news  was  the 
premium  for  this  coverage.     For  only  5Z  of   the  coverage  we  had  had. 
$300,000  limits  vs.  $6,000,000  limits,  we  *-e-  looking  *t  a  premium  of 
$417,000  vs.   $113,018  for  the  previous  year.     This  Increase  by   the  way 
vas  aore   than  our  total  projected  cash   flow  for  the  entire  year. 

in*  second  option,  which  t.,rned  out  to  be  our   solution,  came  about  when 
we  fou^  out  the  Association  Insurance  Compan;;  of  Texas  was  licensed  to 
do  buainis.i  in  Oklahoma.     This  group  had  been  doing  business  in  lexas 
since  1972  with  propane  dealers  throughout   the  Sta^.     They  had  applied 
to  do  business  In  Oklahona  *hree  mon'hs  earlier  anu  .   «t   three  days  prior 
to  our  deadline  were  granted  approval   to  do  a   .     Anticipating  this 
licensing,  we  had  mailed        application  just   in  case  it  case  through  In 
time  to  help  us.     Just  six  hours  before  our  coverage  terminated  we  were 
bound  by   the  Texas  group. 
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At  this  tip"  we  had  nc  idea  what  our  premiums  would  be,  but  felt  sure 
they  would  be  such  less  than  the  $417,000  quote  and  would  give  us  adequate 
coverage.     Jus*,  recently  we  received  our  final   preaium  figures.     With  one 
million  less  coversge,   $5,000,000  vs.  $6,000  ^00  and  higher  deductibles, 
our  premiums  increased  to  $250,000  coapared  to  the  $113,018  for  1985. 

Now  that  we  have  the  coverage,  we  have  begun  the  process  '//  figuring  out 
how  we  can  pay  the  premiuos.     The  insurance  prob.*»m  coupled  with  the 
existing  cconoaic  depression  in  our  state  lias  causeo  us  to  ro  back  to  the 
drawing  board  on  our  1986  budget.     We  have  already  eliminated  nearly  25 
*er  cent  of  our  work     orce,   ten  eaployees   in  the  la3t  45  dsys.     *e  have 
plans  to  park  soae  of  our  equipaent,   reaove  insurance,  and  atteapt  to 
liquidate  it.     In  sote  cases  ^he  new  insuranC   ^►t-niuns  actually  make  soae 
equipaent  too  costly  to  operate.     This  is  especially    true  of  the  equipaent 
which  we  are  required  by  Section  30  of  the  Motor  Carrier  A* t  of   1980  to 
carry  $5,000,000  of  insurance  coverage  on. 

As  we  communicate  with  other  propane  dealers  across   the  country  we  find 
they  too  are  experiencing  siailar  crisis   concerning   their  liability 
.nsurancc.     Oi.e  d  sler  in  Kansas  has  received  a  preliminary  quote  of  over 
$700,000  for  his  new  coverage  compared  to  $200,000  for  his  existing  cover- 
age.    Others  are  finding  bdequste  coverage  nesrly  impossible  to  locate.  In 
Oklshoas,  dealers  view  the  insu-ance  cisis  as  hivinp  a  siailar  negative 
impact  as  the  curr^-.t  depressed  oil  prices. 

We  feel  the  Federal  Government  can  assist  propane  dealers  like  ourselves 
immediately  by  reducing  the  $5,000,000  insurance  Unit  required  by  Section 
30  of  the  Hotor  Carrier  Act  of  1980  to  $1,000,000.     We  hav ■  in  recent 
years  carried  in  excess  of  $5,000,000  of   co/crage  and  were  doing  so  beCore 
it  was  law.     However,  we  feel  the  cost  and/or  availibil*  y  will  aakc  this 
law  virtually   impossible  to  coaply  t,ith. 

This  is  only  a  oartial  answer  to  the  problea  and  only  effects  a  certain 
segment  of  our  industry.     We  feel  ts  do  other  businessmen  we  have  conversed 
with,   that  the  long  term  solution  is  to  control   irsurancc  rates  through 
a  more  Judicious  handling  of  settlcucnts  with  a  n  vc  towards  a  f«»ir  and 
reasonable  limitation  of   liability  lawsuits. 

This  concludes  my  testimony  a  d  I'll   be  happy   to  an-wer  questions. 
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Senator  Bumpers.  Thank  you  very  much. 
Mr.  Zehnder,  welcome  and  please  proceed. 

STATEMENT  OF  WILLIAM  A.  ZEHNDER,  GENERAL  MANAGER, 
FRANKENMUTH  BAVARIAN  INN,  FRANKENMUTH,  MI 

Mr.  Zehnder.  Thank  you,  Mr.  Chairman,  for  the  opportunity  to 
appear  before  this  committee  this  morning. 

I  am  a  firm  believer  that  in  America,  if  something  is  wrong,  we 
have  always  fixed  it,  and  I  hope  that  I  will  be  able  to  contribute  to 
the  understanding  that  there  is  a  rea  problem  in  America  of  find- 
ing available  and  affordable  liquor  liability  and  general  liability  in- 
surance, so  we  can  again  fix  it. 

My  name  is  Bill  Zehnder,  and  I  am  the  general  manager  of  the 
Bavarian  Inn  Restaurant  located  in  Frankenmuth,  MI.  My  family 
left  the  farm  just  before  the  Depression  

Senator  Bumpers.  Mr.  Zehnder,  let  me  interrupt  you  just  a 
moment  with  something  I  forgot  a  while  ago,  Mr.  Green.  Senator 
Nickles  wanted  to  be  here  to  introduce  you  this  morning.  Unfortu- 
nately, he  couldn't  be  here,  but  he  did  send  a  statement  nominat- 
ing you  as  the  second  Messiah  which  I  will  enter  into  the  record. 
[Laughter.] 

Mr.  Green.  I  thank  the  Senator. 

[The  p-^pared  statement  of  Senator  Nickles  follows:] 
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Don  Nickles 

OKLAHOMA  

Statement  of  Senator  Don  Hickles 
The  Cost  and  Availability  of  Liability  Insurance  for  Snail  Business 
February  21,  1986 

Mr.  Chairman: 

It  is  ray  pleasure  to  introduce  to  the  committee,  Mr.  Kenneth  Green, 
President  of  the  Oklahoma  Liquefied  Gas  Ccnpany.   As  Mr.  Green  will  testify,  he 
has  been  hi   very  hard  by  increased  cost  and  reduced  availability  of  liability 
insurance. 

His  premiums  have  escalated  more  than  75  percent  over  last  year  and  his 
coverage  has  been  dramatically  reduced.    In  Oklahoma,  where  the  economy  is 
struggling,  an  increase  in  cost  such  as  this  threatens  the  existence  of  the 
company. 

To  alleviate  this  problem,  a  coalition  of  Oklahoma  trade  associations  has 
been  formed  to  examine  and  irplenent  possible  solutions.   Their  research  has 
found  a  dramatic  increase  in  premiums  charged  to  businesses.   On  the  average, 
the  assessment  for  architects  has  increased  300  oercent,  100  oeroent  for 
dentists,  100  to  300  percent  for  trucking,  and  50  to  200  percen   ior  retail 
grocers.   These  increases  come  at  a  time  when  most  of  these  businesses  are 
reeling  from  the  economic  conditions  in  the  state  and  cannot  afford  the  added 
expense. 

In  the  area  of  medical  malpractice,  the  problem  h*  „  become  so  severe  that 
medical  services  are  being  restricted.   For  example,  about  60  percent  of  all 
practicing  obstetrician  gynecologists  have  been  sued  for  malpractice.   It  has 
reached  a  point  where  a  significant  portion  of  the  doctors  have  stopped 
delivering  babies. 

I  am  pleased  the  Small  Busi   ss  Committee  ha3  taken  on  the  task  of 
examining  this  important  issue.    I  hope  we  can  develop  an  appropriate 
legislative  solution. 
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Senator  Bumpers.  I  am  scny,  Mr.  Zehnder.  Go  ahead. 

Mr.  Zehnder.  My  family  left  the  farm  just  before  the  Depression 
tc  go  into  the  restaurant  business.  We  have  had  deep  roots  in  our 
family  business,,  jut  it  was  through  perseverance  and  attention  to 
quality  that  we  have  grown  from  a  small  boarding  house  to  a  large 
restaurant  seating  1,200  guests  and  employing  over  500  full-  and 
part-time  employees. 

As  a  family  operated  business,  we  take  great  pride  in  the  fact 
that  we  serve  over  750,000  meals  each  year.  Like  any  responsible 
business,  we  have  purchased  insurance  to  protect  ourselves  in  the 
unlikely  event  that  a  customer  might  injure  himself  while  on  our 
premises.  In  the  last  59  ye^rs,  we  have  never  been  sued  for  a  gener- 
al liability  or  a  liquor  liability  claim. 

As  you  can  see  in  the  written  statement  on  this  bar  graph,  our 
increases  in  premiums  are  astonishing.  We  really  don't  know  how 
to  deal  with  them.  In  fact,  they  were  so  high  th  t  we  felt  that  the 
insuT   ice  companies  had  the  decimal  point  in  the  wrong  place. 

Even  with  our  spotless  record,  we  are  at  the  mercy  of  a  tort 
system  no  longer  servug  the  public's  interest  and  insurance  com- 
panies trying  to  recoup  their  losses.  Let  me  reiterate,  we  are  the 
victims  of  an  industry  economic  cycle  and  a  legal  system  gone 
awry. 

Certainly,  we  have  the  choice  of  not  cairying  insurance  or  going 
bare.  Years  ago,  it  used  to  be  bare  bars  or  nude  bars  were  places 
you  didn't  go,  but  a  lot  of  family  operations  are  now  going  br*re,  so 
to  speak.  However,  we  feel  it  is  not  right  for  us  to  risk  ainost  60 
years  of  my  family's  blood,  sweat,  and  tears,  50  years  of  upgrading 
building  and  reinvesting  in  our  business,  50  years  of  providing  em- 
ployment for  area  residents,  50  years  of  paying  local  State,  and 
Federal  ta.;es,  and  50  years  of  supporting  our  community.  We  defi- 
nitely feel  that  we  need  to  have  adequate  and  affordable  insurance. 

So,  what  should  be  done?  I  think  there  should  be  caps  placed  on 
defendant's  liabilities.  Cases  should  be  governed  by  th^  principle  of 
cor  ^parative  negligence  or  percentage  of  responsibility.  TV  re 
should  probably  be  a  percentage  cap  attached  to  attorneys'  fees, 
and  there  should  be  a  reasonable  notice  of  the  liabilitv  claim  pro- 
vided by  the  plaintiff  so  that "  *ie  defendant  realizes  there  is  a  claim 
against  him. 

With  an  increase  of  over  $150,000  in  premium,  my  family  is 
trying  to  figure  out  how  to  handle  these  large  increases.  Do  we  la, 
off  staff?  Do  we  raise  cur  prices?  Do  we  lower  our  quality?  Do  we 
reduce  our  profit  sharing  contributions?  How  do  we  compete  with 
those  businesses  that  do  not  carry  insurance?  How  do  we  let  our 
guests  know  that  the  insurance  is  more  expensive  than  the  gin  in  a 
gin  and  tonic?  Where  do  we  go  from  here? 

My  situation  is  not  unique.  There  are  operators  in  Michigan  who 
have  been  up  in  arms  for  the  last  2  years  in  this  regard.  This  past 
week,  I  was  a  member  of  a  national  conference  of  independently 
owned  restaurant  operators  from  across  the  country.  I  learned  that 
these  restaurant  operators  all  across  the  country  are  being  victim- 
ized by  this  increase  in  insurance  costs. 

After  sitting  in  this  morning,  I  realize  it  is  not  just  the  restau- 
rant industry  which  I  have  been  very  familiar  with  which  is  having 
these  difficulties,  not  that  there  is  any  comfort  in  the  numbers,  bu- 
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I  am  sure  that  by  sharing  these  real  life  experiences  in  operating  a 
business,  you  have  a  better  ui  'erstanding  of  the  crisis  that  we 
face. 

Thank  you  for  the  opportunity  to  testify.  I  would  be  happy  to 
answer  any  questions. 
[Thft  prepared  statement  of  Mr.  Zehnder  follows:] 
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STATEMENT  OF  WILLIAM  A.   ZEHNDER,  GENERAL  MANAGER, 
BAVARIAN  INN K  FRANKENMUTH,  MI 

MR.  Chairman,   thank  you  for  the  opportunity  to  appear  before 

THE  COMMITTEE  THIS  MORNING  TO  TESTIFY  ABOUT  THE  SEVERE  DIFFICULTY, 
CRISIS  IF  YOU  WILL,  THAT  I  AND  OTHER  FOODSERVICE  OPERATORS  ARE  HAVING 
IN  OBTAINING  AFFOPDABLE  LIQUOR  LIABILITY  INSURANCE. 

My  name  is  William  Zehnder,  and  I  am  the  General  Manager  of 
the  Bavarian  Inn,  located  in  Frankenmuth,  Michigan.    The  Inn  is  a 

FAMILY  BUSINESS,  HAVING  BEEN  ESTABLISHED  IN  1927  BY  MY  FATHER'S  FATHER. 

Over  the  last  three  generations  we  have  seen  our  small  inn  grow  into 

A  LARGE-VOLUME  RESTAURANT  WHICH  EMPLOYS  APPROXIMATELY  500  PEOPLE 
IN  FULL  OR  PART-TIME  POSITIONS,  My  FATHER,  MOTHER,  WIFE,  SISTER, 
BROTHER-IN-LAW,   AND  OTHER  MEMBERS  OF  OUR  FAMILY  OPERATE  THE  BUSINESS, 

AS  A  FAMILY-RUN  ENTERPRISE,  WE  TAKE  GREAT  PRIDE  IN  SERVING  A 
VARIETY   OF    GERMAN    FOOD    AT    AFFORDABLE    FAMILY    PRICES.      OUR  SPECIALTY 

is  chicken.    Each  year  our  1,200-seat  inn  prepares  more  than  200,000 

CHICKENS,  227,000  POUNDS  OF  POTATOES,  200,000  LOAVES  OF  BREAD,  /*ND 
SERVES  A  WIDE  VARIETY  OF  BEER,  WINE  AND  LIQUOR. 

Like  any  responsible  business,  we  have  taken  out  general  liability 

INSURANCE  TO  PROTECT  OURSELVES  IN  THE  UNLIKELY  EVENT  A  CUSTOMER  MAY 
INJURE  HIMSELF  WHILE  ON  OUR  PREMISES.  FORTUNATELY,  IN  THE  PAST  59 
YEARS  WE  HAVE  HAD  LITTLE  NEED  TO  UTILIZE  OUR  POLICY  AND  THE  COST 
HAS  REMAINED  FAIRLY  CONSTANT,   ADJUSTFD  FOR  INFLATION,  OVER  THE  YEARS. 

Since   we  also  sfrve  alcoholic  beverages,   the   inn  has  liquor 

LIABILITY    INSURANCE,    SOMFTIMF.S   RFFERRED   TO  AS   THIRD   PARTY    INSURANCE . 


ERLC 


383 


637 


This  coverage  is  designed  to  protect  the  business  in  case  a  person, 
despite  our  efforts  to  preclude  it,  op  without  our  awareness,  should 
consume  too  much  alcohol  and  later  harm  himself  or  another  party 
due  to  his  intoxicated  condition, 

in  the  almost  s.x  decades  we  have  been  in  business,  we  have 
never  been  sued  once  fop  serving  an  intoxicated  pekson  who  was  later 

IN  AN  ACCIDENT.  We  PRIDE  OURSELVES  ON  HAVING  A  STRONG  ALCOHOL 
EDUCATION  PROGRAM  FOR  OUR  SERVING  STAFF.  ThE  PROGRAM,  COVERS  HOW 
TO  RECOGNIZE  A  GUEST  WHO  IS  BECOMING  INTOXICATED,  t|OW  TO  CUT  OFF 
SERVICE  TO  SUCH  A  GUEST,  AND  HOW  TO  KEEP  AN  INTOXICATED  PATRON  FROM 
DRIVING    WHILE    UNDER    THE    INF    JENCE .      It    WOULD    SEEM    CLPAP    THAT  WITH 

the  responsible  practices  we  have  implemented,  and  our  history  of 
being  free  from  lawsuits,  that  our  liability  insurance  premiums  would 
reflect  this  record. 

The  s*d  iruth  is  that  my  family  has  been  stunned  by  the  insurance 
premiums  we  are  being  required  to  pay  to  protect  our  livelihood 
We  have  $500,000  general  liability  coverage,  $500,000  liquor  liability 
coverage,  and  an  umbrella  policy  fo*  akounts  above  $500,000.  our 
liquor  liability  insurance  premium  has  increased  636  percent  in  the 
last  five  years .  our  umbrella  policy  premium  has  increased  2,  ?62 
percent!  i  have  attached  graphs  to  my  statement  which  illustrate 
this  dramatic  rise, 

There  are  three  companies  writing  Liquor  Liability  in  Michigan. 
In  1985,  the  company  which  provided  our  $500,000  Liquor  Liability 
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COVERAGE  —  FOP  A  PREMIUM  OF  $29,235  —  HAD  NO  CLAIMS  MADE  AGAINST 
THEM,    YET   THEY   WOULD    NOT   OFFER   MORE    THAN    $75,000  TOTAL   COVERAGE  IN 

1986.  This  coverage  would  have  been  grossly  inadequate,  but  it  further 
depicts  the  problems  faced  today,  their  decision  was  not  due  to 
a  change  !n  exposure  (estimated  liouor,  beer  and  wine  receipts  for 
1986  are  to  increase  5%)  p'j  i  rathep  a  climate  brought  on  by  legal 
system  which  makes  insurance  companies  and  proprietors  unable  to 
defend  themselves, 

Our    situation,    however,    is   not   all    that   uncommon    in  the 

FOODSERVICE  INDUSTRY.  THE  NATIONAL  RESTAURANT  ASSOCIATION  (NRA), 
THE  NATION'S  LEADING  TRADE  ASSOCIATION  FOR  MY  INDUSTRY,  AND  OF  WHICH 
WE  ARE  A  MEMBER,  ENGAGED  THE  GALLUP  ORGANIZATION  LATE  LAST  YEAP  TO 
SURVEY  THE  INDUSTRY  AND  TO  DEVELOP  SOME  AVERAGE  FIGURES,  THE  RESULTS 
ARE  ASTOUNDING.  SlXTY~NINE  PERCENT  OF  THE  RESPONDENTS  PFPO^TED 
I.NCREASFS  IN  LIOUOR  LIABILITY  PREMIUMS  DURING  THE  PREVIOUS  YEAD, 
ALTHOUGH  91  PERCENT  SAID  THEY  HAD  NEVER  BEEN  NAMED  IN  A  SUIT.  THE 
AVERAGE  INCREmSE  WAS  110  PERCENT  :<    THE  AVERAGE  PREMIUM  PAID,  $39,500, 

NRA    HAS    CATALOGUED    MANY    OF    THE     INCREASES,      ONE    OPERATOR  IN 

Washington,  D.C.  saw  his  premium  climb  from  $185  to  $26,500  in  one 
YEA**,    An  operator  in  my  home  state  saw  his  premium  rise  from  $6,700 

TO  $30,520.  \  RESTAURATEUR  IN  NEW  JERSEY  REPORTED  HIS  TrTAL  UABIL1TY 
PACKAGE   ROSE    FROM   $25,000   TO   $92,000,    AND   THESE    CASES   GO   ON  AND  ON 

in  the  vast  majority  of  the  states. 

Even  with  our  spotless  record,  the  fact  that  we  have  to  pay 
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these  outrageous  premiums  in  actuality  makes  foodsfrvice  opf^ators 
the  victims  of  a  topt  system  that  is  no  longer  serving  the  purlic 
interest.  the  insurance  companies  are  sympathetic  to  oljp  plight. 
However.,  they  too  are  seeing  their  profits  drop  due  to  the  large 
decisions  which  courts  are  handing  out  regulaply  to  people  who  have 

BEEN  VICTIMS  OF  ALCuHOL  -  RELATED  ACCIDENTS.  By  INCREASING  THEIR 
PREMIUMS  THEY  CAN  AT  LEAST  HEDGE  THEIR  BETS  AGAINST  A  CONTINUATION 
OF  THESE  LARGE  AWARDS,  So  IN  ESSENCE  BUSINESSES  SUCH  AS  M T  NE  ARE 
STUCK  IN  THE  MIDDLE  •  LET  ME  REITERATE  THAT  WE  APE  THE  VICTIMS  OF 
AN  INDUSTRY  ECONOMIC  CYCLE  AND  A  LEGAL  SYSTEM  GONE  AWRY, 

Ceptainly  WE   HAVE  A  CHOICE   OF   WHETHER  WE  CARRY  LIOUOP  LIABILITY 

insurance,  Nothing  other  than  common  business  sense  says  we  must 
do  so.  In  fact,  more  and  more  operators  are  unable  to  obtain 
affopdablf.  insurance  when  their  policies  expire.  rather  than  pay 
the  outrageous  ppemiums  required  by  insurance  companies,  operators 
are  taking  the  only  othf.p  step  they  can,  short  of  closing  their 
businesses.  They  a»e  operating  without  insurance,  going  bare,  hoping 
that  through  stricter  alcohol  service  practices  by  their  employees 
they  can  avoid  the  lawsuit  that  will  ~orce  them  out  of  business  and 
take  away  everything  they  have  worked  so  hard  to  achieve. 

It  HAS  BECOME  COMMONPLACE  FOR  PEOPLE  TO  SUE  AND  ASSUME  THAT 
THE  INSURANCE  COMPANIES  WILL  COVER  THE  COSTS.  SOCIETY  AS  A  WHOLE 
SUFFERS  FROM  THE  LARGE  AWARDS  BUSINFSSES  ARE  FORCED  TO  PAY.  We  PAY 
IT    IN   HIGHER    INSURANCE   PREMIUMS;    WE   PAY    IT    IN   THE  LOSS  OF   GOODS  AND 
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SERVICES;  WE  PAY  IT  IN  HIGHER  CONSUMER  PRICES;  AN  OVER  LITIGIOUS 
SOCIETY  PENALIZES  ITSELF. 

TO  ELIMINATE  OR  AT  LEAS'.  REDUCE  THIS  KIND  OF  ABUSE,  DRAM  SHOP 
LAWS    MUST    BE    REFORMED    IN    STATES    WHERE    THEY    EXIST.      THE  NATIONAL 

Restaurant  Association  has  proposed  some  specific  changes  for  states 
to  introduce.  i  support  thcse  points  and  would  like  to  briefly  outline 
them  for  you, 

First,  dollar  caps  should  be  placed  on  the  dependant's  liability, 
Caps  would  assure  a  fair  and  equitable  recovery  for  injured  parties, 
At  the  same  time,  they  lend  the  kind  of  predictability  to  awards 
that  the  insurance  industry  claims  is  necessary  to  curb  unrea  jnable 
premium  increases. 

Second,  liquor  liability  cases  should  be  governed  by  the  principle 
of  "comparative  negligence"  and  financial  liability  based  solely 
on  the  defendant's  percentage  of  responsibility  for  the  accident. 
This  would  be  a  major  attack  on  the  "deep  pocket"  syndrome,  which 

PLACES  THE  BURDEN  ON  INDIVIDUALS  NAMED  AS  DEFENDANTS  PRIMARILY  BECAUSE 

they  have  insurance  coverage. 

Third,  reasonable  notice  of  a  liouor  liability  case  should  be 

PROVIDED  BY  PLAINTIFFS.  CURRENTLY,  THE  DEFENDANT'S  FIRST  NOTICE 
COMES  WHEN  THE  SUIT  IS  FILED.  THAT  IN  TURN  USUALLY  OCCURS  AT  THE 
END    OF    THE    STATUTE    OF    LIMITATION    PERIOD,    WHICH    CAN    BE    TWO  YEARS, 
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THREE    YEAPS,    OR   EVEN    LONGER.      OFTEN   BY   THIS   POINT    IT    IS  IMPOSSIBLE 

to  reconstruct  the  event,  furthermore,  because  of  staff  turnover, 
it  may  be  impossible  to  locate  the  individual  server  who  may  have 
any  knowledge  op  the  events, 

Finally,  the  time  period  fop  filing  a  suit  undtr  the  statute 
of  limitations  must  be  reduced  to  a  reasonable  time  frame . 

It  is  rY  POSITION  that  the  changes  are  worth  serious  consideration 
Bi  the  individual  states  as  thev  review  their  dram  shop  laws. 

With  an  increase  of  some  $153,694  in  extra  premiums  for  my 
family's  business  to  absorb  in  1986,  costs  must  rise.  How  do  we 
go  about  paying  for  this  outrageous  increase:  do  we  lay~off  staff 
that  in  many  cases  are  unskilled  and  have  little  chance  for  other 
employment?  do  we  raise  prices  that  our  customers  ha^e  to  pay  for 
each  meal  they  are  served,  each  beverage  they  order?  do  we  institute 
a  com3 1 nat  ion  of  both?   somewhere,  sometime  we  need  to  stop  and  realize 

WHAT    WE    AS    A    SOCIETY    ARE    DOING    TO    OURSELVES.    My    SITUATION    IS  NOT 

unique.  Thousands  of  your  constituents  in  every  state  in  this  nation 
are  being  crippled  by  this  vepy  same  problem.  i  hope  that  through 
sharing  with  you  my  "real  life"  experiences  in  operating  a  business 
which  serves  liquor  that  you  can  better  understand  the  crisis  we 

FACE. 

Thank  you  Mr.  Chairman  fc  this  opportunitv  to  testify  before 
the  Committee   today,   and   I   would  be   pleased  to  respond  to  any 

QUESTIONS. 
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Senator  Bumpers.  Mr.  Zehnder,  to  set  the  record  straight,  you 
have  never  had  to  refuse  service  to  Senator  Levin,  have  you? 
Mr.  Zehnder.  No,  not  yet. 
Senator  Bumpers.  Not  yet? 

Mr.  Zehndeh.  Well,  Senator  Riegle  comes  there  much  more 
often. 

Senator  Bumpers.  I  take  it  you  have  had  to  refuse  service  to  Sen- 
ator Riegle.  [Laughter.] 
Mr.  Zehnder.  Actually,  his  mother  is  one  of  our  best  customers. 
Senator  Bumpers.  He  just  eats  more,  so  he  is  more  noticeable. 
Mr.  Zehnder.  I  guess  so. 

Senator  Bumpers.  I  have  one  other  squawk;  you  a-e  rot  serving 
enough  chicken,  220,000  per  year.  You  can  improve  on  that. 

Mr.  Zehnder.  You  know,  a  lot  of  those  chickens  come  out  of  Ar- 
kansas and  Georgia  and  Alabama. 

Senator  Bumpers.  Mr.  Polk. 

STATEMENT  OF  JOHN  J.  POLK,  EXECUTIVE  DIRECTOR,  COUNCIL 
OF  SMALLER  ENTERPRISES,  CLEVELAND,  OK 

Mr.  Polk.  Thank  you,  Mr.  Chairman. 

My  name  is  John  Polk.  I  am  here  today  representing  Small  Busi- 
ness United.  In  reaJ  ^e  outside  of  Washington,  I  am  the  executive 
director  of  the  Council  of  Smaller  Enterprises,  affectionately  re- 
ferred to  as  COSE.  COSE  is  the  small  business  division  of  the 
Greater  Cleveland  Growth  Association,  Cleveland's  Chamber  of 
Commerce,  and  is  the  largest  local  small  business  organization  in 
the  United  States  with  7,000  member  companies  employing  about 
150,000  Greater  Clevelanders. 

Among  the  services  which  COSE  offers  its  member  companies  if 
participation  in  one  of  the  nation's  largest  group  health  care  plans, 
and  because  of  the  size  and  success  of  these  programs,  our  mem- 
bers are  quite  used  to  turning  to  COSE  for  their  insurance  needs.  It 
is  in  that  context  that  I  first  became  personally  aware  of  the 
nature  and  scope  of  our  current  crisis. 

In  July  of  last  year,  I  began  to  receive  calls  from  members,  both 
business  people  themselves  and  their  professional  advisors,  asking 
if  there  was  any  way  COSE  could  assist  members  in  obtaining  li- 
ability insurance  at  more  reasonable  costs.  I  initially  considered 
their  problems  to  be  symptomatic  of  simply  the  latest  cycle  in  the 
insurance  industry  which  is  a  pretty  cycliciU  business,  as  I  am  sure 
you  have  heard. 

By  the  fall,  though,  the  number  of  calls  we  had  received  and  the 
sen«a  of  urgency  expressed  by  members  indicated  that  there  was 
something  more  serious  than  the  latest  business  cycle  at  work.  We 
are  still  receiving  a  steady  couple  of  dozen  calls  a  week  on  the 
problem  today. 

I  have  been  told  before  by  Members  of  Congress  that  the  fact 
that  some  people  are  experiencing  problem*  loesn't  necessarily 
mean  that  a  problem  exists.  So,  over  the  past  couple  of  weeks,  I 
have  spoken  with  an  awful  lot  of  my  members,  including  all  35 
members  of  my  board,  to  see  how  widespread  this  problem  really 
is.  My  directors  are  from  every  segment  of  industry,  and  their  com- 
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panies  range  in  size  from  sole  practitioners  to  a  couple  of  hundred 
employees. 

Of  my  35  directors,  all  but  3  reported  premium  increases  of  at 
least  100  percent.  Average  rates  of  premium  increase  were  between 
300  and  500  percent,  and  virtually  to  a  company,  those  premium 
increases  bought  a  lower  level  of  coverage,  a  reflection  of  the  per- 
vasiveness of  the  so-called  claims  made  plan. 

Specific  cases.  One  of  my  members,  a  nonmanufacturer,  experi- 
enced a  rate  increase  of  900  percent  despite  his  company's  75-year 
claims  free  history.  The  president  of  that  company  was  in  the  proc- 
ess of  buying  the  business  across  the  street  from  him,  financing  the 
expansion  out  of  retained  earnings.  Needless  to  say,  he  now  has  no 
retained  earnings.  His  expansion  plans  are  off,  and  he  has  been 
forced  to  finance  his  insurance  premium  at  a  rate  of  14  percent. 

Another  member,  a  chemical  specialties  manufacturer,  paid  300 
percent  more  for  less  coverage  than  last  year  and  was  still  unable 
to  obtain  any  coverage  for  one-third  of  the  company's  products.  The 
company  has  decided  to  go  bare  on  those  lines. 

A  third  member  managed  to  contain  his  rate  increase  to  only 
about  300  percent  by  getting  out  of  a  whole  line  of  business.  That 
decision  made  it  easier  to  finance  his  insurance  costs.  However,  he 
was  ab?e  to  sell  off  some  equipment  in  order  to  pay  his  premium. 

I  have  horror  stories  galore,  and  I  wish  we  had  the  time  to  dis- 
cuss them  all  with  you  more  specifically.  I  also  wish  that  I  could 
have  produced  a  few  small  business  people  from  the  Cleveland  area 
to  speak  for  themselves,  but  my  members  in  the  midst  of  this  crisis 
have  an  interesting  additional  problem.  They  are  virtually  all  sup- 
pliers to  major  manufacturers,  major  retailers,  or  otfier  large  insti- 
tutions. Those  major  customers  have  notified  my  members  that 
they  won't  be  doing  business  with  supplier  companies  which  are 
uninsured  or  underinsured.  That  is  a  way,  I  am  sure,  for  the  larger 
companies  to  limit  their  own  exposure  to  liability,  but  it  is  hardly 
conducive  to  open  public  discussion  of  this  volatile  issue. 

This  problem  is  terribly  pervasive.  It  cuts  across  industry  lines, 
affecting  manufacturing,  retailing,  and  professional  service  compa- 
nies alike.  Companies  in  the  direst  straits  are  our  youngest  ven- 
tures, the  most  energetic  job  creators  in  our  economy.  Coverage  is 
virtually  unavailable  to  any  company  in  business  for  3  years  or 
less. 

The  crisis  is  also  as  complex  as  it  is  widespread.  High  rates,  of 
course,  are  only  a  symptom.  TV  total  problem  involves  a  morass  of 
societal,  industrial,  and  management  factors.  To  oversimplify,  I 
would  like  to  point  to  three  issues. 

The  first  and  least  serious,  in  my  opinion,  is  the  contention  that 
small  companies  are  sloppy  in  adhering  to  standards  and  practices 
which  could  assist  them  in  limiting  their  liability.  While  that  con- 
tention may  be  somewhat  applicable  for  manufacturers,  and  espe- 
cially for  those  who  innovate,  it  simply  cannot  be  a  problem  for  the 
75  percent  of  my  members  who  are  not  manufacturers. 

Smaller  companies  are  no  more  inherently  risky  than  large  ones 
and  neither  more  nor  less  irresponsible.  In  fact,  I  could  probably 
make  a  pretty  good  intellectual  case  that  given  the  limited  prod- 
ucts and  services  they  provide  and  the  limited  markets  they  serve 
and  the  highly  proprietary  attitude  toward  their  customers  and 
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their  employees,  smaller  companies  are  inherently  less  risky  than 
larger  ones. 

The  second  problem,  the  one  most  commonly  discussed,  is  the  in- 
creasing litigious  nature  of  our  society.  This  problem  is  partially  so- 
ciety's fault,  of  course,  but  it  is  also  a  problem  of  national  policy  or, 
rather,  the  lack  of  policy.  In  the  absence  of  clearly  defined  statute 
which  codifies  both  companies'  responsibilities  for  product  and 
other  liability  and  the  public's  right  to  recover  damages,  the  courts 
must  do  the  dirty  work  through  the  tort  system.  If  thk  Congress 
could  develop  the  courage  to  enact  meaningful  product  liability 
reform  at  the  national  level,  both  plaintiffs  and  plaintiffs'  counsel 
would  have  a  whoJe  lot  less  to  do. 

In  my  personal  opinion,  however,  the  single  most  important 
problem  is  the  lack  of  adequate  controls  over  the  insurance  indus- 
try. Standard  States'  rights  policies  of  regulation  at  the  State  level 
are  simply  inadequate  at  a  time  when  interstate  and  international 
commerce  is  the  rule.  State  insurance  departments  are  inadequate 
to  do  the  job.  Laws  and  technologies  arc  changing  too  fast. 

This  special  protected  status  of  the  insurance  industry  has  en- 
abled it  to  forget  what  business  it  is  supposed  to  be  in.  State  laws 
permitted  insurance  carriers  in  the  seventies  to  buy  cash  at  low 
prices  and  invest  it  at  high  rates  of  return.  When  interest  rates 
dropped  before  many  of  these  investments  matured,  insurance  com- 
panies found  themselves  under-reserved  to  handle  the  claims  that 
the  early  eighties  produced. 

Now,  State  law  has  permitted  the  insurance  industry  to  pass  the 
cost  of  its  collective  bad  management  decisions  back  to  the  market- 
place wholesale,  a  practice  which  my  members  find  abhorrent. 
After  all,  if  a  small  company  makes  a  pricing  mistake  or  willfully 
underprices  his  product  to  buy  business,  he  will  end  up  either  out 
of  business  or  in  jail  or  both. 

Inadequate  State  law  has  also  permitted  the  insurance  industry 
virtually  in  total  to  turn  its  back  on  whole  segments  of  industry  by 
either  refusing  to  insure  certain  lines  or  by  setting  premiums  pro- 
hibitively high.  What  !L  ?s?  Only  the  riskiest,  of  course,  and  those 
most  likely  to  need  insurance.  And  in  a  time  of  relatively  high  risk 
and  relatively  low  capacity,  companies  will  generally  consolidate 
their  limited  capacity  starting  at  the  top  of  the  market  with  their 
largest,  easiest  to  manage,  and  most  attractive  customers.  That  is 
how  the  market  works,  and  I  suppose  it  is  fair  in  a  dog-eat-dog  sort 
of  way,  unless  you  are  one  of  my  members  in  a  claims  free,  75-year- 
old  company. 

All  these  causes  are  very  large,  sweeping,  and  complex,  of  course, 
and  their  ultimate  long-term  solution  will  probably  come  too  late 
for  many  of  my  members.  In  the  shorter  term,  we  must  stop  the 
bleeding,  and  here  are  some  steps  I  suggest. 

The  firat  solution  the  Congress  may  not  even  need  to  act  upon. 
Organizations  like  mine  need  to  develop  ways  to  combine  the 
buying  power  of  cur  members  to  give  them  more  power  in  the  mar- 
ketplace. Many  single  industry  associations  have  been  able  to  take 
advantage  of  relaxed  Federal  regulation  to  create  nonprofit  service 
programs  which  can  insure  members  against  liability  at  lower  than 
average  costs.  Such  combines  have  the  combined  attractiveness  of 
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large  size  and  administrative  simplicity,  features  which  insurers 
find  attractive. 

Groups  like  COSE,  ..owever,  because  of  our  heterogeneous  mem- 
bership, find  organizing  such  programs  legally  complex  and  admin- 
istratively expensive.  We  began  exploration  of  this  option  a  couple 
of  months  ago,  and,  if  we  do  great  homework,  are  extremely  lucky, 
and  if  the  bureaucracy  works  better  than  it  usually  does,  we  may 
have  a  program  within  2  years.  We  need  some  help  with  that  prob- 
lem now. 

The  second  step  is  tougher.  We  need  to  put  a  temporary  chill  on 
the  court  system  to  discourage  outlandish  jury  awards.  California's 
decision  to  limit  punitive  damage  awards  to  $250,000  is  an  unat- 
tractive alternative,  and  I  have  heard  all  the  arguments  against  it, 
but  it  may  be  a  necessary  step  at  the  national  level. 

The  best  answer,  of  course,  is  the  toughest:  the  establishment  of 
tough  national  standards  for  product  and  other  liability,  standards 
which  spell  out  both  the  plaintiffs  right  to  sue  for  redress  under 
certain  conditions,  and  which  provide  manufacturers,  distributors, 
retailers,  and  others  with  reasonable  defenses  for  state-of-the-art 
design,  a  reasonable  statute  of  limitations,  and  the  intentional  or 
negligent  modification  of  a  product  postmanufacture. 

The  long-term  answer,  of  course,  lies  partly  with  stronger  guide- 
lines for  the  insurance  industry  at  the  national  level.  This  need  not 
involve  only  more  punitive  regulation,  although  increased  regula- 
tion and  some  basic  changes  in  tax  law  will  probably  be  necessary. 
But  perhaps  the  industry  could  be  encouraged  through  similar 
changes  in  the  law  to  enact  innovative  programs  to  manage  risk 
more  effectively,  to  establish  jointly  pools  to  insure  assigned  risks, 
and  to  work  at  the  State  and  local  level  with  associations  like  mine 
to  provide  new  and  better  services  to  the  broad  community. 

My  members  would  like  to  see  the  insurance  industry  reminded 
of  what  their  customers  in.ast  their  funds  with  them  to  do,  not  to 
diversify  into  banking,  real  estate,  retailing,  or  other  enterprises, 
but  to  assess  and  manage  risk  and  to  provide  fair  compensation  to 
injured  parties. 

Now,  perhaps  it  is  fair  to  assume  that  the  industry  made  a  col- 
lective mistake  by  undervaluing  its  product  under  competitive 
pressures  a  few  years  ago.  And  perhaps  it  is  therefore  fair  is  some 
cosmic  view  that  my  members,  who  for  years  were  the  un  ^ting 
beneficiaries  of  the  insurance  industry's  mistakes,  should  now  be 
required  to  pay  the  real  price.  But  I  fear  that  with  this  body  s  inac- 
tion, we  may  choose  simply  to  dismiss  this  current  crisis  as  just  an- 
other business  cycle  and  set  ourselves  up  for  similar  mistakes  in 
the  future.  That  would  be  a  tragedy  if  it  occurs,  especially  for  those 
of  my  member  companies  for  whom  this  issue  is  a  matter  of  life  or 
death  today. 

Thank  you. 

[The  prepared  statement  of  Mr.  Polk  follows:] 
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STATEMENT  OF  JOHN  J.  POLK,  EXECUTIVE  DIRECTOR, 
COUNCIL  OF  SMALLER  ENTERPRISES 

GOOD  MORNING,  MR.  CHAIRMAN,  AND  MEMBERS  OF  THE  COMMITTEE.  MY 
NAME  IS  JOHN  POLK,  AND  IT  HERE  TODAY  REPRESENTING  SMALL  BUSINESS 
UKI1ED.    IN  REAL  LIFE,  OUTSIDE  PF  WASHINGTON,  I'M  TI'E  EXECUTIVE  DIRECTOR 
OF  THE  COUNCIL  OF  SMALLER  ENTERPRISE?  (COSE),  THE  SPALL  BUSINESS 
DIVISION  OF  THE  GREATER  CLEVELAND  GROI'TH  ASSOCIATION,  CLEVELAND'S 
CHAMBER  OF  COMMERCE.    COSE  IS  THE  NATION'S  LARGEST  LOCAL  SMALL  BUSINESS 
GROUP,  »ITH  7,000  MEMBER  COMPANIES  EMPLOYING  150,000  GREATER  CLEVELANDERS. 

AMONG  THE  SERVICES  WHICH  COSE  OFFERS  ITS  I'EMBER  COFPAilIFS  IS 
PARTICIPATION  IN  ONE  OF  THE  NATION'S  LARGEST  GROUP  HEALTH  CARE  PLANS, 
PROGRAMS  MUCH  ARE  SUBSTANTIALLY  LOWER  IN  COST  THAN  SIMILAR  PROGRAMS 
OUTSIDE  OF  COSE.   BECAUSE  OF  THE  SIZE  AND  SUCCESS  OF  THESE  PROGRAMS, 
OUR  MEMBERS  ARE  OUITE  USED  TO  TIRNING  TO  COSE  TOR  THEIR  INSURANCE  NEEDS. 
AND  IT'S  IN  THAT  CONTEXT  THAT  I  FIRST  BECAME  PERSONALLY  AWARE  OF  THE 
NATURE  OF  THE  SIE  AND  SCOPE  PF  THE  CURRENT  CRISIS. 

IN  JULY  OF  LAST  YEAR,  I  BEGAN  TO  RECEIVE  CALLS  FROfl  MEMBERS, 
BOTH  BUSINESSPEOPLE  THEMSELVES  AND  THEIR  PROFESSIONAL  ADVISORS,  ASKING 
IF  THERE  WAS  ANY  HAY  COSE  COULT  ASSIST  MEMBEFS  III  OBTAINING  LIABILITY 
INSURANCE  AT  "OPE  REASONABLE  COSTS.    I  HADN'T  RECEIVED  A  SINGLE  CALL 
ON  THIS  SUBJECT  FOR  ABOUT  FIVE  YEARS,  SO  I  INITIALLY  CONSIDERED  MY 
MEMBERS'  PROBLEMS  TO  BE  SYMPTOMATIC  OF  THE  LATEST  CYCLE  III  THE 
INSURANCE  BUSINESS,  t'l'ICH  IS  A  PRETTY  CYCLICAL  INDUSTRY, 

BY  THE  FALL,  THOUCH,  THE  NUMBER  OF  CALLS  Vi  RECEIVED  ON  THE  PROBLEMS 
AMD  THE  SENSE  OF  URGENCY  EXPRESSED  BY  MEMPEPS,  HAD  INCREASED  EEYOND 
EXPECTED  LEVELS,  AND  INDICATED  THAT  SOMETHING  MORE  SERIOUS  THAN  THE 
LATEST  BUSINESS  CYCLE  HAS  AT  WORK.    WE'RE  NOW  RECEIVING  A  STEADY  COUPLE 
DOZEN  CALLS  A  WEEK  ON  THE  PROBLEM  NOV. 

I'VE  BEEN  TOLD  BEFORE  BY  MEMBERS  OF  CONGRESS  THAT  THE  FACT  THAT 
SOME  PEOPLE  ARE  EXPERIENCING  PROBLEMS  DOESN'T  NECESSARILY  MEAN  THAT 
A  PROBLEM  EXiSTS    ™  OVEK  THE  PAST  COUPLE  HEEKS  I'VE  SPOKEN  IMTH  THE 
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35  MEMBERS  OF  MY  BOARD  OF  DIRECTORS  TO  SEE  HOV  V'IDESPREAD  THE  PROBLEMS 
REALLY  ARE,   THESE  DIRECTORS  APE  FROM  EVEPY  SEGMENT  OF  INDUSTRY,  AND 
THEIR  COMPANIES  RANGE  IN  SIZE  FFOT  SOLE  PKACTIT 10NLPS  TO  A  COLPLE  OF 
HUNDRED  EMPLOYEES, 

OF  MY  35  DIRECTORS,  ALL  BUT  THREE  REPORTED  PREMIUM  INCREASES  OF 
AT  LEAST  100%  (TWO  OF  THOSE  WEFE  IN  THE  FINAL  YEAR  OF  A  THREE-YEAR 
CONTRACT).   AVERAGE  PATES  Of  INCREASE  l/EPE  EETV'EEN  300  AND  5C0  PERCENT. 
AND  VIRTUALLY  TO  A  COPPANY,  THOSE  INCREASES  IN  PREMIUM  EOUGHT  A  I  OVER 
LEVEL  OF  AVERAGE,  A  REFLECTION  OF  THE  PERSUASIVENESS  OF  THE  KV 
"CLAIMS  MADE"  PLANS. 

SPECIFICS?  ONE  Of  MY  MEMBERS,  A  NON-MANUF ACTl  RER,  EXPERIENCED 
A  RATE  INCREASE  OF  2007,,  DESPITE  HIS  COMPANY '5  75-YEAR  CLAIMS-FREE 
HISTORY.    THE  PRESIDENT  OF  THE  COMPANY  WAS  IN  THE  PROCESS  OF  BUYING 
THE  BUSINESS  ACROSS  THE  STREET  FROM  HIM,  FINANCING  THE  EXPANSION  OCT 
OF  RETAINED  EARNINGS.    HE  NOVf  HAS  NO  RETAINED  EARNINGS,  HIS  PLANS  ARE  OFF, 

ANOTHER  MEMBER,  A  CHEMICAL  SPECIALITIES  MANUFACTURER,  PAID  300% 
MORE  FOR  LESS  COVERAGE  THAN  LAST  YEAR,  AND  WAS  STILL  UNABLE  TO 
OPTAIN  ANY  COVERAGE  ON  ONE-THIRD  OF  THE  COMPANY'S  PRODUCTS.   THE  COMPANY 
HAS  DECIDED  TO  "GC  BARE"  ON  THOSE  LINES. 

A  THIRED  MEMBER  MANAGED  TO  CONTAIN  HIS  RATE  TO  "ONLY"  ABOUT  300? 
BY  GETTING  OUT  0^  A  WHOLE  LINE  OF  BUSINESS.   THE  DECISION  MADE  IT 
EASIER  TO  FINANCE  HIS  INSURANCE  COSTS;  HE  WAS  ABLE  TO  SELL  OFF  SOME 
EQUIPMENT  TO  PAY  HIS  PPEMHt. 

I'VE  GOT  HORROR  STORIES  GALORE,  AND  I  VIISH  I  COULD  DISCUSS  THEM 
MORE  SPECIFICALLY.    I  ALSO  WISH  I  CCULD  HAVE  PRODUCED  A  FEW  SMALL 
BUSINESS  PEOPLE  TO  SPEAK  FOR  THEMSELVES,  BUT  MY  MEMBERS,  IN  THE  MIDST 
OF  THIS  CRISIS,  HAVE  AN  ADDITIONAL  PROBLEM:    THEY  ARE  VIRTUALLY  ALL 
SUPPLIERS  TO  MAJOR  MANUFACTURERS,  RETAILERS,  Or  INSTITUTIONS.  AND 
Ti'OSE  MAJOR  CUSTOMERS  HAVE  NOTIFIED  MY  MEMBERS  THAT  flAJOR  CUSTOMERS 
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WON'T  BE  DOING  BUSINESS  KIlH  COMPANIES  WHICH  ARE  LN INSURED  OR  UNDERI.JSLRED. 
A  V'AY,  I'M  SURE,  FOR  THE  DIGGER  COMPANIES  TO*  LIMIT  THEIR  OWN  EXPOSURE  - 
BUT  HARDLY  CONDUCIVE  TO  Of-  ,  PUBLIC  J.SCUSSIPN  ON  A  VCLAT'LF  ISSUE. 

THIS  PROBLEM  IS  TERRIBlY  PERVASIVE.    IT  CUTS  ACROSc     "  TRY  LINES, 
AFHCTING  MANUFACTURING,  RETAIL,  AND  PROFESSIONAL  fEIT  '  "  )  .PANICS 
A1  1  E.    COMPANIES  IN  THE  DIPECT  STRAITS  ARC  OUR  YOUNGEST  VENTURES: 
LOVERPGu  IS  VIRTUALLY  UNAVAILABLE  TO  COMPANIES  IN  BUSINESS  FOR  THREE 
YEARS  OR  LESS. 

THIS  CRISIS  IS  ALSO  AS  COMPLEX  AS  IT  IS  WIDESPREAD.    HIGH  RATES 
ARE,  OF  COURSE,  MERELY  A  SYMPTOM,   THE  TOTAL  PROBLEM  INVOLVES  A 
MORASS  OF  SOCIETAL,  INDUSTRIAL,  AND  MANAGEMENT  FACTORS.   TO  OVERSIMPLIFY, 
HOWEVER,  I'D  LIKE  TO  POINT  T0  THREE  ISSUES. 

THE  FIRST,  AND  LEAST  SCRIOLS  Of  THESE  ISSUES,  IS  THE  CONTENTION 
THAT  SMALL  COMPANIES  ARE  SLOPPY  IN  ADHERING  TO  STANDARDS  AND  PRACTICES 
WHICH  COULD  ASSIST  THEM  Irl  LIFTING  THEIR  LIABILITY.   MILE  THIS  MAY  BE 
TRUE  FOR  MANUFACT'RERS,  ESPECIALLY  THOSE  WHO  INNOVATE,  IT  SIMPLY  i.  NOT 
BE  A  PROBLEM  FOR  THE  751  OF  MY  MEMBEPS  WHO  ARE  HOT  MANUFACTURERS. 
SrALLEP  COMPANIES  APE  NO  POPE  INHERENTLY  RISKY  THAN  LARGE  ONES, 
GENERALLY  SPEAKING,  AND  NEITHER  MORE  NOR  LESS  IRRESPONSIBLE.    IN  FACT, 
I  COULD  PROBABLY  MAKE  A  PRETTY  GOOD  INTELLECTUAL  CASE  TH/>T,  GIVEN 
THE  LiriTEP  NUMBER  OF  PRODUCTS  AND  SERVICES  THEY  OFFER  AND  THE  LIMITED 
MARKETS  THEY  SERVE,  TOGETHER  WITH  A  MUCH  MORE  PROPRIETARY  ATTITUDE 
T01IARD  THEIR  EivlOYEES  AND  CUSTOMERS,  SPALL  COMPANIES  ARE  INHERENTLY 
LESS  PISKY  THAN  LARGE  ONES,  AND  CONSEQUENTLY  MICH  LESS  EXPOSED  TO  THE 
POTENTIAL  FOR  ENORMOUS  LIABILITY. 

THE  SECOND  PROBLEM,  AIT  THE  ONE  MUST  COMMONLY  DISCLSSED,  IS  THE 
INCREASINGLY  LITIGIOUS  NATLTE  OF  OIR  SOCIETY.   THIS  PROBLEM  TS  PARTIALLY 
SOCIETY'S  FAULT,  AND  PARTLY  THE  FAULT  OF  NATIONAL  POLICY,  OR  LACK  OF 
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POLICY.  '.\'E  CAN  BLAME  PEOPLE  FOP  BEING  PEOPLE,  Ai.'D  WISHING  TO  OBTAIN 
THROUGH  THE  COURTS  MAXIMUM  REDRESS  OF  GRIEVANCES  BOTH  REAL  AND  IMAGINARY, 
AND  VE  CAN  BLAME  THE  LAWYERS  FCR  EHCOLRAG ING  PEOPLE  TO  DO  SO.  BUT 
THE  F.'CT  ;S  THAT  IN  THE  ABSENCE  OF  CLEAKLY. DEFINED  STATUTE  WHICH 
CODIFIES  BOTH  COMPANIES  RESPONSIBILITIES  FOR  PRODUCT  AND  OTHER 
LIABILITY,  AND  THE  PUPLIC'S  RIGHTS  TO  RECOVER  DAMAGES,  HIE  COURTS 
MUST  DO  THE  DIRTY  WORK  THROUGH  THE  TORT  SYSTEM.    IF  THE  CONGRESS  COULD 
DEVELOP  THE  COURAGE  TO  ENACT  MEANINGFUL  PRODUCT  LIABILITY  REFORM  AT 
THE  NATIONAL  LEVEL,  BOTH  PLAINTIFFS  AND  PLAINTIFFS'  COUNSEL  WOULD  HAVE 
A  V'HOLF  LOT  LESS  TO  DO. 

IN  MY  PERSONAL  OPINION,  TUh  SINGLE  MOST  IMPORTANT  PROELEM,  HOWEVER, 
IS  THE  LACK  OF  ADEQUATE  CONTROLS  OVER  THE  INSURANCE  INDUSTRY.  STANDARD 
STATES'  RIGHTS  POLICIES  OF  REGLLATION  AT  HIE  STATE  LEVEL  ARE  INADEQUATE 
IN  A  TIME  WHEN  INTERSTATE-ANT  INTERNATIONAL-COMMERCE  IS  THE  RULE. 
STATE  INSURANCE  DEPARTMENTS  ARE  INADEQUATE  TO  DO  THE  JOE;  LAVS  AND 
TECHNOLOGIES  ARE  CHANGING  TOO  FAST.    THE  SPECIAL  PROTECTED  STATUS 
CF  OUF  INSURANCE  INDUSTRY  HAS  ENABLED  IT  TO  FORGET  THE  BUSINESS  IT'S 
SUPPOSEDLY  IN.    STATE  LAWS  PERMITTED  INSURANCE  CARRIERS  IN  THE 
SEVENTIES  TO  BUY  CASH  AT  LO1-'  PRICES  AilD  If'VEST  IT  AT  HIGH  RATES  OF 
RETURN.   V'HEM  INTEREST  RATES  DROPPED  BEFOFE  MP  NY  OF  THESE  INVESTMENTS 
MATURED,  INSURANCE  COMPANIES  FOUND  THEMSELVES  LNDER-RESERVED  TO  HANDLE 
THE  CLAIMS  THE  EARLY  TO  MID-EIGHTIES  PRODUCED.    NOW  STATE  LAW  HAS 
PERMITTED  THE  INDUSTRY  TO  PASS  THE  COST  OF  ITS  COLLECTIVE  BAD  MANAGEMENT 
DECISIONS  BACK  TO  THE  MARKETPLACE  WHOLESALE,  A  PRACTICE  WHICH  MY 
MEMBERS  FIND  ABHORRENT.   AFTER  ALL,  IF  A  SMALL  COMPANY  MAKES  A  PRICING 
MISTAKE,  OR  WILLFULLY  UHDERPRICES  HIS  PRODUCT  TO  ELY  BUSINESS,  HE'LL 
GENERALLY  END  UP  OUT  OF  BUSINESS,  OR  IN  jAIL,  OR  POTU, 
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INADEQUATE  STATE  LAW  HAS  ALSO  PERfllTTED  THE  INDUSTRY  VIRTUALLY 
IN  TOTAL  TO  TURN  ITS  EACK  ON  MOLE  SEGMENTS  OF  INDUSTRY,  BY  EITHER 
REFUSING  TO  INSURE  CERTAIN  LINES  OR  BY  SETTING  PREMIUMS  PROHIBITIVELY 
HIGH.   WHAT  LINES?  ONLY  M  RISKIEST,  OF  COURSE,  THOSE  MOST  LIKELY 
TO  NEEr  .NSl   ,<CE.   AND  IN  A  TIME  OF  RELATIVELY  HIGH  RISK  AND  RELATIVELY 
LOW  CAPACITY,  COMPANIES  HILL  GENERALLY  CONSOLIDATE  THEIR  LIMITED 
OPACITY  STARTING  AT  THE  TOP,  WITH  THEIR  LARGEST,  EASIEST  TO  MANAGE, 
«rlD  MOST  ATTRACTIVE  CUSTOMERS.    THAT'S  HOW  THE  MARKET  WORKS,  AND  IT'S 
FAIR,  IN  A  DOG-EAT-DOG  HAY.    UNLESS  YOU'RE  ONE  OF  MY  MEMBERS  IN  A 
CLAIMS-FREE,  75-YEAR-OLD  COMPANY. 

ALL  OF  THESE  CAUSES  ARE  VERY  LARGE,  SWEEPING  AND  COMPLEX,  AND 
THEIR  ULTIMATE  LONG-TERM  SOLUTION  WILL  PROBABLY  COME  TOO  LATE  FOR  SOME 
OF  MY  MEMBERS.    IN  THE  SHORTER  TERM,  HE  MUST  STOP  THE  BLEEDING. 
HERE  ARE  SOME  STEPS  I  SUGGEST: 

."HE  FIRST  SOLUTION  THE  CONGRESS  MAY  NOT  EVEN  NEED  TO  ACT  ON: 
SMALLER  ORGANIZATIONS  LIKE  MINE  NEED  TO  DEVELOP  '.-'AYS  TO  COMBINE  THE 
BUYINC  POWER  OF  Ol'R  MEMBERS  TO  GIVE  THEM  MORE  POWER  IN  THE  MARKETPLACE. 
MANY  SINGLE- INDUSTRY  ASSOCIATIONS  HAVE  TAKEN  ADVANTAGE  OF  RELAXED 
FEDERAL  REGULATION  TO  CREATE  NON-PROFIT  SERVICE  PROGRAMS  WHICH  CAN 
ENSURE  MEMBERS  AGAINST  LIABILITY  AT  LOWER-THAN-AVERAGE  COSTS.  SUCH 
COMBINES  HAVE  THE  COMBINED  ATTRACTIVENESS  OF  LARGE  SIZE  AND 
ADMINISTRATIVE  SIMPLICITY-FEATURES  WHICH  INSURERS  FIND  ATTRACTIVE. 
GROUPS  LIKE  COSE,  BECAUSE  OF  Ol'R  HETEROGENEOUS  MEMBERSHIP,  FIND 
ORGANIZING  SUCH  PROGRAMS  LEGALLY  COMPLEX  AND  ADMINISTRATIVELY 
EXPENSIVE.    WE  BEGAN  EXPLORATION  UF  THIS  OPTION  A  COUPLE  MONTHS 
AGO,  AND  IF  WE  DO  GREAT  HOflEV.'ORK,  ARE  VERY  LUCKY,  AND  THE  BUREAUCRACY 
WORKS  BETTER  THAN  IT  USUALLY  DOES,  HE  MAY  HAVE  A  PROGRAM  WITHIN 
TWO  YEARS.    WE  COULD  USE  SOME  HELP. 
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THE  SECOND  STEP  IS  TOUGHER:    !*E  NEED  TO  P!JT  t  CHILL  Kl  OUR  COIRT 
SYSTEM,  TC  DISCOURAGE  OUTLANDISH  JURY  AWARDS.   CALIFORNIA'S  DECISION 
TO  LIMIT  PUNITIVE  DAMAGE  AWARDS  TO  $250,000  IS  AN  INATTRACTIVE 
ALTERNATIVE,  AND  I'VE  HEARD  ALL  THE  ARGUMENTS  AGAINST  IT,  BUT  IT 
MAY  BE  A  NECESSARY  STEP  AT  THE  NATIONAL  LEVEL,   A  SHORT-TERM 
MORATORIUM  ON  AWARDS  IN  EXCESS  Of  THAT  AMOUNT  WOULD  HAVE  SEVERAL 
RESULTS:    IT  WOULD  ENCOURAGE  SETTLEMENTS  OF  EXISTING  LITICATION 
BEFORE  THE  MORATORIUM  TOOK  EFFECT,  IT  WOULD  CAP  THE  MAXIMUM  AWARD  FOR 
NON-ECONOMIC  DAMAGE,  THUS  REMOVING  A  MAJOR  INCENTIVE  TO  PL'RS  !E 
LENGTHY  AND  CFTEN  FRIVOLOUS  LITIGATION  ON  A  CONTINGENCY  BA,SIS,  AND 
IT  WOULD  RESTORE  A  MEASURE  OF  PREDICTABILITY  TO  THE  POTENTIAL  LIABILITY 
TO  WHICH  COMPANIES  AND  THEIR  INSURANCE  CARRIERS  ARE  EXPOSED. 

THE  BEST  ANSWER  IS  THE  TOUGHEST,  OF  COURSE:  ESTABLISHMENT  OF 
TOUGH  NATIONAL  STANDARDS  FOR  PRODUCT  AID  OTHER  LIAEILITY.  S,.,!iDARDS 
WHICH  SPELL  OUT  BOTH  THl  PLAINTIFF'S  RIGHT  TO  SUE  FOP  REDRESS  UNDER 
CERTAIN  CONDITIONS,  AND  WHICH  PROVIDE  MANUFACTURERS,  DISTRIBUTERS, 
PETAILERS  AND  OTHERS  WITH  REASONABLE  DFFENSES  FOP  STATE  OF  THE  ART 
DESIGN,  A  REASONABLE  STATUE  OF  LIMITATIONS,  AND  THE  INTENTIONAL  OR 
NEGLIGENT  MODIFICATION  OF  A  PROrUCT. 

THE  LONG-TERM  ANSWER,  I  FEAR,  LIES  V'ITH  STRONCZR  GUIDELINES  FOR 
THE  INSURANCE  INDUSTRY  AT  THE  NATIONAL  LEVEl.   THIS  NEED  NOT  INVOLVE 
ONLY  MORE  PUNITIVE  REGULATION,  ALTHOUGH  INCREASED  REGULATION  AND  SOME 
BASIC  CHANGES  IN  TAX  LAV  MAY  BE  NECESSARY,   BUT  PEkHAPS  THE  INDUSTRY 
COULD  BE  ENCOURAGED  THROUGH  SIMILAR  CHANGES  TO  ENACT  INNOVATIVE  PROGRAMS 
TO  MANAGE  RISK  MORE  EFFECTIVELY,  TO  ESTABLISH  JOINTLY  POOLS  TO  INJURE 
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ASSIGNED  RISKS,  TO  WORK  WITH  ASSOCIATIONS  LIKE  MINE  TO  PROVIDE  NEW 
AND  BETTER  SERVICES  TO  THE  BROAD  COMMUNITY.    SPEAKING  PERSONALLY, 
I'D  LIKE  TO  SEE  THE  INSURANCE  INDUSTRY  REMEMBER  WHAT  MY  flEMBERS, 
THEIR  CUSTOMERS,  INVEST  THEIR  FUNDS  WITH  THEM  TO  DC:   NOT  DIVERSIFY 
INTO  BANKING,  REAL  ESTATE,  RETAILING  OR  OTHER  ENTERPRISES,  BUT  TO 
ASSESS  AND  MANAGE  RISK,  AND  PROVIDE  FAIR  COMPENSATION  TO  INJURED 
PARTIES,   PERHAPS  IT'S  FAIR  TO  ASSUME  THAT  THE  INDUSTRY  MADE  A  MISTAKE 
BY  UNDERVALUING  ITS  PRODUCT  A  FEW  YEARS  AGO,    AND  PERHAPS  IT'S 
THEREFORE  FAIR,  IN  THE  COSMIC  VIEW,  THAT  MY  MEMBERS,  WHO  FOR  THOSE 
YEARS  WERE  THE  UNWITTING  BENEFICIARIES  OF  THE  INDUSTRY'S  MISTAKEN 
LARGER,  SHOULD  NOW  EE  REQUIRED  TO  PAY  THE  REAL  PRICE.   BUT  I  FEAR 
THAT,  WITH  THIS  BODY'S  INACTION,  HE  MAY  CHOOSE  TO  DISMISS  THIS  CURRENT 
CRISIS  AS  JUST  ANOTHER  BUSINESS  CYCLE,  AND  SET  OURSELVES  FOR  SIMILAR 
MISTAKES  IN  THE  FUTURE.    IT  ''ILL  BE  A  TRAGEDY  IF  THAT  OCCURS,  ESPECIALLY 
FOR  ALL  THOSE  COMPANIES  FOR  WHOM  THIS  IS  A  MATTER  OF  LIFE  OR  DEATH 
TODAY, 

Senator  BtT*  .pers.  Gentlemen,  thank  you  all  very  much  for  your 
testimony. 

Let  me  just  start  with  Mr.  Zehnder  on  one  thing.  On  page  3  of 
your  testimony,  Mr.  Zehnder,  you  say  that  69  percent  of  the  re- 
spondants  reported  increases  in  liquor  liability  premiums  during 
the  previous  year  although  91  percent  said  they  had  never  been 
named  in  a  suit,  and  the  average  increase  was  110  percent.  Then, 
on  the  next  page,  on  page  4,  you  say  the  insurance  companies  are 
sympathetic  to  your  plight. 

How  do  you  consider  the  insurance  companies  sympathetic  to 
you  when  you  say  91  percent  of  these  people  never  filed  a  claim 
and  yet  they  are  still  socking  you  with  110  percent  increases? 

Mr.  Zehnder.  Well,  T  think  that  they  are  sympathetic  in  saying 
that  it  is  not  our  fault;  it  is  the  judicial  system  that  is  causing  some 
of  the  difficulties.  And  we  had  20  companies  try  to  bid  on  our  um- 
brella policy  this  year,  and  we  ended  up  with  3.  The  other  20  said 
they  don't  want  anything  to  do  with  it.  Three  of  them  bid  it,  and 
we  have  the  lowest  of  the  three,  and  it  was  a  2,000  percent  in- 
crease. 

Senator  Bumpers.  How  do  you  justify  that  kind  of  an  increase 
considering  the  fact  that  91  percent  of  these  people  never  had  a 
claim  filed  against  them. 

Mr.  Zehnder.  I  can't.  It  just  doesn't  make  sense. 

Senator  Bumpers.  I  think  we  have  a  double  problem  here.  I 
think  we  have  probably  a  problem  with  the  tort  system,  and  I 
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think  there  are  some  things  that  probably  need  to  be  changed 
about  it,  but  testimony  such  as  yours  here  this  morning  which  is 
very  illuminating  would  indicate  that  there  may  be  some  compa- 
nies simply  taking  advantage  of  the  herd  instinct  in  this  country 
and  that  is  to  get  on  the  bandwagon  and  charge  excessive  rates. 

On  the  other  hand,  insurance  companies,  my  own  insurance 
broker — I  was  trying  to  buy  liability  insurance  for  my  23-year-old 
daughter,  and  he  said  they  don't  even  want  the  business. 

Mr.  Zehnder.  That  is  what  most  of  them  have  indicated. 

Senator  Bumpers.  That  is  what  we  have  heard  here  for  the  last  2 
days.  Look,  if  you  want  to  pay  this  premium,  fine,  but  we  would 
just  as  soon  not  write  it  at  all. 

Mr.  Zehnder.  Exactly. 

Senator  Bumpers.  What  do  you  think,  all  of  you  gentlemen, 
would  be  the  reaction  of  the  insurance  companies  if  the  Govern- 
ment or,  say,  the  Small  Business  Committee,  decided  to  introduce 
and  write  a  bill  establishing  a  national  insurance  pool  for  small 
business  of  all  kinds?  What  do  you  think  their  reaction  would  be? 

Mr.  Polk.  I  guess  I  will  start  the  ball  rolling.  It  is  difficult,  I 
think,  for  most  small  business  people  instinctively  to  express  vio- 
lent need  for  some  kind  of  national  regulation  or  for  the  formation 
of  some  kind  of  new  bureaucracy  at  the  Federal  level.  It  may  be 
possible,  I  think,  to  work  more  effectively  with  insurance  compa- 
nies in  a  cooperative  way  to  establish  legislation  with  which  the  in- 
dustry could  agree  that  would  establish  some  kind  of  meaningful 
forum  for  the  discussion  of  these  kinds  of  issues. 

I  think  that  simply  making  the  leap  of  faith  into  the  formation 
of  a  national  insurance  pool  may  sell  the  integrity  of  the  industry 
itself  short.  After  all,  these  guys  are  only  doing  what  the  law  per- 
mits them  to  do. 

Senator  Bumpers.  The  reason  I  ask  the  question  is  because  I  con- 
sider this  a  crisis  of  considerable  magnitude  for  small  business.  The 
bigger  the  business,  the  easier  time  they  have  passing  this  on.  The 
smaller  the  business,  the  more  difficulty  they  have  passing  these 
premium  costs  on. 

We  have  an  employer  in  Hebrew  Springs,  AR,  Jim,  which  makes 
concrete  buckets,  big  concrete  buckets  like  you  see  on  high  rise 
buildings  that  they  lift  concrete  to  the  top  on  a  boom  with.  He 
says— we  were  on  a  plane  together  the  other  night — he  says  7  cents 
out  of  every  dollar  he  takes  in  is  now  going  for  liability  insurance, 
and  he  has  had  one  claim  in  the  past  12  years.  He  got  his  coverage 
cut  from  $6  million  to  $1.5  million  and  his  premium  quadrupled.  I 
thought  that  was  outrageous  until  the  last  2  days.  That  looks  like  a 
bargain  compared  to  what  some  of  these  people  are  saying. 

Mr.  Lienhart.  Senator,  I  think  in  Arkansas  in  the  assigned  risk 
pool  the  rates  are  so  much  higher  in  the  pool  than  if  you  went  out 
and  tried  to  bid  on  the  insurance,  I  think  the  insurance  companies 
would  like  it.  A  lot  of  the  people  who  are  getting  insurance  written 
on  buses  are  payir  j  $7,000  or  $8,000  per  bus  per  year,  and  the  pool 
coverage  is  $13,000.  They  like  it. 

Of  course,  a  lot  of  it  depends  on  the  price  a  commission — or  the 
kind  of  rate  they  would  set  up  what  it  would  cost.  But  I  would 
think  in  Arkansas  they  like  to  get  in  the  pool. 
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Senator  Bumpers.  One  of  the  things  that  concerns  me  here,  and 
Mr.  Zehnder,  you  sort  of  fortified  this  as  I  sat  and  listened  in  hear- 
ings yesterday,  and  that  is  they  are  not  making  any  distinction  be- 
tween industries.  There  is  a  distinction,  but  it  is  a  very  refined  one. 
They  are  not  making  any  distinction  between  loss  records  of  the 
past,  between  certain  industries,  and  between  certain  States.  I 
don't  mind  telling  you  I  take  exception  to  rates  being  increased  in 
Arkansas  because  they  tell  me  they  are  paying  big  jury  verdict;  in 
California. 

Mr.  Lie nh art.  That  is  right. 

Senator  Bumpers.  You  know,  I  am  not  responsible  for  the  fact 
that  California's  law  may  permit  these  exorbitant  jury  verdicts. 
Somebody  said  yesterday  that  product  liability  jury  verdicts  had 
gone  from  $800,000  average  in  1975  to  $1.8  million  in  1985.  I  can 
tell  you,  and  I  haven't  kept  up  with  it  in  years,  I  used  to  be  a  trial 
lawyer.  But  I  can  tell  you  there  have  been  10  cases  in  the  last  10 
years  in  Arkansas  where  a  jury  verdict  exceeded  $1  million. 

So,  I  don't  know  where  these  big  verdicts  are.  Surely,  they  are 
not  all  in  California,  but  I  can  tell  you  they  are  not  in  Arkansas. 
And  I  resent  the  fact  that  my  people  are  being  asked  to  pay  these 
exorbitant  rates  because  other  States  apparently  have  much  more 
liberal  liability  laws  than  we  do. 

Finally,  let  me  just  say  that  it  seems  to  me  that  this  idea  of  con- 
tingency fees— everybody  has  hit  on  that.  I  don't  know  right  now 
precisely  how  to  address  that.  There  was  a  statement  made  here 
yesterday  by  a  gentleman  from  the  American  Trial  Lawyers  Asso- 
ciation. He  read  headlines  about  how  there  was  a  massive  insur- 
ance crisis,  premiums  are  being  quadrupled  and  so  on,  and  after  he 
got  through- -and  we  just  assumed  that  was  the  Flint,  MI,  daily, 
Carl— and  when  he  got  through,  it  turned  out  it  was  a  newspaper 
in  Ottawa,  Canada.  And  Canada  is  going  through  the  same  crisis 
we  are,  and  yet  product  liability  there  has  been  limited  to  $50,000 
per  case  jince  1962  and  attorney  fees  may  not  exceed,  I  believe,  25 
percent,  or  maybe  there  is  no  contingency  fee  allowed  in  Canada. 

So,  that  makes  you  wonder.  You  can't  just  ignore  things  like 
that,  but  I  will  say  this.  Right  now,  the  law  is— and  you  gentlemen 
have  all  testified  on  this  matter  of  contingency  fees  which  trial 
lawyers  consider  sacred— but  it  seems  to  me,  and  I  have  voted  here 
consistently  for  laws  where  the  Government  sues  a  taxpayer— it  is 
what  we  call  equal  access  to  justice— if  the  Government  sues  a  tax- 
payer and  loses,  that  taxpayer  gets  his  attorney  fees.  I  think  that  is 
a  good  law.  I  think  if  you  can  take  on  the  U.S.  Government  and 
win,  you  are  certainly  entitled  to  attorney  fees. 

Right  now,  under  Federal  law  and  under  most  State  laws,  the  de- 
fendant who  prevails  is  also  entitled  to  attorney  fees.  But  bear  in 
mind,  courts  don't  like  frivolous  lawsuits  any  better  than  you  gen- 
tlemen do.  I  have  been  in  a  lot  of  courts,  and  I  have  seen  judges 
just  consistently  tear  people  up  saying  what  do  you  mean  by  bring- 
ing that  case  in  here;  that  doesn't  have  any  merit. 

Of  course,  we  are  inundated  in  my  State  with  inmate  petitions.  I 
have  been  trying  to  do  something  about  inmate  petitions,  because 
about  98  percent  of  them  are  frivolous.  I  don't  want  to  deny  any- 
body their  civil  rights  and  all  that  sort  of  thing,  but  yet  we  know 
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that  98  percent  of  those  things  are  frivolous,  and  the  courts  don't 
like  frivolous  lawsuits  either. 

It  seems  to  me  that  defense  counsel  in  this  country  are  probably 
not  pursuing  aggressively  that  very  point.  If  courts  awarded  de- 
fense attorney  fees  more  often,  you  would  stop  a  lot  of  frivolous 
lawsuits  from  being  filed.  So,  I  think  that  point  is  well  taken. 

One  other  point  I  might  make  and  that  is,  are  the  insurance  reg- 
ulators in  your  respective  States  involved  in  this?  Incidentally,  Mr. 
Polk,  my  sister  has  been  very  active  in  COSE. 

Mr.  Polk.  She,  as  a  matter  of  fact,  asked  that  we  bid  good  room- 
ing to  her  handsome  and  smarter  younger  brother. 

Senator  Levin.  How  many  younger  brothers  does  she  have? 

Senator  Bumpers.  She  got  the  money  in  our  family,  and  turned 
Republican  just  as  soon  as  she  made  her  first  million. 

Mr.  Green.  Senator  Bumpers,  in  Oklahoma,  we  were  very  in- 
volved with  the  State  regulatory  board,  the  State  insurance  agency. 
Thev  helped  us  get  insurance  at  the  last  moment,  and  we  appreci- 
ated that.  Of  course,  I  threatened  to  give  our  5,000  customers  the 
gentleman's  home  telephone  number  as  well  as  the  Governor's  tele- 
phone number,  but  I  don't  think  we  would  have  had  insurance  if 
the  State  agency  hadn't  helped  us  push  the  insurance  companies  to 
do  something. 

Senator  Levin.  That  threat  of  yours  tended  to  focus  their  mind  a 
bit  on  the  problem,  I  take  it.  The  5,000  calls  to  the  Governor 
tended  to  focus  their  minds  a  bit? 

Mr.  Green.  I  don't  think  it  did,  but  I  threatened  it. 

Mr.  Polk.  In  the  State  of  Ohio,  the  commissioner  of  the  depart- 
ment of  insurance  is  a  political  appointee.  He  does  have  some  back- 
ground in  the  insurance  industry,  but  it  is  essentially  a  patronage 
appointment. 

The  situation  in  Ohio  is  complicated  by  some  recent  judicial 
messing  around  with  our  workers  compensation  system  which  has 
left  many  companies  simply  uninsurable  for  liability  for  injuries 
which  occur  on  the  job.  So,  we  haven't  really  gotten  around  to  the 
issue  of  general  business  liability  insurance  too  much  yet. 

The  difficulty,  though,  is  simply  that  with  so  many  insurance 
companies  writing  so  many  different  kinds  of  policies  in  the  State 
of  Ohio,  our  State  insurance  department,  which  is  composed  of  16 
insurance  regulators,  last  year  attempted  to  evaluate  some  6,000 
changes  in  insurance  rating  formulas.  That  is  impossible  to  do. 

Senator  Bumpers.  I  think  you  are  probably  right.  The  States 
simply  don't  have  the  resources  to  address  that.  But  I  must  say  one 
of  my  concerns— my  primary  concern  is  the  survival  of  small  busi- 
ness, and  a  lot  of  them  simply  are  not  going  to  be  able  to  survive 
because  they  can't  pass  these  exorbitant  increases  on. 

Mr.  Polk.  Senator,  in  the  area  of  national  product  liability  pools, 
I  wonder  if  you  might  consider  a  different  tack. 

Senator  Bumpers.  I  just  threw  that  out.  I  am  not  considering 
that.  I  just  threw  that  out  for  speculation,  because  the  point  is  I 
personally  believe  the  insurance  companies  would  squeal  like  a  pig 
under  a  gate  if  such  a  proposal  were  made  here. 

Mr.  Polk.  The  banks  have  been  persuaded  for  many  years  to  live 
under  the  onus  of  the  Community  Reinvestment  Act,  a  piece  of  na- 
tional legislation  which  mandates  that  banks  which  do  business  in 
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communities  make  certaia  business  reinvestments  back  in  the  com- 
munities for  projects  such  as  housing,  education,  and  other  issues 
that  are  worthy  of  the  banks'  participation. 

I  think  that  similar  legislation,  a  Community  Reinvestment  Act- 
type  bill  which  forced  insurance  companies  at  the  State  and  local 
levels  to  make  innovative  new  investments  or  develop  innovative 
new  programs  at  the  State  and  local  levels  in  exchange  for  some 
incentives,  either  positive  or  negative,  may  have  an  impact  on  the 
availability  of  certain  kinds  of  insurance  at  the  neighborhood  level. 
In  some  cases,  as  you  know,  cities  and  townships  and  neighbor- 
hoods are  simply  being  redlined  out  of  the  business  because  the  in- 
dustry is  permitted  selective  to  insure. 

Some  kind  of  action  which  forced  some  accountability  at  the 
State  and  local  iavels  might  be  a  partial  solution  to  the  problem  in 
the  long  run. 

Senator  Bumpers.  Gentlemen,  let  me  just  say  that  I  suppose  that 
Congress — if  this  problem  is  not  alleviated  soon— will  take  some 
action,  maybe  in  the  form  of  a  Danforth  bill  or  something  else.  But 
I  personally  always  am  most  reluctant  for  the  Congress  to  get  the 
Federal  Government  involved  in  yet  another  problem  that  really  is 
legitimately  the  province  of  the  States. 

Now,  we  are  constantly  being  called  on  here  to  address  things 
that  the  States  ought  to  be  addressing.  When  we  do  get  involved,  it 
ought  to  be  with  great  reluctance  and  under  extreme  circum- 
stances where  it  cannot  be  regulated  or  handled  at  the  State  level. 
Perhaps  this  is  going  to  be  such  a  case,  but  I  must  say  that  I  am 
always  hesitant  for  the  Government  to  get  involved  in  still  one 
more  thing. 

After  all,  that  is  what  Ronald  Reagan  came  to  power  for,  was  to 
get  the  Government's  tentacles  out  of  everybody's  business. 

Senator  Hasten,  I  am  going  to  have  to  leave.  Are  you  going  to  be 
here? 

Senator  fasten.  Senator  Pressler  said  he  was  going  to  be  back 
at  10:30.  I  was  going  to  leave  at  10:20,  but  we  can  work  this  out 
somehow. 

Senator  Bumpers.  OK.  I  have  to  run  to  an  Energy  Committee 
meeting.  If  you  could  take  over  for  a  few  minutes,  and  if  he  is  not 
back,  I  will  return. 

Senator  Hasten  [acting  chairman].  OK,  thank  you. 

I  would  like  to  just  continue  on  this  basic  States'  rights  ap- 
proach. Do  you  know,  Mr.  Polk,  of  your  members  with  their  prob- 
lems with  produce  liability  how  many  of  these  people  are  selling 
their  products  in  Ohio  only — you  are  from  Cleveland,  OH— as  op- 
posed to  how  many  people  are  selling  their  products  around  the 
country? 

Mr.  Polk.  I  would  venture  to  say  that  particularly  in  the  area  of 
manufacturing  the  vast  majority  of  my  members  do  business  across 
State  lines.  Certainly,  they  serve  as  suppliers  to  major  corporate 
customers  which  sell  around  the  country  and  around  the  world. 

I  would  also  like  to  point  out  that  while  product  liability  is  an 
important  concern,  this  particular  crisis,  general  liability  insur- 
ance, has  no  respect  for  industrial  lines.  White  collar  companies, 
lawyers,  accountants,  certainly  physicians,  just  about  anybody  who 
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is  in  business  at  any  level  in  any  industry  is  experiencing  a  similar 
crisis. 

Senator  Kasten.  Let  me  just  talk  about  the  products  part  of  it 
for  a  moment  more.  We  also,  like  Arkansas,  in  Wisconsin,  we 
haven't  had  some  of  these  outrageous  kinds  of  settlements  that 
they  have  had  in  other  States,  including  California.  But  my  Wis- 
consin manufacturer  can't  be  sure  if  he  is  going  to  be  in  court  in 
Wisconsin  next  month  or  if  he  is  going  to  be  in  court  in  California 
next  month  or  in  Texas  or  New  Jersey  or  in  Arkansas. 

He  might  prefer  to  be  in  court  in  one  of  these  other  States,  but 
he  doesn  t  have  that  choice.  Therefore,  it  seems  to  me  that  a  State- 
by-State  solution  simply  won't  work  in  terms  of  the  products. 
Would  you  agrree  *vith  me  or  would  you  disagree? 

Mr.  Poly*.  I  think  that  a  State-by-State  level  of  regulation  for  the 
insurance  industry  generally,  and  certainly  in  the  liability  area, 
simply  flies  in  the  face  of  the  way  our  economy  works  in  the  20th 
century  and  on  the  threshold  of  the  21st.  There  aren't  too  many 
mom  and  pop  stores  doing  business  only  in  their  neighborhoods 
any  more.  Interstate  commerce  is  the  name  of  the  game  today. 

Senator  Kasten.  As  you  or  other  gentlemen  on  ihe  panel  may  be 
aware,  in  1979  and  1980  in  the  Carter  administration,  there  was  an 
effort  made  by  the  Commerce  Department  to  enact,  if  you  will,  a 
uniform  product  liability  law.  The  idea  was  that  the  Commerce  De- 
partment at  the  national  level  would  develop  the  uniform  product 
liability  law  and  then  it  would  be  adopted  by  each  of  the  50  States. 
So,  the  States  would  have  adopted  a  uniform  law  not  unlike  the 
uniform  commercial  code.  The  same  basic  theory  can  apply  that  a 
contract  that  you  write  in  Ohio  has  to  be  enforceable  in  Ohio  but 
also  in  my  State  of  Wisconsin  and  in  Cslifornia  and  in  Arkansas. 

So,  we  have  a  uniform  commercial  code  which  sets  a  basic 
bottom  line  of  understanding  on  how  contract  law  will  be.  That 
doesn't  prohibit  contract  questions  from  coming  up  in  the  courts, 
but  we  all  know  where  we  are  starting  from. 

The  previous  administration  tried  to  make  this  effort.  What  hap- 
pened "was  that  the  trial  lawyers  came  to  each  of  the  different 
States  and  opposed  the  law.  Less  than  half  of  the  States  were  able 
to  adopt  a  law  at  all,  and  of  the  half  that  adopted  a  law,  the  trial 
lawyers  lobbying  within  the  State  legislatures  were  able  to  jimmy 
them  up  so  that  they  weren't  able  to  have  an  effective  law  in  most 
places.  And  where  they  did  in  fact  have  a  law,  they  were  inconsist- 
ent from  one  State  to  another. 

So,  we  kept  this  kind  of  patchwork  of  efforts.  So,  it  seems  to  me 
that  now  we  are  faced  only  with  the  concept  of  trying  to  work  for 
some  kind  of  a  Federal  product  liability  law,  a  Federal  tort  reform 
dealing  with  products,  and  that  is  the  effort  that  I  and  others  have 
been  working  on  for  a  while. 

Mr.  Zehnder,  you  were  talking  about  the  insurance  people 
before,  but  I  don't  mean  to  limit  this  to  you,  do  you  have  any  indi- 
cation that  the  people  who  are  insuring  you  who  are  increasing 
these  premiums  by  100  or  1,000  percent— we  have  heard  wild  per- 
centages over  the  last  couple  of  days— that  these  insurance  people 
are  making  tremendous  profits  in  liability  insurance,  that  this  is 
all  of  a  sudden  a  great  business  to  go  into?  Would  you  be  ready  to 
jump  out  of  the  restaurant  business  tomorrow  and  start  a  little  in- 
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surance  company  because  these  are  wonderful  opportunities  for 
capital  and  investment  and  for  profits? 

I  don't  have  that  indication.  Do  any  of  you  have  the  indication 
that  all  of  a  sudden  this  is  a  wonderful  place  to  be  and  these  insur- 
ance premiums  are  increasing  and  there  is  a  great  chance  here  to 
make  a  lot  of  monsy? 

Mr.  Zehnder.  I  think  if  there  were  that  chance  here  to  make  a 
lot  of  money,  there  would  be  a  lot  more  people  willing  to  bid  on  the 
insurance.  Most  of  the  companies  say  we  con't  want  it.  Go  to  some- 
body else.  We  would  just  as  soon  not  be  bothered  with  liquor  liabil- 
ity insurance  or  in  a  business  where  there  are  a  lot  of  people 
around.  The  risks  are  just  too  high. 

Mr.  Polk.  I  really  believe  personally,  Senator,  that  what  we  are 
seeing  here  is  not  price  gouging  by  any  stretch  of  the  imagination, 
although  that  is  certainly  the  primary  visible  symptom.  What  we 
are  seeing  is  the  fallout  of  a  lot  of  bad  management  decisions  in 
the  past.  There  is  nobody  making  a  whole  lot  of  money  off  this 
right  now.  What  is  happening  is  that  the  industry  has  been  permit- 
ted to  recoup  substantial  losses  which  it  incurred  in  the  early  part 
of  this  decade  simply  by  being  permitted  to  pass  along  wholesale 
rate  increases. 

The  same  thing  has  happened  to  us  in  the  group  insurance  area. 
Unfortunately,  there  is  in  a  business  setting  usually  if  a  company 
makes  a  mistake  on  pricing  its  product  and  you  have  a  contract 
with  a  customer  of  some  kind,  you  are  asked  to  kind  of  negotiate 
some  sort  of  reasonable  solution  to  the  problem.  Here,  State  legisla- 
tures or  State  regulators  simply  permit  the  insurance  industry  to 
pass  their  mistakes  wholesale  back  to  the  marketplace  with  no  con- 
trol whatsoever. 

Senator  Kasten.  Well,  I  think  many  people  would  agree  that  the 
insurance  people  were  making  money  in  the  ^ast  on  investments 
rather  than  on  insurance.  Now,  they  are  in  the  process  of  having  to 
break  even  on  insurance  which  is  changing  some  of  it. 

I  also  think  that  at  least  from  your  testimony  and  the  testimony 
that  we  received  yesterday  and  that  we  have  received  in  other 
hearings  that  there  is  no  question  about  the  dramatic  increase  in 
litigation  across  this  country.  And  in  that  litigation  and  in  settle- 
ments that  are  prior  to  final  litigation  we  are  seeing  a  dramatic 
increase  in  awards,  in  punitive  damages,  in  other  kinds  of  areas 
which  are  very,  very  difficult  to  predict. 

I  think  that  a  major  factor  has,  without  question,  been  the  dra- 
matic increase  in  litigation.  Small  business  is  also,  I  believe,  facing 
an  uncertain  future  with  the  situation  that  presently  confronts  us. 
And  I  think  a  solution  of  some  kind  is  simply  going  to  have  to 
come  from  us  here  in  Washington,  particularly  to  help  the  kinds  of 
instances  we  were  talking  about  before. 

Senator  Levin. 

Senator  Levin.  Thank  you,  Senator  Kasten. 

I  want  to  join  in  welcoming  all  of  you,  particularly  you,  Mr. 
Zehnder,  managing  an  extraordinary  restaurant  in  an  historic 
town.  We  are  particularly  glad  to  have  you  in  Washington,  even 
though  we  are  sorry  that  you  are  here  under  these  circumstances. 

There  is  a  crisis,  obviously,  for  small  business,  and  the  question 
is  what  is  the  remedy,  whether  we  are  going  to  let  the  market  try 
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to  find  the  remedy  and  provide  it  or  whether  government  is  going 
to  have  a  role  and,  if  so,  whether  it  is  at  the  Federal  or  State  level. 

The  trend  has  been,  I  think  as  you  gentlemen  know,  toward 
market  solutions,  not  toward  government  imposed  solutions.  That 
is  one  of  the  trends  that  you  are  bucking  by  being  here. 

The  second  trend  that  you  are  bucking  by  being  here  is  that 
where  government  is  looked  to  for  the  solution,  it  is  more  and  more 
State  government  rather  than  Federal  Government.  We  are  tend- 
ing both  to  deregulate  which  means  less  government  and  also  to 
defederalize  or  decentralize,  more  accurately,  the  use  of  the  Feder- 
al system  and  rely  more  on  State  legislatures  for  solutions  and 
State  regulatory  bodies. 

So,  you  are  kind  of  swimming  upstream  by  being  here.  I  am  glad 
you  are  here,  because  I  think  there  are  government  roles,  govern- 
ment solutions  that  are  required  where  the  market  fails,  and  I 
think  there  are  Federal  roles  that  are  required  where  State  govern- 
ments are  not  adequately  addressing  a  solution.  I  think  you  are 
aware  of  the  fact  that  for  both  those  reasons,  you  are  taking  on  a 
massive  chore  here. 

One  question  that  I  would  like  to  ask  of  each  of  you,  and  one  of 
you,  I  think,  has  already  addressed  this,  is  what  relief  have  you 
both  sought  and  achieved  at  the  State  level?  Before  the  Federal 
Government  gets  involved,  we  obviously  have  to  have  a  record  of 
State  government  or  regulatory  agency  failure  to  respond  to  a 
need.  I  would  like  to  have  perhaps  each  of  you  address  that  ques- 
tion. 

What  relief  have  you  sought  from  your  State  legislature  both  on 
the  insurance  rate  questions  and  on  the  tort  law  questions? 

Mr.  Lienhart.  Senator,  we  haven't  been  able  to  do  much  with 
the  State  for  the  simple  fact  that  we  operate  interstate.  By  inter- 
state law,  we  are  required  to  have  $5  million  worth  of  liability  in- 
surance. At  the  State  level,  all  we  are  required  to  have  is  an  ab- 
surdly little  amount  of  $100,000.  No  one  in  their  right  mind  is 
going  to  operate  a  busload  of  people  with  $100,000  of  liability  insur- 
ance. 

So,  we  have  a  beef  with  the  State  in  the  fact  that  all  we  can  get 
is  what  is  required  which  is  $100,000  which  we  can't  run  with  and 
the  $5  million  that  we  can't  afford.  So,  we  are  in  a  dilemma,  and 
the  only  relief  that  we  can  see  is  to  get  relief  from  the  $5  million, 
and  that  will  have  to  come  from  the  Federal  Government. 

The  only  thing  the  State  has  done  is  raise  the  rates  when  you  go 
through  an  assigned  risk  pool,  and  that  has  hurt  us  a  whole  lot, 
but  we  haven't  had  any  input  as  far  as  what  those  rates  would  be. 

Senator  Levin  [acting  chairman].  Mr.  Green,  I  guess  you  are  in  a 
similar  position  in  your  business. 

Mr.  Green.  Yes.  The  $5  million  is  what  we  need  relief  from. 
Within  the  State,  $300,000  would  be  adequate  protection  by  the 
State  requirements. 

We  have  tried  in  Oklahoma  to  just  pass  a  House  bill  that  last 
night  got  out  of  the  House  committee  about  doing  something  about 
the  law  so  that  the  lawsuits  might  be  controlled  a  little  bit.  But  I 
think  it  is  going  to  have  a  bumpy  road  ahead  of  it. 

Senator  Levin.  Mr.  Zehnder. 
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Mr.  Zehnder.  in  1985  is  when  the  liquor  liability  really  hit  the 
Michigan  area.  All  the  restaurant  owners  and  the  bar  operators 
went  to  the  legislature  and  said  this  is  the  problem  we  have.  Now, 
in  1986,  it  is  not  just  liquo;  liability,  but  it  is  general  liability,  and 
there  really  has  not  been  a  lot  of  talk. 

One  of  the  problems,  I  think,  like  the  Michigan  Pestaurant  Asso- 
ciation had  is  that  their  lobbying  firm  was  also  the  same  firm  that 
had  the  trial  lawyers,  so  chey  had  to  hire  a  new  lobbying  firm.  So, 
that  caused  some  difficulties. 

T  stay  in  Frankenmuth  and  operate  a  restaurant  and  try  to  keep 
abreast  of  things,  but  it  is  difficult  for  a  small  businessman  to  be 
totally  involved  in  all  the  legal  and  the  governmental  things  that 
are  going  on.  I  guess  that  is  why  we  elect  Senators  and  the  House 
of  Representatives.  But  I  guess  there  is  a  lot  of  talk,  and  I  just 
haven't  seen  much  action  on  that  whole  issue  in  our  State,  and 
maybe  that  is  why  I  am  here  today. 

But  I  do  believe  that  it  should  be  a  State  problem,  but  it  has  to 
be  handled  within  all  the  States,  especially  for  a  lot  of  restaurants 
that  may  be  in  the  chain  business  where  they  have  restaurants  in 
different  States  or  hotels  that  have  hotels  in  different  States.  The 
liability  and  the  liquor  liability  laws  are  different  in  a  lot  of  those 
States  and  how  do  they  cope  with  it.  I  wish  the  States  would 
handle  it,  but  so  far,  they  haven't  been  doing  nuch  in  Michigan. 

Senator  Levin.  Mr.  Polk,  I  think  you  have  already  addressed 
this. 

Mr.  Polk.  Yes.  In  the  State  of  Ohio,  unlike  with  other  States, 
there  is  no  such  thing  as  a  State  fund  to  provide  insurance  to  as- 
signed risks.  The  State  of  Ohio  has  traditionally  taken  a  hands  off 
attitude  toward  those  kinds  of  issues. 

Within  the  next  month,  I  am  told  that  no  fewer  than  six  bills 
will  be  introduced  in  the  State's  general  assembly  which  address 
various  aspects  of  this  issue.  Largely,  those  bills  have  to  do  with 
establishing  advisory  committees  of  various  kinds,  watchdog  agen- 
cies which  are,  once  again,  sort  of  formalized  bodies  in  which  we 
are  permitted  to  talk  about  problems  but  not  do  too  much  about 
them. 

Senator  Levin.  Let  me  start  with  you,  Mr.  Polk,  on  the  next 
question,  and  if  anyone  else  wants  to  comment,  do  so. 

The  immunity  or  the  qualified  immunity  for  the  insurance  indus- 
try in  Federal  law,  do  you  have  any  comment  on  that?  Are  you  rec- 
ommending we  eliminate  or  change  that  modified  immunity  for  the 
insurance  industry? 

Mr.  Polk.  While  I  am  by  no  means  a  technician  and  can't  com- 
ment on  how  current  law,  particularly  tax  law,  affects  insurance 
companies,  it  is  very  clear  

Senator  Levin.  I  am  talking  about  the  antitrust  laws. 

Mr.  Polk.  It  is  very  clear  that  a  company  whose  life  blood  is 
managing  other  people's  money  probably  needs  to  be  substantially 
more  accountable  at  the  Federal  level  for  things  like  application 
for  rates  of  increase,  justification  in  a  national  forum  of  changes  in 
business  practices  that  ignore  wholesale  segments  of  industry— 
those  are  issues  that  can  only  be  dealt  with,  I  believe,  effectively  at 
the  national  level. 
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Senator  Levin.  Does  anyone  else  want  to  comment  on  the  immu- 
nity which  has  been  provided  the  insurance  industry  from  Federal 
antitrust  law? 

[No  response.] 

Senator  Levin.  If  you  have  a  later  comment  for  the  record,  feel 
free  to  let  us  hav*  thav,  That  is,  obviously,  a  critical  issue. 

I  think  one  of  you  has  commented  with  an  insurance  pool  within 
your  own  industry,  and  you  have  indicated,  Mr.  Polk,  I  think,  the 
difficulty  of  doing  it  where  you  have,  in  your  instance,  such  a  vari- 
ety of  constituents  that  make  up  your  particular  organization. 

Are  there  any  other  comments  on  that?  Are  there  any  other  ef- 
forts made  in  the  transportation  or  gas  or  restaurants  to  self- 
insure? 

Mr.  Zehnder.  There  was  talk  about  6  months  ago,  and  we  met  a 
couple  of  times  with  an  offshore  type  insurance  company.  It  just 
seems  a  little  un-American  to  be  sending  this  money  to  the  Baha- 
mas, I  believe,  is  where  the  insurance  is  actually  located. 

In  looking  at  the  legalities  of  putting  it  all  together,  the  restau- 
rants were  too  high  a  risk,  and  even  the  people  who  do  that  type  of 
thing  didn't  want  to  be  involved  with  the  restaurants.  They  do  it 
for  some  manufacturing  concerns  in  Michigan.  Bowling  alleys  are 
involved  in  it,  I  think,  in  Michigan,  but  right  now  we  are  looking 
at  starting  a  whole  new  insurance  company  in  Michigan. 

Senator  Levin.  Just  for  restaurants? 

Mr.  Zehnder.  No.  There  are  10  restaurants  in  it,  and  then  you 
have  to  have  a  mixture  of  different  companies.  It  cannot  just  be 
restaurants.  It  is  very,  very  preliminary  at  this  point.  If  there  is  all 
that  money  in  insurance,  maybe  we  should  get  part  of  it,  but  I 
don't  think  it  is  there. 

Senator  Levin.  Mr.  Green. 

Mr.  Green.  The  LP  gas  group  discussed  the  offshore  idea,  but  I 
don't  think  anyone  really  wanted  to  pursue  it  that  badly.  We  have 
mentioned  a  State  insurance  pool.  We  might  clarify  that  in  Oklaho- 
ma and  probably  as  well  in  Arkansas,  the  State  pool  means  your 
vehicles  can  be  covered.  That  doesn't  have  anything  to  do  with 
product  liability,  and  I  believe  the  coverage  is  only  $750,000  which 
is  far  short  of  the  $5  million  requirement. 

Mr.  Lienhart.  In  the  seventies,  one  of  the  orp ^.nizations  that  we 
belong  to,  United  Bus  Owners  of  America,  tried  to  self-insure,  but 
they  had  a  problem  with  the  reserves.  They  couldn't  get  enough  re- 
serves up  from  the  different  bus  owners,  and  as  soon  as  other  in- 
surance companies  entered  the  market  with  cheaper  prices,  people 
left  the  program,  and  the  program  didn't  exist  anymore.  That  was 
the  last  time,  I  think,  we  have  tried  self-insurance  as  an  organiza- 
tion, not  just  one  bus  company. 

But  there  are  bus  companies  which  are  petitioning  the  ICC  for 
self-insurance  for  the  $5  million.  I  don't  know  how  it  has  come  out, 
but  I  know  it  is  pending. 

Senator  Levin.  We  had  testimon j  yesterday  that  there  is  a  study 
by  the  Rand  Corp.  which  allegedly  says  that  verdicts  and  settle- 
ments have  gone  up  no  faster  than  the  rate  of  inflation  for  the  last 
15  years.  I  sort  of  glanced  back  at  our  staff  back  here.  We  weren't 
familiar  with  that  study,  but  it  is  going  to  be  furnished  to  the  com- 
mittee. If  any  of  you  are  interested  in  that,  assuming  we  get  it,  we 
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are  interested  in  it,  because  it  certainly  flies  in  the  face  of  every- 
thing that  we  understand  to  be  .  .*e  facts,  you  might  make  inquiry 
/nth  us  and  we  will  get  you  a  copy  of  that  information,  because  we 
would  like  to  get  your  reaction  to  any  allegations  which  are  made 
in  that  study  so  we  can  have  a  complete  record. 

There  is  a  crisis.  It  is  hurting  small  business.  This  committee  is 
deeply  concerned  about  the  impact  on  small  business.  The  solutions 
are  obviously  complicated.  It  may  be  a  mixture  of  governmental 
and  market  actions. 

However,  we  are  again  delighted  that  you  came  here  .oday.  We 
are  sorry  that  you  had  to  be  here  today.  We  are  sorry  that  you  are 
not  serving  lunch  in  Frankei  ,~»uth  today  instead  of  having  to  eat 
in  Washington.  The  food  is  a  heck  of  n  lot  better  in  Frankenmuth, 
by  the  way. 

We  are  going  to  recess  until  Senator  Pressler  gets  back.  Thank 
you. 
[P^cess.] 

Senator  Pressler  [acting  chairman].  The  committee  will  again  be 
in  order. 

We  will  continue  with  our  last  panel  for  today.  We  have  Mr. 
Edward  Muhl,  insurance  commissioner  for  the  State  of  Maryland, 
representing  the  National  Association  of  Insurance  Commissioners; 
and  Representative  Woods  Bowman  of  the  Illinois  House  of  Repre- 
sentatives, representing  the  National  Conference  of  State  Legisla- 
tures. 

Your  entire  prepared  statements  will  be  included  in  the  hearing 
reef  i,  and  you  may  summarize  your  remarks  as  you  wish. 
We  will  begin  with  you,  Mr.  Muhl. 

STATEMENT  OF  EDWARD  J.  MUHL,  INSURANCE  COMMISSIONER, 
STATE  OF  MARYLAND,  BALTIMORE,  MD 

Mr.  Muhl.  Thank  you,  Mr.  Chairman. 

I  might  comment  on  some  of  the  remarks,  Mr.  Chairman,  by  first 
suggesting  to  you  that  insurance  regulators  in  the  various  States 
are  not  newcomers  to  the  concerns  and  problems  that  you  are  ad- 
dressing here  today  and  about  which  I  heard  some  of  your  wit- 
nesses testify  today  a  little  earlier.  We  have  been  on  the  fro. 
every  day  and  every  mcment  of  every  day  in  dealing  with  izi?*t> 
concerns  and  problems  and  meeting  with  the  day  care  folks,  the 
long-haul  truckers,  obstetricians,  municipalities,  and  counties,  in 
addition  to  the  insurance  industry,  all  of  whom  are  impacted  by 
the  situation  that  we  find  ourselves  in  today. 

We  feel  that  we  have  a  good  understanding  of  the  problems  and, 
equally  important,  a  good  understanding  of  the  solutions  needed. 

You  have  my  testimony.  I  won't  go  through  that  in  a  lot  of 
detail,  but  let  me  attempt  to  summarize  in  some  fashion  and 
simply  state  or  reiterate  some  of  the  concerns  and  problems. 

First,  you  have  several  factors  that  have  come  about  to  influence 
the  cycle  and  the  situation  that  everybody  finds  themselves  in 
today.  You  have,  in  my  opinion  and  n  ^me  of  the  statistics  that  I 
have  seen— and  I  will  also  supply  tint  to  you,  Mr.  Chairman,  and 
to  your  committee  members,  the  information  that  I  do  have— you 
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have  a  rising  severity  and  a  rising  frequency  in  claims  payouts  by 
insurance  companies. 

You  have  an  increase,  in  addicion  to  ;he  increase  in  severity  and 
frequency,  in  the  amount  of  the  premium  dollar  that  is  now  being 
paid  for  defense  costs.  The  projection  is  that  it  is  now  at  33  cents 
for  every  dollar  of  premium  received  which  goes  out  in  the  form  of 
costs  for  defense  of  certain  of  these  cases.  That  is  a  tremendous 
amount  of  money  out  of  the  dollar's  worth  of  premium. 

We  have,  in  addition,  the  fear  of  the  industry  about  getting  into 
certain  lines,  but  we  have  found  that  their  greed  has,  in  fact,  over- 
come their  fear  to  enter  into  certain  of  these  lines,  particularly 
some  of  the  volatile  lines. 

Tkare  was  money  to  be  had.  The  insurance  industry  did  partici- 
pate in  heavy  competition  in  order  to  get  a  lot  of  the  insurance  in 
the  cash-flow  underwriting  scheme,  and  they  could  do  that  with  a 
certain  degree  of  ease  and  a  certain  degree  of  reasonableness,  be- 
cause thi  interest  rates  were  high.  You  had  a  world  economy  that 
had  gore  just  a  little  bit  crazy,  and  it  was  easy  to  get  into  a 
market,  accept  low  premium  income,  and  convert  that  low  premi- 
um income  to  a  high  yield  return  on  interest. 

A  lot  of  this  business  they  had  on  the  books  was  ill-priced  busi- 
ness. But  you  were  really  caught  in  a  situation,  or  at  least  the  in- 
surance industry  was,  in  the  past  few  years  that  even  though  they 
had  this  ill-priced  business  on  the  books,  they  could  not  and  should 
not  or  attempted  to,  if  you  will,  price  the  business  as  it  should  have 
been  and  collect  the  high  interest  rates,  because  they  would  have 
been  gouging  the  public. 

The  individual  insurance  regulators  forced  the  issue  by  advising 
them  and  forcing  them  in  many  instances  to  reduce  the  amount  of 
the  premium,  because  they  had  the  high  interest  return.  This 
would  have  been  fine  for  a  period  of  time  until  the  economy 
changed  and  changed  dramatically.  You  had  a  tremendous  de- 
crease, a  fast  dramatic  decrease,  in  the  interest  rates  leaving  a  lot 
of  long-term  ill-priced  business  on  the  books,  particularly  for  the 
commercial  lines. 

A  lot  of  the  insurance,  Mr.  Chairman,  that  you  are  seeing  today 
and  a  lot  of  the  concerns  and  complaints,  particularly,  say,  from 
the  day  care  folks  or  the  restaurant  and  tavern  owners  and  bar 
owners,  is  specialty  business.  I  just  want  to  outline  just  for  a 
moment — there  are  about  5,500  companies  licensed  in  the  United 
States.  After  you  take  out  those  which  insure  strictly  for  life  and 
health,  those  that  are  in  the  personal  lines  of  property  casualty 
coverage,  you  only  have  about  1,100  companies  that  offer  insurance 
in  some  form  or  fashion  in  the  commercial  lines  that  you  are  dis- 
cussing today  that  "affect  the  small  businesses. 

Out  of  these  1,100  or  so  companies  which  are  licensed  in  the 
United  States,  not  all  of  them  are  licensed  in  each  of  the  jurisdic- 
tions, and  not  all  of  them  have  the  same  capacity  to  write  insur- 
ance. Not  all  of  them  write  the  same  kinds  of  insurance,  and  not 
all  of  them  have  the  same  expertise  to  write  certain  lines  of  insur- 
ance. 

For  example,  and  I  had  the  pleasure  of  appearing  before  you  one 
time  previously,  we  were  talking  about  the  day  care  industry's  con- 
cerns and  problems  early  into  this  stage.  We  find  that  the  bulk  of 
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the  business  that  was  written  for  day  care  was  written  by  one 
major  company.  That  was  mainly  for  the  commercial  centers,  and 
that  was  by  Mission  Insu,  :nce  Co. 

Mission  Insurance  Co.,  'or  example,  in  Maryland,  insured  241  of 
our  day  care  centers,  as  they  insured  quite  a  few  throughout  the 
United  States.  They  specialized  in  that  market.  Mission  Insurance 
Co.,  sustained  some  rather  severe  losses.  They  were  in  a  position 
where  they  lost  their  reinsurance  contracts  and,  ultimately  and 
most  recently,  were  taken  over  in  rehabilitation  by  the  California 
Insurance  Commissioner. 

It  has  dislocated,  as  a  result,  a  lot  of  the  day  care  centers  that 
were  insured  through  Mission.  Other  commercial  carriers  were  not 
in  a  position,  they  were  not  geared  up  in  some  instances,  or  they 
were  not  able  in  other  instances,  and  in  yet  other  instances  they 
were  unwilling  to  venture  into  a  new  area  of  writing  day  care. 
Again,  that  was  a  specialty  line.  Not  many  companies  were  writing 
that  sort  of  business.  And  I  am  again  referring  to  the  commercial 
lines. 

You  did  have  in  the  day  care  situation  a  lot  of  homeowner  per- 
sonal  lines  suoh  as  State  Farm,  Nationwide,  Allstate,  and  some 
others  who  were  writing  as  a  rider  to  their  homeowner's  policy  the 
liability  coverage  needed  for  the  family  day  care  of  six  and  fewer 
kids. 

You  had  a  similar  situation  with  Transit  Casualty  Insurance  Co., 
that  insured  a  lot  of  the  transportation  facilities.  I  know  in  my 
State,  for  example,  they  had  mass  transit  system.  They  had  a  lot  of 
the  restaurant  and  bar  owners  and  tavern  owners.  This  company  is 
now  in  liquidation  as  a  result  of  going  broke  and  is  now  out  of  the 
business  of  insurance.  And  that  has  also  caused  a  dislocation  of  a 
lot  of  the  insureds  having  now  to  seek  coverage  elsewhere.  And  a 
lot  of  the  other  companies,  again,  are  not  specializing  in  those  mar- 
kets and,  having  difficulties  of  their  own,  really  are  not  in  a  posi- 
tion, for  the  most  part,  of  either  picking  up  new  business  or  even 
continuing  some  of  the  existing  business. 

We  have  had,  as  I  indicated,  Mr.  Chairman,  an  increase  in  sever- 
ity and  frequency  of  claims  and  the  amounts  of  payouts  by  the  in- 
surance companies.  I  also  indicated  to  you  that  the  insurance  in- 
dustry itself  has  helped  to  self-inflict  some  of  the  wounds  that  they 
sustained  in  this  whole  process. 

When  you  had  a  situation  where  the  insurance  companies,  as  a 
result  of  the  interest  rates  falling,  should  have  gotten  out  of  that 
cash-flow  underwriting  process,  and  they  could  have  at  a  point  in 
time  still  sustained  loss  but  it  would  have  been  less  of  a  loss  than 
they  sustained  by  bringing  their  products  back  to  a  more  reasona- 
ble pricing  as  to  the  product  itself  and  the  payout  of  that  product. 
But  competition,  competitive  forces,  had  taken  hold. 

There  was  one  company,  and  the  company,  specifically,  was 
Aetna  which  early  on  attempted  to  get  out  of  this  situation  of  keep- 
ing their  prices  low,  while  maintaining  market  shares.  They  were 
just  getting  out  of  that  cash-flow  underwriting  process,  because 
they  were  losing  money.  They  attempted,  and  within  the  first  4 
months,  lost  a  great  percent  of  their  market  share.  A  lot  of  it  was 
good  insureds  that  just  left  the  process. 
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It  was  very  difficult.  They  participated  in  the  cash-flow  under- 
writing business  way  too  long.  A  lot  of  the  insurance  regulators 
found  themselves  in  a  very  difficult  position,  n^vlf  included. 

I  thought  I  would  never,  ever  be  in  a  position  of  telling  an  insur- 
ance company  that  they  were  charging  too  little  premium  to  the 
insureds.  And  it  is  very  difficult  to  go  to  some  manufacturer  or 
some  restaurant  or  day  care  folks  and  say  that  your  premium  is 
too  low  and  you  ought  to  be  paying  more,  but  several  of  the  regula- 
tors did  force  that  issue.  I  issued  several  orders  to  the  various  com- 
panies that  we  determined  were  charging  inadequate  rates  at  the 
time  and  ordered  them  to  raise  their  rates. 

We  were  just  waiting  for  the  moment  when  they  would  come  to 
get  me  to  put  me  away,  but,  fortunately,  that  didn't  happen. 

So,  we  were  in  a  position  where  the  economy,  increase  in  losses, 
and  the  cash-flow  underwriting  process  has  really  caused  a  lot  01 
the  severe  problems  that  we  have  today. 

The  remainder  of  the  written  statement,  Mr.  Chairman,  you  indi- 
cated that  you  are  going  to  put  into  the  record.  I  will  stop  at  this 
point  and  wait  for  any  questions  that  you  might  have. 

[The  prepared  statement  of  Mr.  Muhl  follows:] 
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February  21 ,  1986 

The  Honorable  Lowell  weiker,,  Jr. 
Chairman 

Senate  Small  Business  Carmittee 
United  States  Senate 
Washington   D.  C.  20510 


Dear  Mr.  Chairman: 


My  name  is  Edward  J.  Muhl,  Insurance  Carmissioner  of  the  State 
of  Maryland  and  Vice        ident  of  the  National  Association  of  Insurance 
Cotmissioners .    I  am  he     representing  the  NAIC  which  is  an  association 
of  all  the  i  julatory  officials  of  the  fifty  states,  District  of 
Columbia  and  the  four  U.  S.  territories  of  Guam,  American  Samoa,  Virgin 
Islands,  and  Puerto  Rico. 


On  behalf  of  my  many  colleagues  and  the  NAIC,  we  thank  you  for 
the  opportunity  tc  appear  before  your  carmittee  and  to  offer  testimony 
which  we  hope  you  will  fir*  of  benefit  and  interest. 


Attached  to  this  written  testimony  you  will  find  a  copy  of  a 
recently  conducted  survey  the  NAIC  conducted  of  the  states  in  order 
to  determine  specific  problem  lines  of  insurance. 
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Mr.  Chairman,,  allow  me  to  preface  my  remarks  by 
first  noting  that  the  State  Insurance  Regulators  are 
not  newcomers  to  the  problems  that  you  are  addressing. 
Wo  have  been  on  the  front  line  dealing  with  these  issues 
every  moment  of  every  day  listening  to  the  complaints  of 
the  family  day  care  operators,,  the  long-haul  truckers,, 
obstetricians,  municipalities  and  counties  and  the  many 
others,  including  the  insurance  industry,  who  are  affected 
and  impacted  by  this  situation. 

We  have  a  good  understanding  of  the  problems,,  and 
equally  important,  a  good  understanding  of  the  solutions 
needed.    Many  solutions  have  already  been  offered  v^ich 
hnve  been  molded  to  the  best  interest  of  the  citizens  in 
our  individual  jurisdictions.    The  solutions  that  could 
positively  impact  on  the  problems  have  already  been  implemented 
and  a  lot  of  what  can  be  done,  has  been  done,,  by  the  several 
statos. 

The  insurance  industry  and  the  individual  companies 
that  comprise  this  industry  arc  not  unregulated.  As 
a  matter  of  fact,,  they  are  highly  regulated,,  and,  in  my 
opinion,  well  regulated  by  the  many  states.    There  are 
critics,  Mr.  Chairman,  of  the  state  regulation  as  there 
are  critics  of  federal  regulation.    But  I  strongly  suggest 
to  you  and  to  your  committee  that  state  regulation  of 
insurance  is  alive  and  well  and  quite  capable  of  responding 
to  the  needc  of  the  citizens  we  serve  on  matters  within  our 
control. 
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The  National  Association  of  Insurance  Commissioners  serves  to 
bring  together  the  state  regulators ,  to  share  in  the  problems  and 
particularly  the  solutions  that  transcend  jurisdictional  bound- 
aries.   Our  organization  assists  in  supplying  the  uniformity 
needed  in  those  most  critical  areas  dealing  with  solvency  and 
financial  regulation  and/  at  the  same  time,  provides  for  the 
individuality  of  the  several  states  where  some  problems  and  the 
solutions  to  those  problems  are  unique.     The  NAIC  provides  a 
national  forum  but  assures  individual  state  identities  because  not 
all  states  are  experiencing  the  same  problems  nor  the  same  degree 
of  severity.    Each  state  is  unique  and  thp  problems  they  face, 
although  having  some  similarities  may  be  different  as  the  solu- 
tions will  be  different. 

In  order  to  fully  understand  the  availability  concerns 
existing  today,  it  is  important  to  understand  the  several  compo- 
nent parts  of  the  problem  that  has  brought  us  to  this  point. 

There  are  approximately  5,500  licensed  United  States  insur- 
ance companies  of  which  approximately  2,100  are  life  and  health 
insurance  carriers.    The  remainder,  3,400,  are  property/casualty 
insurers.    This  3,400  is  further  identified  as  having  approximate- 
ly 53%  who  underwrite  personal  lines  of  insurance  only  such  as 
automobile  and  homeowners,  and  the  remainder  of  the  1,600  are 
licensed  to  write  commercial  insurance  which  includes  workers 
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compensation,  commercial  automobile,  commercial  multi-peril  and 
commercial  general  liability  and  specialty  lines.     If  you  exclude 
workers  compensation  companies,  you  would  have  approximately  1,100 
companies  writing  various  of  the  commercial  lines  in  question. 

Each  of  these  companies  represent  individual  independent 
businesses  of  different  sizes  and  different  capacities  or  abil- 
ities to  write  insurance,  who  are  seeking  to  sell  their  products, 
pay  expenses  and  earn  a  profit  not  unlike  any  other  businesses 
that  function  in  our  free  enterprise  system.    Each  insurer  who 
ventures  into  this  business  of  risk  taking  and  risk  sharing  does 
so  with  the  logic  and  thought  that  if  they  can  predict  their  loss 
exposure,  they  can  charge  an  appropriate  premium  and  thus  make  a 
profit.    Unfortunately,  it's  not  a  very  simple  or  easy  process 
becaus    of  the  many  forces  that  come  to  bear  on  the  system. 
Competition,  government  and  regulatoiy  controls  and  intervention, 
predictability  and  measurability  of  risk  exposures,  reinsurance, 
world  economies  and  the  management  ability  of  individual  insurers 
to  name  a  few,  serve  to  have  a  direct  as  well  as  indirect  bearing 
on  the  functioning  of  this  system  as  a  whole. 

The  business  of  insurance  historically  has  been  cyclical  in 
nature.    The  companies  evaluate  their  risks,  attempt  to  predict 
with  as  much  certainty  as  possible  their  future  losses,  and  adjust 
their  premium,  up  or  down,  to  cover  those  predictions  as  to  losses 
while  attempting  to  remain  competitive.    The  pendulum,  in  years 
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pa»t,  would  swing  in  near  thr^e  year  cycles  due,  m  part,  to  a 
degree  of  stability  that  existed  in  a  world  economy,  the  ability 
to  spread  the  risks  over  a  large  base  of  insureds  and  an  avail- 
ability of  secondary  jr  reinsurance  to  fill  the  capacity  voids  of 
the  primary  insurers. 

The  task  though  of  predicting  future  losses,  measuring  and 
evaluating  risks  and  spreading  that  risk  has  become  difficult. 
Narrowly  defined  and  limited  contracts  have  been  broadened  by 
judicial  interpretation.    Insurers  on  a  consistent  basis  are  being 
required  to  pay  for  risk  exposures  that  were  never  intended  or 
contemplated  by  the  insurance  contract  and,  equally  important, 
where  a  premium  was  not  previously  collected  for  such  an  exposure. 

The  bulk  of  this  has  translated  into  solvency  concerns  for 
major  segments  of  the  insurance  industry,  and  thus  directly 
impacts  on  the  ability  or  the  capacity  of  the  industry  to  write 
either  new  or  existing  lines  of  insurance.    The  primary  carriers 
in  the  United  States  market  never  had  the  capacity  to  write  all 
tue  insurance  demanded  by  the  various  markets.    Therefore,  there 
was  a  strong  reliance  on  the  reinsurance  facilities  to  fill  this 
capacity  void.    Unfortunately,  the  losses  sustained  by  the  primary 
carriers  have  also  been  sustained  by  the  reinsurance  facilities 
which  has  caused  them  to  reevaluate  their  position  in  the  market. 
Reinsurance  has  been  disappearing  for  certain  of  these  lines  or 
the  costs  of  reinsurance  to  the  primary  carriers  have  increased 
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dramatically  for  yet  other  lines,  thus  exacerbating  the  problems 
noted. 

The  insurance  industry  is  responsible  for  self-inf lxctxng 
some  of  the  wounds  they  sustained  due  in  part  to  their  participa- 
tion in  the  cashflow  underwriting  process.    We  had  an  uncontrolled 
economy  with  double  digit  inflation  and  an  unprecedented  prime 
interest  rate  of  21%  leaving  open  the  door  for  the  many  insurers 
to  indulge  in  certain  practices  which  aggravated  and  worsened  the 
cycle.     Insurers  were  able' to  .convert  low  premium  dollar  income 
for  high  short-term  investment  yields,  thus  creating  a  large 
volume  of  ill  priced  and,  in  some  instances,  long-term  business  on 
their  books.  Competitive  forces  were  quite  fierce. 

The  interest  rates  fell  dramatically  over  a  relatively  short 
period  of  time  leaving  the  insurance  industry  m  quite  a  dilemma. 
There  was  a  fear  that  to  raise  prices  m  some  semblance  of  order 
to  compensate  for  the  risk  exposures  would  mean  a  loss  of 
marketshare.    The  industry,  for  the  most  part,  was  unwilling  to 
make  such  a  tinely  transition  and  was  severely  caught  in  a  tii*c 
lag  of  recovery.    To  make  matters  worse,  many  companies,  now 
experiencing  solvency  concerns  and  with  fear  for  survival,  were 
withdrawing  from  many  of  the  markets  totally.    There  has  been  an 
overreaction  in  many  instances  where  some  of  the  companies  have 
withdrawn  from  the  unprofitable  as  well  as  the  profitable  markets 
causing  dislocation  of  many  policyholders. 

It  is  important  to  remeriber  that  all  insurance  companies  do 
not  write  the  same  lines  of  insurance  nor  do  they  ha*ve  the  same 
capacity  or  expertise.    Much  of  the  commercial  business  is  written 
by  specialty  companies  or  companies  that  specialize  in  certain 
markets.  Medical  malpractice  for  an  example,  is  written  in  varing 
degrees  and  amounts  by  approximately  30  insurance  companies.  Day 
care,  particularly  commercial  day  care  centers  ware  written  by  just 
a  few  carriers,  Mission  Insurance  Co.  being  the  primary  o#1e. 
Mission  ultimately  sustained  capital  and  surplus  deficiencies  and 
was  unable  to  retain  certain  of  its  reinsurance  contracts. 
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Mission  was  recently  taken  over  in  rehabilitation,  thus  dislocating 
quite  a  few  day  care  centers  nationally.  Many  of  the  other  commercial 
lines  carriers  were  not  geared  to  write  such  coverages  and  due  to 
the  perceived  volatile  potential  for  loss,  few  if  any  initially 
moved  to  fill  this  capacity  void. 

Many  factors,  some  controlled  while  others  uncontrolled  came 
to  bear  on  the  industry  thus  cheating  the  most  severe  cycle  in  the 
history  of  insurance.    State  governments  and  regulators  responded 
by  offering  immediate  relief  where  possible  and  identifying  other  snort 
term  as  well  as  longer  term  solutions  to  the  many  problems.  The 
individual  states  as  well  as  the  NAIC  responded  promptly  by  creating 
market  assistance  programs,  searching  for  alternative  insurance 
sources,  establishing  a  national  clearinghouse  of  availability 
information  and  exploring  legislative  involuntary  insurance 
mechanisms  such  as  Joint  Underwriting  Associations.    Using  my  state 
as  an  example,  Governor  Hughes  of  Maryland, aware  of  the  then  growing 
availability  problem,  supported  legislation  in  the  198  5  General 
Assej»My  that  allowed  Maryland's  Medical  Malpractice  Insurance  Company 
to  expand  it's  writings  to  other  *-  alth  care  professionals.  This 
has  served  to  create  an  available  malpractice  market  for  nurse 
mid-wives,  dentists,  and  other  health  providers. 

Concerned  also  with  the  severity  of  the  availability  and 
affordability  problems,    Governor  Hughes  formed  two  separate  task 
forces,  one  on  medical  malpractice  and  one  on  general  liability 
for  the  other  commerical  markets.    The  ma^or  thrust  was  to  identify 
specific  causes  of  these  problems  and  to  determine  the  most 
appropriate  administrative  and  legislative  solutions.    The  Governor 
has  submitted  a  comprehensive  package  of  bills  to  the  legislature 
that  will  have  a  meaningfull  impact  on  these  problems.    Many  of  the 
state  3urisdictions  are  proceeding  in  a  similar  manner. 

The  individual  state  regulators  in  coordination  with  the  NAIC 
responded  to  these  problems.    The  LOllowmg  represents  a  summary  of 
the  various  actions  taken: 
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1.  There  has  been  a  universal  response  by  all  state 
insurance  departments  by  law,  order,  regulation  or 
notice  prohibiting  companies  from  cancelling  at  mid- 
term of  policy  contract  or  attempting  to  raise 
premiums  mid-term  of  contract. 

2.  Proper  notice  of  ncn-renewals  is  being  required  to 
allow  the  insured  sufficient  time  to  find  alterna- 
tive markets. 

3.  The  majority  of  states  have  cieated  voluntary  market 
assistance  programs  and  open  telephone  hotlines. 

The  market  assistance  programs  are  efforts  to  create 
markets  where  none  presently  exist,  matching  buyer 
and  seller  of  insurance.     These  efforts  have  worked  quite 
well,  particularly  in  the  area  of  day  care  liability. 

The  NAIC  has  responded  by  creating  a  National  Clearinghouse 
concept  gathering  information  as  to  specific  company 
capacity  in  specific  geographic  areas  ?nd  disseminating 
that  information  to  the  states  f^r  use  in  their  market 
assistance  programs. 

4.  Market  conduct  examinations  are  being  initiated  by  the 
states  of  any  insurer  whose  market  practices  and 
activities  are  questioned.    Several  examinations  have 
commenced    and  have  been  completed.     Insurance  companies 
found  in  violation  of  any  of  the  insurance  laws  are 
taken  to  task. 

5.  Many  states  are  addressing  availability  problems  by 
sponsor in j  legislation  which  creates  involuntary 
insurance  mechanisms  such  as  Joint  Underwriting 
Associations  (JUAs) .    As  a  prerequisite  to 
licensure,  all  companies  licensed  in  a  given  state 
will  have  to  accept  certain  of  tnese  risks  as 
insureds  with  that  company. 
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The  majority  of  the  states,  either  through  their 
Governor's  Office,  Insurance  Division  or  the  state 
Legislatures  have  formed  special  task  foices  to 
review  the  unique  problems  of  these    states  and  to 
suggest  legislative  remedies.     These  legislative 
initiatives  take  various  forms  depending  upon  the 
need  of  the  local  jurisdiction.     Some  of  the  noted 
initiatives  deal  with  meaningful  reform  of  the  legal 
liability  system:     (a)  caps  on  awards;   (b)  reinsti- 
tution  of  governmental  immunity;   (c)  re-evaluation 
of  competitive  rating  versus  prior  approval  rating 
mechanisms;   (d)  joint  underwriting  associations  or 
legislatively  created  market  alternatives  such  as 
medical  mutual  liability  insurance  companies,  law- 
yer's malpractice  insurance  mechanisms  and  other 
residual  market  mechanisms;    (e)  malpractice  arbitra- 
tion mechanisms  for  health  providers;   (f)  strength- 
ening peer  review  and  professional  licensing  procedures 
(g)  elimination  of  legal  barriers  allowing  for  pooling 
of  risks  and  self-insured  programs  for  governmental 
entities;    (h)  limiting  counsel  fees  in  certain  circum- 
stances based  on  percentage  of  the  award;   (i)  reducing 
the  statue  of  limitations  in  cases  of  a  minor. 

The  NAIC  has  formed  a  legal    liability  task  force  to 
review  the  legal  liability  system  and  the  effect  it 
has  on  the  consumer  and  the  availability  of  insurance 
generally . 

Premium  rates  are  being  monitored  and  reviewed  to 
determine  whether  the  rates  charged  are  excessive  for  the 
product  being  sold  and  the  risk  exposure  that  is  attached. 
Premium  rates  are  also  being  monitored  to  determine  xf  they 
are  inadequate  as  well  as  unfairly  discriminatory. 


9 


677 


The  states  share  m  the  concerns  of  availabxlxty  and 
af fordability  and  the  impact  this  has  on  our  citizens, 
insurance  consumers,  and  industry  alike.    Many  efforts 
are  being  made  to  resolve  these  problems,  and  we  are 
pleased  to  suggest  that  a  great  deal  of  progress  has  been 
made.     Insurers  are  rebounding  and  voluntary  efforts  are 
being  seen  to  address  these  concerns.     Continental  Insurance 
Company,  USF&G,  and  Liberty  Mutual,  to  name  three,  have 
announced  insurance  programs  created  to  insure  day  care 
facilities      Other  carriers  have  initiated  programs  to 
insure  yet  other  commercial  entities  which  is  a  positive 
sign  of  recovery. 

There  are  risks,  though,  that  cannot  and  probably  should 
not  be  insured  because  of  the  inability  to  measure  the  cost 
of  such  risks.     I  refer  to  pollution  liability  in  its  various 
forms  as  one  example.    Unless  changes  are  made,  and  the  liability 
system    provides  more  stability,  these  risks  will  not  be 
insurable  at  any  cost. 

We  are  finding  many  businesses  and  individuals  going 
self  insured  for  many  risks  which  result  only  in  a  temporary 
or  interim  solution.     The  difficulty  remains  in  that  by 
self  insuring,  they  are  merely  transferring  the  method  of 
payment  and  not  addressing  the  root  cause  ,of  the  rising 
cost. 

The  last  issue  that  I  would  like  to  address  deals  with 
solvency.    One  of  the  most  important  roles  of  a  regulator, 
in  addition  to  consumer  protection,  is  insurance  company 
solvency  protection  and  insolvency  detection.    When  a  company 
enters  into  an  insurance  contract  and  collects  a  premium,  they 
make  a  promise  and  a  commitment  to  the  policyholder.  These 
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policyholders  come  to  rely  on  that  promise  and  it  is 
important  to  assure  that  these  companies  remain  viable 
and  able  to  fulfill  their  promise  and  commitment  one 
year,  five,  twenty  or  thirty  years  in  the  future,     in  the 
unfortunate  event  of  an  insolvency,  the  policyholders' 
interest  must  also  be  projected. 

The  individual  state  regulators  take  their  statutory 
charge  quite  seriously  and  attempt  to  provide  those 
protections  necessary.     For  your  information,  Mr.  Chairman, 
the  many  states  provide,  in  coordination  with  one  another 
and  with  the  assistance  of  the  National  Association  of 
Insurance  Commissioners,  one  of  the  most  advanced  solvency 
monitoring  mechanisms  available.     We  are  able  to  devote 
staff  resources  in  excess  of  6,0"'G  personnel  to  the  various 
regulatory  functions.     There  are  over  1£00  highly  qualified 
and  exparienced  financial  and  market  conduct  examiners,  and 
the  states  contribute  over  200  million  dollars  each  year 
toward  the  cost  of  regulation. 

On  behalf  of  the  NAIC  and  my  nuny  colleagues,  I  would 
li  :e  to  again  thank  you  for  the  opportunity  to  appear  before 
youi  comuittee  to  offer  testimony.     I  will  be  pleased  to 
c...swer  any  questions  you  or  your  committee  members  may  havk. 


Respectfully  submitted, 


Edward  J.  Muhl 
Vice  President  NAIC 
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Senator  Pressler.  Thank  you  very  much. 
Mr.  Bowman. 

STATEMENT  OF  HON.  WOODS  BOWMAN,  REPRESENTATIVE, 
ILLINOIS  HOUSE  OF  REPRESENTATIVES,  EVANSTON,  IL 

Mr.  Bowman.  Thank  you,  Senator  Pressler. 

I  am  Representative  Woods  Bowman  from  Evanston,  IL.  I  am 
here  before  you  today  as  a  representative  of  the  National  Confer- 
ence of  State  Legislatures.  I  serve  as  vice  chairman  of  NCSL's  Gov 
ernment  Operations  and  Regulation  Committee  which  has  jurisdic- 
tion over  several  is3ues,  including  liability  insurance  availability 
and  affordability. 

I  will  not  read  my  entire  text,  but  I  would  like  to  read  excerpts 
from  it  to  highlight  my  points. 

Senator  Pressler.  We  shall  place  your  entire  text  in  the  record. 

Mr.  Bowman.  Thank  you. 

I  simply  wish  to  highlight  certain  points. 

First  of  all,  over  1,200  pieces  of  legislation  posing  a  wide  array  of 
potential  remedies  have  already  been  introduced  in  the  State  legis- 
latures of  our  Nation,  including,  Mr.  Chairman,  33  in  your  home 
State  of  South  Dakota.  It  is  premature  to  say  with  any  degree  of 
accuracy  just  what  legislation  will  pass  or  what  will  provide  short- 
and  long-term  relief  regarding  costs  and  availability  of  liability  in- 
surance, but  I  do  want  to  assure  this  committee  and  the  Senate  of 
the  United  States  that  it  is  an  item  that  has  the  highest  priority  in 
every  one  of  the  50  States. 

It  is  obvious  that  the  State  legislators  are  responding  expedi- 
tiously to  the  crisis.  Many  States,  including  Maryland,  Washington, 
Colorado,  and  Michigan  have  completed  interim  study  reports.  Sev- 
eral others,  including  New  York,  Arizona,  Texas,  and  Illinois  cur- 
rently have  task  forces,  commissions,  or  special  study  groups  sur- 
\9ying  the  extent  of  the  problem  and  weighing  the  potential 
impact  of  proposed  solutions. 

NCSL  itself  has  made  liability  insurance  one  of  its  top  priorities 
and  has  published  several  reports,  some  of  which  have  been  previ- 
ously shared  with  this  committee's  membership.  And  I  will  indicate 
at  this  time  that  there  are  three  other  reports  that  are  in  the 
works  and  will  be  available  very  soon:  "Liability  Insurance:  Feder- 
al Jurisdiction  and  Initiatives,"  "Regulatory  Initiatives  and  Liabil- 
ity Insurance/'  and  "Risk  Management  Practices"  are  the  titles  of 
these  reports  that  are  now  in  preparation.  We  expect  them  to  be 
available  within  the  next  2  months. 

In  my  home  State  of  Illinois,  five  of  Chicago's  suburbs  and  the 
city  of  Decatur  have  had  difficult  experiences  in  obtaining  liability 
insurance.   Three  cities,  Rockford,  Naperville,  and  Arlingtc 
Heights  have  opted  for  self-insurance,  as  has  Springfield's  public 
transit  system. 

Elsewhere  in  the  State,  Pringle  Express  Trucking^  has  ceased  op- 
erations because  it  cou^  not  pay  the  quoted  premiums  from  pro- 
viders. A  Bellville  asbe^  js  removal  contractor  has  reported  that  he 
is  experiencing  a  similar  fate,  and  the  village  of  Robbins  has  been 
ordered  to  pay  a  $750,000  judgment  won  by  a  former  police  officer, 
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and  that  village  had  gone  bare  because  of  the  current  insurance 
prices. 

I  have  brought  with  me  some  materials  that  I  will  make  avail- 
able to  the  committee  to  provide  further  illustrations,  particularly 
in  the  area  of  day  care.  I  have  an  article  from  my  own  neighbor- 
hood newspaper  from  October  1985  detailing  some  specific  insur- 
ance problems  in  specific  day  care  centers.  I  have  some  material 
from  the  Day  Care  Action  Council  of  Illinois  that  includes  a  letter 
from  a  member  of  the  State  advisory  committee  on  day  care.  Let 
me  just  read  one  short  paragraph  from  that  letter  in  terms  of  the 
solutions  that  are  being  considered: 

I  am  aware  of  recent  legislation  to  allow  claims  made  coverage  and  feel  I  know 
enough  about  the  issue  to  know  that  we  do  not  want  that,  even  though  it  promises 
lower  prpmiums  ia  II*?  short  term.  Illinois  may  be  considering  exclusionary  lan- 
guage. I  object  to  this  also,  even  if  an  allegation  against  the  center— however  ridicu- 
lous and  unfounded— could  bankrupt  the  program  in  the  cost  of  legal  defense  and 
not  a  part  of  the  insurance. 

Illinois  has  approached  the  problem  in  several  ways. 

I  beg  your  pardon.  I  forgot  to  add  that  I  have  some  material  here 
from  the  United  Way  of  Chicago  which  has  done  a  detailed  survey 
of  57  recipient  agencies  and  has  provided  excellent  statistical  infor- 
mation regarding  different  lines  of  insurance  rather  than  merely 
pooling  all  the  data  in  an  aggregate. 

We  have  approached  the  problem  several  ways.  Each  of  the 
actors  in  the  process  has  taken  to  date  directly  or  indirectly  ought 
to  relieve  the  liability  insurance  problems  which  small  businesses 
have. 

Last  October,  we  passed  Senate  bill  907  which  forbids  mid-term 
cancellations  of  policies  unless  there  are  specific  provisions,  such  as 
nonpayment  of  premiums.  House  bill  2607  has  been  introduced  re- 
quiring that  a  90-day  notice  of  cancellation  be  sent  to  insureds.  On 
December  2,  our  insurance  department  launched  a  market  assist- 
ance plan  which  has  helped  small  b'-  <iess  and  others  with  insur- 
a~?e  availability  diificulties.  And  on  ani  on. 

i  would  just  say  r.hat  I  have  provided  here  a  list  of  about  three 
pages  of  remedies  that  the  States  are  pursuing.  In  response  to  a 
question  that  was  raised  by  Senator  Levin  to  the  previous  wit- 
nesses where  he  asked  the  witnesses  to  demonstrate  or  testify  to  a 
failure  of  State  reguhtion,  let  me  just  say  that  by  June  30,  two- 
thirds  of  the  States  will  have  completed  their  legislative  sessions 
for  thi3  year  and  will  have  considered  many  of  the  items  on  this 
three-page  list. 

I  believe  it  would  be  appropriate  and  useful,  in  fact,  for  the 
Senate  not  to  move  ahead  prior  to  that  time,  because,  among  other 
things,  we  will  have  generated  many  issue  analyses  and  task  force 
reports  that  I  believe  will  be  useful  to  the  Senate's  deliberation. 
And  I  believe  a  more  definitive  answer  to  Senator  Levin's  question 
about  what  the  States  are  doing  or  are  not  doing  will  be  available 
at  that  time. 

Let  me  just  conclude  my  testimony  with  some  specific  NCSL  po- 
sitions that  we  would  like  to  bring  to  the  attention  of  the  commit- 
tee. 

First,  we  feel  that  States  should  work  out  the  problems  with  af- 
fordability  and  availability  of  liability  insurance.  This  is  not  a  dis- 
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missal  of  the  possible  need  for  examining  the  McCarran-Ferguson 
Act,  anti-trust  exemptions,  Federal  reinsurance,  and  the  idea  of 
Federal  regulatory  standards  which  some  groups  have  raised. 

The  potential  role  of  the  Federal  Government  in  liability  insur- 
ance is  a  subject  which  NCSL's  State-Federal  assembly  will  review 
further  in  May  of  this  year.  Over  half  the  States  will  have  conclud- 
ed their  sessions  by  then — I  think  it  is  about  two-thirds — and  we 
ought  to  have  an  excellent  understanding  of  State  capacity  to 
manage  the  various  aspects  of  existing  liability  insurance  prob- 
lems. 

Second,  Congress  shorld  take  corrective  action  in  areas  such  as 
environmental  liability  insurance,  truckers'  coverage,  and  the 
Price-Anderson  Act  where  the  Federal  Government  already  has  ju- 
risdiction. 

Third,  we  hope  the  Congress  will  cooperate  with  organizations 
such  as  NCSL  and  othei  State  and  local  governments  and  their  or- 
ganizations to  ide.  ify  remedies  which  will  potentially  work  to 
ensure  that  situations  such  as  we  have  today  do  not  occur  again. 

Fourth,  we  hope  the  Congren  will  intervene  where  it  appears 
that  States  have  exhausted  all  proposed  remedies,  where  their  im- 
pacts have  been  analyzed,  and  have  found  that  problems  with  af- 
fordability  and/or  availability  yet  persist. 

Fifth,  we  are  optimistic  that  hearings  will  continue  which  will 
heighten  the  understanding  of  the  oxisting  crisis  and  preside  a 
forum  for  remaining  crrrent  on  State  developments.  This  issue  is  a 
moving  target  with  nationwide  and  even  international  overtones. 
NCSL  remains  ready  to  assist  the  Congress  in  its  deliberations. 

Lastly,  I  would  enter  into  the  j  ecord  an  editorial  from  the  Wil- 
mette  Life  which  is  a  north  shore  suburban  Chicago  newspaper. 
The  north  shore  of  Chicago  is  home  to  many  small  businessmen 
and  also  many  insurance  executives.  TM  title  of  the  editorial  is 
"Jnsuring  Sound  Change."  After  review  of  the  issues,  it  concludes 
that  much  more  information  is  needed  before  sound  revision,  par- 
ticularly in  the  tort  reform  arer.  can  proceed,  and  it  recr  mmendd 
that  perhaps  1987  would  be  the  year  for  that  and  instead  recom- 
mends for  the  current  year  to  do  some  fine  tuning  but  renlly  urges 
a  go  slow  approach  which  I  believe  is  consistent  v  I' h  the  NCSL 
policy  of  giving  the  State?  a  *  ince  to  work  out  those  proole^s 
themselves. 

Thank  you. 

[The  prepared  statement  c.  >wman  follows:] 
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STATEMENT  OF  REPRESENTATIVE  WOODS  BOWMAN, 
ILLINOIS  HOUSE  OF  REPRESENTATIVES 

I  AM  STATE  REPRESENTATIVE  WOODS  BOWMAN  OF  EVANSTON,  ILLINOIS.    I  APPEAR 
BEFORE  YOU  TODAY  AS  A  REPRESENTATIVE  OF  THE  NATIONAL  CONFERENCE  OF  STATE 
LEGISLATURES.    I  SERVE  AS  A  VICE-CHAIR  OF  NCSL'S  GOVERNMENT  OPERATIONS  AND 
REGULATION  COMMITTEE  WHICH  HAS  JURISDICTION  OVER  SEVERAL  ISSUES  INCLUDING 
LIABILITY  INSUR/^  AVAILABILITY  AND  AFFORDABILITY. 

THE  NATIONAL  CONFERENCE  OF  STATE  LEGISLATURES  (NCSL)  IS  THE  OFFICIAL 
REPRESENTATIVE  OF  THE  NATION'S  7,461  STATE  LAWMAKERS.    THE  ORGANIZATION  PROVIDES 
BASIC  ISSUE  RESEARCH,  TECHNICAL  ASSISTANCE,  COMPREHENSIVE  FEDERAL  BUDGET  AND 
FUNDING  DATA  AND  TRAINING  SERVICES  FOR  LEGISLATORS  AND  THEIR  STAFFS.    SINCE  ITS 
CREATION  IN  1975,  NCSL  HAS  ALSO  SERVED  AS  THE  WASHINGTON,  D.C.  LIAISON  Fo*  ALL 
STATE  LEGISLATURES.    NCSL'S  STATE-FEDERAL  ASSEMBLY  HAS  ADOPTED  POLICIES  ON  A 
RANGE  OF  ISSUES  AFFECTING  INTERGOVERNMENTAL  RELATIONS,  INCLUDING  LIABILITY 
INSURANCE. 

I  APPRECIATE  THIS  OPPORTUNITY  TO  SHARE  WITH  YOU  NCSL'S  CONCERNS  REGARDING 
THE  AFFORDABILITY  AND  AVAILABILITY  ijF  LIABILITY  INSURANCE.    THIS  ISSUE  RANKS  AT 
THF  TOP  OF  VIRTUALLY  EVERY  STATE  LEGISLATURE'S  AGENDA  IN  1986.    AMONG  THE  SEVEN 
STATES  NOT  IN  SESSION,  INTERIM  STUDY  GROUPS  ARE  OCCUPIED  PRIMARILY  WITH  THE 
CAPACITY  CRISIS.    NORTH  CAROLINA  CONVENED  A  SPECIAL  SESSION  ON  THIS  ISSUE  THIS 
WEEK  AND  MONTANA  HAS  SIMILAR  PLANS  FOR  MARCH, 

OVER  1,200  PIECES  OF  LEGISLATION  POKING  A  WIDE  ARRAY  OF  POTENTIAL  REMEDIES 
HAVE  ALREADY  BEEN  INTRODUCED.    LEGISLATION  HAS  BEEN  ACCOMPANIED  BY  UNCOUNTED 
REGULATORY  INITIATIVES.    IT  IS  PREMATURF  TO  SAY,  WITH  ANY  DEGREE  OF  ACCURACY, 
JUST  WHAT  LEGISLATION  WILL  PASS  OR  WHAT  WILL  PROVIDE  SHORT-AND  LONG-TERM  RELIEF 
REGARDING  COST  AND  AVAILABILITY  OF  LIABILITY  INSURANCE. 
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WHAT  IS  OBVIOUS  IS  THAT  STATE  LEGISLATORS  ARE  RESPONDING  EXPEDITIOUSLY  TO 
THE  CRISIS.    MANY  STATES,  INCLUDING  MARYLAND,  WASHINGTON,  COLORADO  AND  MICHIGAN 
HAVE  COMPLETED  INTERIM  STUDY  REPORTS.    SEVERAL  OTHERS,  INCLUDING  NEW  YORK, 
ARIZONA,  TEXAS  AND  ILLINOIS,  CURRENTLY  HAVE  TASK  FORCES,  COMMISSIONS  OR  SPECIAL 
STUDY  GROUPS  SURVEYING  THE  EXTENT  OF  THE  PROBLEM  AND  WEIGHING  THC  POTENTIAL 
IMPACT  OF  PROPOSED  SOLUTIONS.    NCSL  HAS  MADE  LIABILITY  INSURANCE  ONE  OF  ITS  TOP 
PRIORITIES  AND  HAS  PUBLISHED  SEVERAL  REPORTS  (SOME  OF  WHICH  HAVE  BEEN  PREVIOUSLY 
SHARED  WITH  THIS  COMMITTEE'S  MEMBERSHIP)  AND  HELD  SEVERAL  NATIONWIDE  SEMINARS 
AND  PUBLIC  MEETINGS  ON  THE  SUBJECT. 

SCOPE  OF  THE  PROBLEM 

BOTH  PUBLIC  SECTOR  AND  PRIVATE  SECTOR  ORGANIZATIONS  FACE  SEVERE  PROBLEMS 
FINDING  AFFORDABLE  LIABILITY  INSURANCE.    MANY  ORGANIZATIONS  HAVE  BEEN  FACED  WITH 
MID-TERM  CANCELLATIONS  AND  NON-RENEWALS.    CERTAIN  LINES  OF  INSURANCE  HAVE  RISEN 
SO  HIGH  AS  TO  MAKE  THE  INSURANCE  IN  EFFECT  UNAVAILABLE.    ALTHOUGH  INSURANCE  IS  A 
CYCLICAL  INDUSTRY,  THIS  CRISIS  IS  MORE  SEVERE  THAN  CRISES  WE  HAVE  FACED  IN  THE 
PAST.    IT  IS  THE  SIMULTANEOUS  COMING  TOGETHER  OF  MANY  PROBLEMS  WHICH  MAKES  THIS 
CRISIS  MORE  SEVERE. 

THE  PRIVATE  SECTOR,  SMALL  BUSINESS  SPECIFICALLY,  HAS  BEEN  HARD  HIT  BY  THE 
CRISIS.    SOME  ENTREPRENEURS  AND  SERVICE  PROVIDERS  UNABLr  TO  GET  INSURANCE,  HAVE 
LOST  THEIR  LICENSES  TO  DO  BUSINESS.    ALMOST  EVERY  BUSINESS  *ND  NONPROFIT 
ORGANIZATION  IS  TOUCHED  IN  SOME  WAY  AND  MANY  ARE  SEVERELY  IMPACTED. 

THE  PUBLIC  SECTOR  HAS  BEEN  DIRECTLY  AFFECTED.    STATE  AND  LOCAL  GOVERNMENTS 
ARE  BROADLY  EXPOSED  TO  LIABILITY  AND  INSURANCE  PROBLEMS  GIVEN  THE  RANGE  OF 
GOVERNMENTAL  ACTIVITIES.    AS  A  RECENT  PENNSYLVANIA  HOUSE  OF  REPRESENTATIVES 
REPORT  STATED:    H ...  INSURANCE  MARKET  ECONOMICS  AND  DYNAMICS  APPEAL  TO  BE 
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ll-SUITED  TO  DEAL  WITH  THE  SPECIAL  SOCIAL  AND  POLITICAL  STATUS  OF  MUNICIPAL 
ENTITIES/    ALTHOUGH  A  STATE  OR  LOCALITY  MAY  BE  FINANCIALLY  HEALTHY,  IT  STILL 
MAY  NOT  HAVE  THE  RESOURCES  TO  BE  ENGAGED  IN  LENGTHY  AND  COSTLY  COURT  BATTLES. 
THUS,  STATES  AND  LOCALITIES  ARE  A  TARGET  ■  A  DEEP  POCKET  -  WHICH  CAN  BE 
PRESSURED  TO  SETTLE.    STATE  AND  LOCAL  GOVERNMENTS  HAVE  AlSO  BECOME  A  MORE 
ATTRACTIVE  TARGET  WITH  THE  LOSS  OF  SOVEREIGN  IMMUNITY.    ONLY  7  STATES  RETAIN  THE 
FULL  PROTECTION  OF  SOVEREIGN  IMMUNITY  TODAY  (ALABAMA,  ARKANSAS,  DELAWARE, 
KENTUCKY,  NORTH  DAKOTA,  VIRGINIA,  AND  WEST  VIRGINIA).    TOTAL  IMMUNITY  FOR 
MUNICIPALITIES  EXISTS  IN  ONLY  4  STATES  (ARKANSAS,  DELAWARE,  OHIO  AND  VIRGINIA). 

INCREASED  LIT IG IOUSNESS  AND  GREATER  TOTAL  DOLLAR  CLAIMS  PAYMENTS  HAVE 
SOMEWHAT  COMPROMISED  PREDICTABILITY  WITHIN  AN  INDUSTRY  WHERE  PREDICTABILITY  HAS 
USUALLY  BEEN  DIFFICULT  TO  GAUGE.    MIX  THIS  WITH  THE  NEED  TO  PROVIDE  REASONABLE 
COMPENSATION  TO  INJURED  PARTIES,  ENSURE  DUE  PROCESS  AND  EQUAL  PROTECTION  OF  THE 
LAW  AND  YOU  HAVE  A  MAJOR  CHALLENGE. 

STATE  REGULATORY  PRACTICES  AND  RESOURCES  HAVE  COME  INTO  QUESTION. 
CONTROL  OVER  RATE-SETTING  AND  EFFECTIVE  OVERSIGHT  OF  INSURERS  APPEARS  TO  RUN  THE 
ENTIRE  QUALITY  GAMUT.    TO  WHAT  EXTENT  REGULATORS  ALONE  COULD  HAVE  PREVENTED  OR 
TEMPERED  THIS  CRISIS  IS  A  MATTER  WHICH  VIRTUALLY  EVERY  STATE  IS  ADDRESSING. 

THESE  ARE  MERELY  EXAMPLES  OF  A  MYRIAD  OF  PROBLEMS  WITH  WHICH  THE  FIFTY 
STATES,  TO  VARYING  DEGREES,  ARE  CONFRONTED. 

SPE    ,  IC  PROBLEMS  FOR  ILLINOIS 

PROBLEMS  FOR  SMALL  BUSINESS  IN  ILLINOIS  MIRROR  MANY  OF  THOSE  BEING 
EXPERIENCED  NATIONWIDE.    DAY  Cm  PROVIDERS,  TRUCKING  COMPANIES,  RETAIL  LIQUOR 
STORE  OPERATORS,  HAZARDOUS  WASTE  OPERATORS,  AMUSEMENT  AND  RECREATIONAL  FACILITY 
OWNERS  ARE  AMONG  THE  SEVERAL  BUSINESSES  HIT  DRAMATICALLY  WITH  EXORBITANT  PREMIUM 
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INCREASES.    IN  RECENT  TESTIMONY  BEFORE  ILLINOIS*  GENERAL  ASSEMBLY,  SHALL 
BUSINESSMEN  REPORTED  PREMIUM  TNCREASES  RANGING  FROM  25%  -  1,000%. 

MIDTERM  CANCELLATIONS  BECAME  SO  COMMONPLACE  THAT  ILLINOIS*  INSURANCE 
COMMISSIONER  SET  UP  A  MARKET  ASSISTANCE  PLAN  TO  ADDRESS  PROBLEMS  WITH 
UNAVAILABILITY.    OF  COURSE,  UNAVAILABILITY  OOES  NOT  DISAPPEAR  WHEN  ThE  PREh 
TO  BE  PAID  IS  OR  BORDERS  CN  BEING  UNAFFORDABLE.    I  AM  PARTICULARLY  WARY  THAT 
SMALL  BUSINESSMEN  MAKING  THE  INITIAL  PREMIUM  PAYMENT,  AT  A  MUCH  HIGHER  COST,  MAY 
FAIL  TO  HAVE  THE  NEEDED  RESOURCES  TO  MAKE  FUTURE  PAYMENTS  ON  THEIR  POLICIES. 

SMALL  TO  MODERATE  SIZE  GOVERNMENTS  HAVE  BEEN  DEALT  SIMILAR  UNAVAILABILITY 
LAWS.    KNOX,  LIVINGSTON  AND  MADISON  COUNTIES  HAVE  HAD  DESPERATE  PROBLEMS 
SECURING  AMPLE  INSURANCE.    5  CHICAGO  SUBURBS  AND  THE  CITY  OF  DECATUR  HAVE  HAD 
SIMILAR  EXPERIENCES.    THREE  CITIES,  ROCKFCRD,  NAPERVILLE  AND  ARLINGTON  HEIGHTS 
HAVE  OPTED  FOR  SELf"- INSURANCE,  AS  HAS  OUR  CAP.TAL  CITY'S  PUBLIC  TRANSIT  SYSTEM, 
RATHER  THAN  CONTINUE  TO  TACKLE  THE  CYCLICAL  PREMIUM  ROLLER  COASTER,  WHICH  MOST 
BUSINESSES  AND  GOVERNMENT  CHOOSE. 

PRIKGLE  EXPRESS  TRUCKING  HAS  CEASED  OPERATIONS  BECAUSE  IT  COULD  NOT  PAY  THE 
QUOTED  PREMIUMS  FROM  PROVIDERS.    A  BELLEVILLE  ASBESTOS  REMOVAL  CONTRACTOR  HAS 
REPORTED  THAT  HE  IS  LIKELY  TO  FACE  A  SIMILAR  FATE.    THE  VILLAGE  OF  ROBBINS  WAS 
ORDERED  TO  PAY  A  $750,000  JUDGEMENT  WON  BY  FORMER  POLICE  OFFICER.    THAT  VILLAGE 
HAD  "GONE  BARE"  BECAUSE  OF  THE  CURRENT  CRISIS.    A  NAPERVILLE  PLUMBING  FIRM  AND  A 
DOWN STATE  ILLINOIS  ROOFER  ARE  TWO  OTHEP  EXAMPLES  OF  SMALL  BUSINESSES  WHOSE 
FUTURE  CAPACITY  TO  OPERATE  HAS  BEEN  COMPROMISED  BY  INCREASED  PREMIUMS. 

ROOT  CAUSES  OF  THE  PROBLEM 

JUDGING  FROM  MY  OWN  EXPERIENCE  IN  ILLINOIS  AND  FROM  INFORMATION  OBTAINED  BY 
NCSL,  THE  CAUSES  OF  THE  CRISIS  ARE  MANY.    CASH  FLOW  UNDERWRITING  AND  INADEQUATE 
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PREMIUM  INCOME,  REGULATORY  SHORTCOMINGS,  RISING  DOLLAR  LOSSES  FROM  INCREASED 
JUDICIAL  SETTLEMENTS,  DISAPPEARING  REINSURANCE,  SUBSTANDARD  RISK  MANAGEMENT 
ANALYSIS  AND  SKYROCKETING  PREMIUM  INCREASES  ARE  AMONG  THE  FACTORS  CONTRIBUTING 
TO  THE  CURRENT  DIFFICULTIES.    NEITHER  NCSL  NOR  I  HAVE  YET  TO  COME  ACROSS  THE 
ANALYSIS  WHICH  CAN  EASILY  AND  CONVINCINGLY  DECIPHER  WHICH  FACTOR  HAS  CAUSED  WHAT 
PROPORTIONATE  AMOUNT  OF  THE  PROBLEM.    WHETHER  THAT  REPORT  HAS  BF.EN  OR  WILL  BE 
WRITTEN,  I  AM  BOTHERED  THAT  GOVERNMENT  AND  SMALL  BUSINESS  ARE  THREATENED  WITH 
LOSS  OF  INSURANCE.    THEY  ARE,  IN  SOME  INSTANCE*   UTILIZING  ,;ORE  OF  ALREADY 
LIMITED  RESOURCES  TO  REMAIN  INSURED  WHILE  CUTTING  OPERATIONS. 

OTHER  SUSPECTED  CAUSES  INCLUDE. 

0    INCREASED  PREMIUMS  REGARDLESS  OF  CLAIMS  HISTORY. 

0    LOSS  OR  RESTRICTION  OF  SOVEREIGN  IMMUNITY. 

o    DEFICIENT  SAFETY  PRACTICES  RESULTING  IN  UNNECESSARY  INJURY. 

0   UNPREDICTABLE  INDUSTRY  BEHAVIOR. 

0    UNCERTAINTY  REGARDING  NUMBER  AND  SIZE  OF  FUTURE  CLAIMS  AND 

LOSSES  RESPECTIVELY. 
0   DECLINE  IN  RETURN  ON  INSURANCE  INDUSTRY  INVESTMENTS. 
0    UNDERCAPITALIZATION  OF  NEW  ENTRANTS. 
0    COSTLY  TRANSACTION  COSTS  IN  TORT  LITIGATION. 
0    FEAR  OF  UNMEASURABLE  LIABILITY. 
0   JOINT  AND  SEVERAL  LIABILITY. 
0    EXCESSIVE  ATTORNEYS  FEES. 

STATE  LEGISLATORS  HAVE  DIVERSE  OPINIONS  ABOUT  WHICH  OF  THESE  CAUSES  ARE  THE 
PRIMARY  PRECIPITATORS  OF  CURRENT  PROBLEMS.    LINKAGES  BETWEEN  THESE  CAUSE?  AND 
SOLUTIONS  BEING  POSED  ARE  DIFFICULT  TO  VERIFY.    NEVERTHELESS,  STATE  LEGISLATURES 
ARE  HARD  AT  WORK  FASHIONING  SOLUTIONS. 
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STATE  ACTION 

STATES  HAVE  TAKEN  ON  THE  CHALLENGE  OF  THE  CURRENT  AFFORDABILITY  AND 
AVAILABILITY  CRISIS,  BOTH  IN  PAST  LEGISLATIVE  SESSIONS  AND  IN  CURRENT 
DELIBERATIONS,  AS  THE  FOLLOWING  EXAMPLES  AND  INFORMATION  INDICATE: 

o    AS  I  MENTIONED  EARLIER,  OVER  1,200  BILLS  HAVE  BEEN  INTRODUCED  THIS  YEAR 
ON  THIS  SUBJECT.    THAT  REPREScNTS  ONE  BILL  FOR  EVERY  FIFTH  LEGISLATOR  IN 
SESSION.    THAT  COUNT  RISES  DAILY.    AN  NCSL  REPORT  ON  THESE  BILLS  IS 
FORTHCOMING.    NCSL  WILL  ALSO  MONITOR  EACH  STATE'S  BILL  PROGRESS.    I  WILL 
SEE  THAT  THIS  COMMITTEE  RECEIVES  ALL  REPORTS  EXPLAINING  LEGISLATIVE  AND 
ADMINISTRATIVE  DEVELOPMENTS  ON  THIS  TOPIC  IN  THE  STATES. 

o    NEW  JERSEY  IMPLEMENTED,  BY  REGULATION,  PROHIBITIONS  ON  MIDTERM 
CANCELLATIONS. 

o  AT  LEAST  NINE  STATES  (ARKANSAS,  FLORIDA,  ILLINOIS,  LOUISIANA,  MICHIGAN, 
MINNESOTA,  OHIO,  TENNESSEE  AND  TEXAS)  PERMIT  ESTABLISH  EN i  OF  INSURANCE 
POOLS  FOR  GOVERNMENTS. 

o    NO  LESS  THAN  14  STATES  (ARIZONA,  CONNECTICUT,  GEORGIA,  ILLINOIS,  KANSAS, 
iiAINE,  rtEW  MEXICO,  MARYLAND,  MISSISSIPPI,  NEW  HAMPSHIRE,  SOUTH  c.UOl INA, 
VERMONT,  VIRGINIA  AND  APPARENTLY  TEXAS)  HAVE  IMPLEMENTED  MARKET 
ASSISTANCE  PLANS  TO  ENHANCE  AVAILABILITY  OF  HARD-TO-GET  LINES  OF 
COVERAGE.    THIS  INFORMATION  GETS  DATED  QUICKLY  AND  PROBABLY  UNDERSTATES 
CURRENT  STATUS. 

0    WEST  VIRGINIA  AND  WYOMING  ARE  SERIOUSLY  CONSIDERING  ESTABLISHING 
COMPREHENSIVE  SELF- INSURANCE  FUNDS. 
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o   CALIFORNIA'S  SPEAKER  OF  THE  HOUSE  HAS  CALLED  FOR  ESTABLISHMENT  OF  A 
STATE  BOARD  TO  REVIEW  INSURANCE  RATFS  AND  A  STATE  FUND  TO  INSURE 
COUNTIES  AND  CITIES. 

o    NEW  YORK  STATE  IS  CONTEMPLATING  A  60-DAY  MANDATORY  NOTICE  FOR 
NONRENEWALS  AND  PREMIUM  CHANGES.    SIMILAR  LEGISLATION  PASSEO  IN 
WASHINGTON  STATE  IN  1985. 

0   MICHIGAN'S  SENATE  HAS  PASSED  LEGISLATION  CAPPING  AWARDS  FOR  MEDICAL 
MALPRACTICE  WHILE  CONNECTICUT  IS  LOOKING  AT  LIMITING  LAWYERS'  FEES  AND 
CAPPING  PAIN  AND  SUFFERING  AWARDS. 

o    PURSUANT  TO  AN  EaiENSIVE  STUDY  OF  THE  STATE'S  MUNICIPAL  LIABILITY,  NEW 
YORK  MAY  CONSIDER  LIMITING  JOINT  AND  SEVERAL  LIABILITY  AND  ASSIGNING 
LAWSUITS  AGAINST  CITIES  TO  NONJURY  TRIALS. 

o   AT  LEAST  4  STATES  (MISSOURI,,  OREGON,  PENNSYLVANIA  AND  SOUTH  CAROLINA) 
APPEAR  TO  HAVE  INSTALLED  CENTRALIZED  RISK  MANAGEMENT  SYSTEMS. 

o    CALIFORNIA'S  STATUTE  RESTRICTING  ATTORNEYS'  FEES  HAS  BEEN  UPHELD  BY  THE 
SUPREME  COURT  ALTHOUGH  ILLINOIS'  DAMAGE  CAPS  WERE  STRUCK  DOWN  BY  MY 
STATE'S  TRIBUNALS. 

ILLINOIS  HAS  APPROACHED  THE  PROBLEMS  IN  SEVERAL  WAYS.    EACH  OF  THESE  ACTORS 
TAKEN  TO  DATE  DIRECTLY  OR  INDIRECTLY  OUGHT  TO  RELIEVE  THE  LIABILITY  INSURANCE 
PROBLEMS  WHICH  SMALL  BUSINESSES  HAVE.    LAST  OCTOBER,  WE  PASSED  SB  907  WHICH 
FORBIDS  MIDTERM  CANCELLATIONS  OF  POLICIES  UNLESS  SPECIFIC  PROVISIONS,  AS 
NONPAYMENT  OF  PREMIUMS,  EXIST.    LEGISLATION  (HB  2607)  HAS  BEEN  INTRODUCED 
REQUIRING  THAT  A  90-DAY  NOTICE  OF  CANCELLATIONS  BE  SENT  TO  IhSUREDS. 
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ON  DECEMBER  2,  OUR  INSURANCE  DEPARTMENT  LAUNCHED  A  MARKET  ASSISTANCE  PLAN 
WHICH  HAS  HELPED  SMALL  BUSINESS  AND  OTHERS  WITH  INSURANCE  AVAILABILITY 
DIFFICULTIES. 

JUST  RECENTLY ,  ILLINOIS'  INSURANCE  COMMISSIONER  APPROVED  AN  AMENDED  VISION 
OF  A  "CLAIMS  MADE"  POLICY. 

IN  NOVEMBER,  THE  VILLAGE  OF  HOFFMAN  ESTATES  PASSED  A  REFERENDUM 
ESTABLISHING  A  CONSUMERS  INSURANCE  BOARD  TO  PROVIDE  INSURANCE  PRICE  COMPARISONS 
FOR  INSUREDS.    LEGISLATION  (HB  1988)  ATTEMPTING  TO  ACCOMPLISH  THE  SAME  STATEWIDE 
HAS  BEEN  INTRODUCED  BUT  HAS  NOT  MOVED. 

BOTH  THE  HOUSE  AND  SENATE  HAVE  ESTABLISHED  SELECT  COMMITTEES  WHICH  ARE 
EXAMINING  THE  CAUSES  AND  POTENTIAL  SOLUTIONS  TO  THE  LIABILITY  INSURANCE  CRISIS. 

BECAUSE  THE  PROBLEMS  CONFRONTING  STATE  LAWMAKERS  ARE  MULTIPLE,  IT  IS 
EXTREMELY  DIFFICULT  TO  ASSERT  THAT  ANY  ONE  ACTION  OR  GROUP  OF  ACTIONS  WILL 
REMEDY  THE  ENTIRE  CRISIS.    AS  WITH  THE  MID-70'S  CRISIS  WITH  MEDICAL  MALPRACTICE, 
THE  LIKELIHOOD  OF  SOLVING  AVAILABILITY  PROBLEMS  ARE  RELATIVELY  GOOD.  PRICE, 
HOWEVER,  REMAINS  A  MORE.  SERIOUS  CHALLENGE.    STATES  NEED  TIME  TO  ASSESS  WHAT  WILL 
AND  WILL  NOT  WORK  TO  ELIMINATE  OR  CURB  THE  CRISIS.    MARKETPLACE  RECOVERY  IS 
LIKELY  TO  BE  OF  ASSISTANCE,  BUT  IT  MAY  COME  TOO  LATE  FOR  THOSE  "GOING  BARE"  OR 
REQUIRING  INSURANCE  TO  CONDUCT  BUSINESS  OR  PROVIDE  SERVICES. 

STATE  REMEDIES 

THE  SOLUTIONS  BEING  DISCUSSED  AND  IMPLEMENTED  BY  STATES  ARE  EXCF 1TIONALLY 
VARIED.    SOME,  AS  MARKET  ASSISTANCE  PLANS,  APPEAR  TO  BE  SHORT-TERM  REMEDIES. 
OTHERS,  SUCH  AS  SELF- INSURANCE  PLANS  OR  RISK  POOLING,  MAY  PROTECT  GOVERNMENT  AND 
THE  PRIVATE  SECTOR  FROM  INSURANCE  CYCLES.    TORT  REFORM  INITIATIVES  MIGHT  TEMPER 
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LOSSES  AND  BRING  SOMt  SENSE  OF  PREDICTABILITY  TO  UNDERWRITING,    I  USE  TERMS  AS 
"HAY",  "APPEAR"  AND  "MIGHT"  BECAUSE  NOTHING  LOOMS  AS  AN  ABSOLUTE  CERTAINTY  AT 
THIS  STAGr  OF  THE  CRISIS. 

A  LENGTHY  ROSTER  OF  ALTERNATIVE  SOLUTIONS  EITHER  BEING  DISCUSSED  OR  ALREADY 
IN  PLACE  AMONG  THE  STATES  FOLLOWS.    I  SUBMIT  THIS  LIST  NOT  TO  PRODUCE  A  LONGER 
PIECE  OF  TESTIMONY  BUT  RATHER  TO  APPRISE  YOU  OF  THE  DIVERSITY  OF  APPROACHES 
BEING  PURSUED.    NCSL  IS  REVIEWING  THE  INCIDENCE  WITH  WHICH  EACH  OF  THESE  IS 
APPEARING  AND  ATTEMPTING  TO  DOCUMENT  WHAT  IMPACT,  BOTH  SHORT-AND  LONG-TERM, 
THESE  POTENTIAL  REMEDIES  MAY  HAVE  ON  AVAILABILITY  AND  AFFORDABILITY  OF  LIABILITY 
INSURANCE.    THIS  IS  A  TEDIOUS  ENDEAVOR  WITH  UNCERTAIN  OUTCOMES  AT  THIS  POINT. 

FOR  SIMPLICITY'S  SAKE,  I  HAVE  CLASSIFIED  REMEDIES  BOTH  IMPLEMENTED  AND 
UNDER  CONSIDERATION  AMONG  THE  STATES  INTO  FOUR  CATEGORIES* 

1)  REGULATORY  INITIATIVES; 

o  PROHIBITIONS  AND  RESTRICTIONS  ON  MIDTERM  CANCELLATIONS  AND  NONRENEWALS, 

o  REQUIRING  PRIOR  APPROVAL  OF  RATES  RATHER  THAN  FILE  AND  USE 

ARRANGEMENTS, 

o  JOINT  UNDERWRITING  ASSOCIATIONS, 

o  MARKET  ASSISTANCE  PLANS. 

o  MODIFICATION  OF  OPEN  COMPETITION  RATING  ACTS. 

o  UPGRADING  STATE  INSURANCE  DEPARTMENT  MANPOWER  AND  RESOURCES. 

o  REQUIRING  RATES  TO  REFLECT  LOSS  EXPERIENCE. 

o  UTILIZATION  OF  "H  MHS  MADE"  RATHER  THAN  "OCCURRENCE  BASED"  POLICIES, 

o  IMPROVED  REGULATION  OF  NEW  ENTRANTS, 

o  REGULATION  OF  SURPLUS  LINE  PROVIDERS. 

o  REQUIRING  SUBMISSION  OF  DATA  REGARDING  INCIDENCE  AND  SEVERITY  OF 
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CLAIMS  LOSSES. 

o     LOWERING  "SURPLUS"  RATIOS  FOR  SPECIFIC  LINES  OF  COVERAGE, 
o     LIMITING  THE  PERCENTAGE  AMOUNT  WHICH  AN  INSURER  CAN  VARY  RATES  FROM 
THE  FIXED  RATE. 

I)    KiSK  MANAGEMENT: 

o     ESTABLISH  RISK  RETENTION  POOLS  FOR  CERTAIN  LINES  OF  COVERAGE, 
o     STRENGTHEN  DISCIPLINARY  PROCEDURES  IN  ALL  STATE  AGENCIES  REGULATING 
PROFESSIONS. 

o     ENHANCE  HAZARD  MANAGEMENT  AND  PUBLIC  SAFETY, 
o     STRENGTHEN  RISK  ASSESSMENT  TECHNIQUES. 

3)    MARKETPLACE  INTERVENTION: 

o     LIMIT  POLICY  EXCLUSIONS. 

o     AUTHORIZE  BANKS  AND  THRIFTS  TO  ENGAGE  IN  INSURANCE  ACTIVITIES, 
o     REVIEW  THE  NEED  FOR  MANDATORY  COVERAGE  AND  MANDATED  LEVELS  OF 
COVERAGE. 

o     RESTRICT  ANNUAL  PREMIUM  INCREASES/DECREASES  BASCJ  ON  EVIDENCE 

OF  CHANGE  IN  RISK, 
o     REQUIRE  NOTICE  TO  INSUREDS  REGARDING  CANCELLATIONS  AND/OR 

NONRENEWALS, 
o     PROVIDE  EXCESS  PROFITS  STANDARDS, 
o     ESTABLISH  OR  EXPAND  RISK  POOLING  AUTHORITY, 
o     ESTABLISH  OR  EXPAND  STATE  REINS"RANCl,  BACK-UP  INSURANCE  AND 

SELF- INSURANCE  PROGRAMS, 
o     PROHIBIT  SURPLUS  LINE  PROVIDERS  UNLESS  APPROPRIATELY  LICENSED. 
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4)  T  aT  RErORHS: 

o  ESTABLISH  COURTS  OF  CLAIMS  TO  HEAR  SUITS  AGAINST  GOVERNMENT 
DEFENDANTS. 

o  ESTABLISH  PRETRIAL  SCREENING  PANELS  TO  DETERMINE  VALIDITY  OF  SUITS, 

o  IMPOSE  PENALTIES  FOR  f-'ILIhu  FRIVOLOUS  SUIT3. 

o  ABOLISH/LIMIT  PRC-JUDGEMENT  INTEREST  AWARDS, 

o  CAP  NON-ECONOMIC  ANO  PUNITIVE  DAMAGE, 

o  CAP  ATTORNEYS*  FEES. 

o  ABOLISH  OR  MODIFY  THE  COLLATERAL  SOURCE  RULE  AND  JOINT  AND  SEVERAL 
LIABILITY. 

o  AUTHOPIZE  STRUCTURED  SETTLrMENTS  AND  ITEMIZED  JURY  VERDICTS, 

o  REDEFINE  STANDARDS  OF  CARE. 

o  REVITALIZE  A  RESTRICTED  FORM  OF  SOVEREIGN  IMMUNITY, 

o  MODIFY  STATUTES  Oh  .IMITATION. 

o  AUTHORIZ    JUDGES  ONLY  TO  DETERMINE  DAMAGE  AND  AWARD  AMOUNTS, 

o  ADOPT  COMPARATIVE  NEGLIGENCE  STANDARDS, 

o  LIMIT  THE  DISCOVERY  PROCESS. 

FEDERAL  ROLE 


WHAT  SHOULD  THE  U.S.  CONGRESS  DO  TO  RElIEVE  THE  COST  ANO  UNAVAILABILITY  OF 
LIABILITY  INSURANCE  FOR  SMALL  BUSINESS  AND  OTHERS  NCSL  BELIEVES  THE  FOLLOWING 
STEPS  WOULD  BE  MOST  PRODUCTIVE  FOR  NOW: 

1)    PERMIT  STATES  TO  WORK  OUT  THE  PROBLEMS  WITH  AFFCRDABILITY  AND 
AVAILABILITY  OF  LIABILITY  INSURE.    THIS  IS  NOT  A  DISMISSAL  OF  THE  POSSIBLE 
NEED  FOR  EXAMINING  THE  MCCARRAN-FEKGUSON  ACT,  ANTI-TRUST  EXEMPTIONS.  FFDERAL 
REINSURANCE  AND  THE  IDEA  OF  FEOERAL  REHLATORY  STANDARDS  WHICH  bOME  GROUPS  HAVE 
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RAISED.    THE  POTENTIAL  ROLE  OF  THE  FEDERAL  GOVERNMENT  IN  LIABILITY  INSURANCE  IS 
A  SUBJECT  t'HlCH  NCSL'S  STATE-FEDERAL  ASSEMBLY  WILL  REVIEW  FURTHER  IN  MAY,  1986. 
OVER  HALF  THE  STATES  WILL  HAVE  CONCLUDED  THEIR  SESSIONS  BY  THEN  AND  OUGHT  TO 
HAVE  AN  EXCELLZNT  UNDERSTANDING  OF  STATF  CAPACITY  TO  MANAGE  THE  VARIOUS  ASPECTS 
OF  EXISTING  LIABILITY  INSURANCE  PROBLEMS.    \DDITIONAL  STATE  TASK  hORCE  REPORTS 
AND  ISSUE  ANALYSES  SHOULD  ALSO  SERVE  TO  AID  STATE  LAWMAKERS  IN  ASSESSING  THE 
NEED  FOR  ANY  CONGRESSIONAL  ACTION. 

2)  TAKE  CORRECTIVE  ACTION  AT  THE  FEOERAL  LEVEL  IN  AREAS,  AS  ENVIRONMENTAL 
LirTUTY  INSURANCE,  TRUCKERS'  COVERAGE  ANO  THE  PRICE-ANDERSON  ACT,  WHERE  THE 
rEDERAL  GOVERNMENT  ALREADY  HAS  JURISDICTION. 

3)  COOPERATE  WITH  ORGANIZA1 IONS  AS  NCSL  AND  OTHER  LOCAL  AND  STATE 
GOVERNMENTS  AND  THEIR  ORGANIZATIONS  TC  IDENTIFY  REMEOIES  WHICh  WILL  POTENTIALLY 
WORK  TO  ENSURE  THAT  SITUATIONS  AS  WE  HAVE  TODAv  DC  '.OT  RECUR. 

4)  INTERVENE  WHEN  IT  APPEARS  THAT  STATES  HAVE  EXHAUSTED  ALL  PROPOSED 
REMEOIES,  ANALYZED  THEIR  IMPACT,  AND  HAVE  FOUND  THAT  PROBLEMS  WITH  AFFORDABIl ITY 
AND/OR  AVAILABILITY  PERSIST. 

5)  CONTINUE  HEARINGS  SUCH  AS  THESE  WHICH  CAN  HEIGHTEN  THE  UNDERSTANDING 
OF  THE  EXISTING  CRISIS  AND  PROVIOE  A  FORUM  FOR  REMAINING  CURRENT  ON  STATE 
DEVELOPMENTS.    THIS  ISSUE  IS  A  MOVING  TARGET  WITH  NATIONWIDE  AND  EVEN 
INTcRNATIf  AL  OVERTONES.    NCSL  WILL  BE  MORE  THAN  GLAD  TO  ASSIST  WITH  THE 
COMMITTEE'S  FUTURE  HEARINGS  AND  ANALYSIS  THROUGH  ADDITIONAL  TESTIMONY  AND 
INFORMATION. 

MR.  CHAIRMAN,  I  WANT  TO  THANK  YOU  FOR  EXTENDING  THIS  OPPORTUNITY  TO  THE 
NATIONAL  CONFERENCE  OF  STATE  LEGISLATURES  TO  PARTICIPATE  IN  THESE  HEARINGS  AND  I 
WILL  GLADLY  RESPOND  TO  ANY  QUESTIONS  WHICH  YOU  AND  OTHER  MEMBERS  OF  THE 
COMMITTEE  MIGHT  HAVE. 
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4753  N.  Broadway  Street 
Suite  726 

Chicago,  Illinois  60640 
(312)  561-7900 


COUNCIL  OF  ILLINOIS 


February    14 ,  1986 


Representative  Woods  Bowman 
2100  Ridge  Avenue 
Evanston,    Illinois  60201 

Dear  Woody: 

I've  pulled  together  several  items  from  my  insurance  file 
which  I  hope  will  he  of  some  help  to  you.     As   I  said,,  the 
survey  isn't  as  usefo1  a?    It  might  have  been.  Centers 
whose   premiums  have   been   increased   should  not  have  been 
canceled.     Also,  we  should  have  asked  the  average  percentage 
increase  in  premiums,   but   did  not. 

When  a  center  calls   to  say  ics    insurance   has  been  canceled, 
we  have  been  making   them  aware   of  the  coverage  available 
through  First  Trust.     First  Trust  still  offers  liability 
coverage  which  does  not  exclude  claims  arising  from  allegations 
of  sexual  abuse  or  corporal  punishment.      (The   First  Trust 
option  is  only  open  to  incorporated   no t- f or-p r of i t a ;   it's  of 
no  use  to  proprietary  centers  or  licensed  family  day  care  home 
prov  ide ;s . ) 

Jim  Stevens  at   the  Department  of   Insurance-Market  Assistance 
Program  has  given  us   the  names   o£  sever a  1  agents  in   the  state 
who  will  help  home  providers  find  coverage.     I  don't  know 
exactly  what's  available  from  each  agent,   but   I  have  heard  of 
one  policy  providing   $  300,000  worth  of   coverage  (excluding 
abuse)   for  a  $600-650  annual  premium. 

I've  also  asked  Maria  ro  send  you  a    recent  fact  sheet  she 
rece  ived . 


Sir  ce rel y  , 


Lee  Kreader 
Executive  Director 
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Skip- A-Lonc  Daycare  Onier 
A14  JOth  Avenu* 
East  Moline.  HI  mot*  61244 

( J09)  7%  50J5 


Executive  Director, 


RtlnbowSkip-A-Long;  II 
Child  Development  Center 
1609  Fourth  Strett 
Rock  Island.  Illinois  61201 
(309)  7KK-U426 


el  Walker 


January  6,  1966 


Senator  Schuncman 
3%  Washington  Street 
Prophet stovn,  II  61277 


Dear  Senator  Schun;m*. . 

I  watched  with  great  Interest  the  program  "At  Issue"  on  Sunday, 
January  5,  as  you  and  4  others  addressed  the  growing  problem  of 
liability  Insurance  with  r  *st  Dick  Gage. 

I  was  the  caller  towards  the  end  of  the  program  asking  about  day  care- 
let  me  Introduce  myself.    I  am  the  administrator  for  2  not-for-profit 
day  care  centers  In  Rock  Island  County.    I  have  been  Involved  In  the 
Insurance  crisis  since  Fall  of  1964  and  during  the  months  that  followed 
have  researched  the  subject*  collected  articles  and  tried  to  learn  as 
much  as  I  can  about  the  problem.    I  am  chairman  for  the  Statewide  Advis- 
ory Committee  on  Day  Care  to  DCFS  and  also  a  Board  member  for  the  Day 
Care  Action  Council  (based  out  of  Chicago)-  both  of  which  have  taken  an 
active  Interest  In  this  liability  Insurance  problem. 

You  mentioned  you  are  on  the  Senate  Insurance  committee.    It  Is  my 
understanding  tr .t  Rep.  Joel  Brunsvold  Is  on  the  House  Insurance 
committee.    I  would  like  very  much  to  be  kept  abreast  of  possible 
leglalatlon  and  new  developments  on  this  matter. [  Joel  Is  quite  familiar 
with  our  situation,  for  our  2  Centers  experienced^  200Z  Increase  the 
first  year  and  a  50Z  Increase  the  second  year  and  quite  some  trouble  even 
locating  a  company  willing  to  Insure  us.    In  our  15  years  of  Incorporation, 
we  have  never  filed  a  liability  claim.    This  "clean  record"  is  not  unlike 
most  of  the  troubled  day  care  programs  who  are  having  great  difficulty 
securing  lnuraofit  coverage,  let  alone  working  the  premium  Increases 
into  the  kjdget.  J 


I  heard  Patrick  Qulnn's  argument  for  the  Citizen*  Advisory  Board,  the 
opinion  that  the  courts  must  ma':e  some  drastic  national  changes  and 
that  setting  limits  on  damages  might  be  yet  another  solution.    I  am 
aware  of  Iowa's  recent  legislation  to  allow  "claims  made     overage  and 
feci  I  know  enough  about  the  Issue  to  know  we  do  not  want  that,  even 
though  it  promises  lower  premiums  in  the  short  term.    Illinois  may  be 
considering  exclusionary  language-  I  object  to  .his  also     >r  even 
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an  allegation  made  against  a  Center,  however  ridiculous  and 
unfounded,  could  bankrupt  a  program  were  the  cost  of  legal 
defense  not  a  p  .rt  of  our  insurance.    Yet  another  proposal  has 
been  assigned  risk  pools  and  I    till  give  this  some  weight  as  a 
possibility.    I  understand  thu-  the  mere  threat  of  doing  this  in 
California  eased  up  the  insurance  crisis  out  there. 

I  am  sure  new  iieas  will  come  forth  and  perhaps  a  combination  of 
several  will  be  the  solution. 

I  do  hope  you  will  be  so  kind  as  to  keep  me  informed  and  call  upor 
me  if  I  can  be  of  help.    Thank  you  for  taking  an  interest  in  this. 

Sincerely, 


Laurel  Walker 

Executive  Director 

cc:  Rep.  Joel  Brunsvold 

Senator  Clarence  Darrow 


DCFS  -Sue  Howell, 
Cheif  Office  of  Child  Development 
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DAY  CARE  ACTION  COUNCIL  Of  ILLINOIS 


INSURANCE  SURVEY— PRELIMINARY  RESULTS 


INSURANCE  COMPANIES 


Atlanta  Mutual  2 

Atlantic  Mutual  3 

American  States  1 

American  Business  Risk  Services  3 

Aetna  1 

Avex  1 

BMF  Mission  1 

Bituminous  Causalty  Fire  and  Marine  1 

Cotmiunity  Insurance  Center  1 

Church  Mutual  9 

Continental  Insurance  3 

CHA  Self  Insured  5 

Chicago  State  Self  Insured  1 

Corroon  and  Black  Insurance  Company  2 

Cincinnati  Insurance  3 

City  Colleges  Self  Insured  3 

First  Trust  26 

First  Illinois  Risk  Pool  and  Trust  13 

First  Illinois  Religious  and  Charitable  Risk  Pool  1 

Hartford  Special  Risk  1 

Indiana  Insurance  1 
Industrial  Insurance  2 


INA  4 
Insurance  Corp.  of  Ireland  1 
Insurance  Risk  Manager  2 


Jefferson  Insurance  of  New  York 
J.  E.  Simmons  Insurance 


4 
2 


Lindeman  Associates  and  Maryland 
Liberty  Mutual 


Casualty  Company 


2 


>'erit  Insurance  Company  3 
Midwestern  indemnity  Company 
Maryland  Casualty  1 
Mutual  of  Omaha  2 
Midwest  1 


1 


9 
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National  Casualty 
Nationwide 


1 

2 


Northeast  Insurance  Co.  2 
National  Indemnity  Co.  2 

National  Union  Fir  Insurance  of  Pittsburgh  3 

National  Headstart  Association  —  Preschool  Acci     .t  Program  1 

Preferred  Risk  Mutual  11 

rush  Presbyterian— St.  Luke  Medical  Center  2 

State  Security  5 
ftate  Farm  7 
f^cottsdale  Insurance  3 
Salvation  Army — Self  Insured 
Shef ield  . 1 

Saracen  1 

Travelers  3 

USF&G  Insurance  Company  2 
US  Fidelity  and  Guaranty  5 

West  American  1 
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l'j  »  t  r  j  t*  *i  :  on  cW    J  oi_«"M  j  oris 
In  -Ihicago  : 
In  Chicago  Metro  : 
A  city  other  than  Chicago: 
0  rural  area  : 

Single  or  mul ti  site 
Single  :  60-53 
Multi     t  32. B9 


67.  j  1 
11.18 
15.79 
2.  63 


Day  care  centers  serving 
Infants  and/or  Toddlers  : 
Preschool ers  and/or  school  age: 


18.4? 
97 .  37 


Do  provide  Transport  : 
Do  not  provide  transports 

Have  been  refused  ins  or  increased: 
Have  not  been  re-fused  or  increased: 


24.34 
69.74 


49.74 
38.16 


Average  number  of  insurance  claims  : 
Average  #  of  claims  -for  those  sites  with  at  least  3: 
Average  liability  limit:*  5.0^01  '^\av 

Aver aoe  premimutr  :$  4^377 

Average  presternum  in  Chic^oo  : 
Average  premimum  in  Metro  mot  including  Chicago*: 
A.erage  premimum  for  other  cities  : 
Average  premimum  -for  rural  areas  : 

distribution  of  premiums 


100-1999 

;  0. 

100  -  399 

t  0. 

15 

400  -  799 

:  0. 

15 

BOO  -  13  99 

:  0. 

12 

1200  ~  lb~9 

:  0. 

06 

1600  -  19V9 

:  0- 

03 

2000-3999 

f  0. 

18 

4000-5999 

t  0. 

10 

6000- 79»9 

0. 

09 

B000-9999 

1  0. 

03 

more  than  10000 

:  0. 

r>9 

5858 
2357 
2924 
901 
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Distribution  of  Center  Locations 

from  surveys  received 


Distribution  of  premimum  costs 


© 


Distribution  of  premimum  costs 

7f  1  from  surveys  received 


100-1999       2000-3999      4000-5999      6000-7999      8000-9999  >$10000 


<£  4  0       Dollar  Range 


L:stribution  of  premimum  costs 


Refusal  or  increse  in  Insurance 

from  surveys  received 
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United  Way  of  Chicago 
Insurance  Task  Force 

Testimony  Presented 
to  the  House  Insurance  Task  Force  -  February  6,  198G 


In  response  to  the  growing  nation*1  insurance  crisis,  the  United  Way  of 
Chicago  formed  an  Insurance  Task  Force  in  the  fall  of  1985  to  assess 
the  specific  impact  of  rising  insurance  costs  and  problems  of  availability 
on  voluntary  nonprofit     encles  providing  human  services  in  immunities 
throughout  Illinois.    Members  of  the  task  force  include  dii.vtors  of 
social  service  agencies  and  the  vMted  Ways  of  Illinois,  Suburban  Chicago, 
and  Chicago,  representing  the  entire  range  of  human  service  programs, 
and  officials  from  city,  state  and  federal  government  agencies  Involved 
in  the  provision  of  human  services. 

Based  on  Ihe  work  of  the  task  force  to  date,  a  number  of  critical  Issues 
ai      roblcms  have  been  identified  which  we  feel  are  important  to  bring 
to  your  attention  today.    First,  based  on  the  results  of  the  task  force 
survey,  nonprofit  agencies  are  increasingly  experiencing  the  same 
problems  in  affordabi 1 ity  and  availability  of  Insurance  coverage  that 
have  been  reported  for  business  and  local  government.    Second,  the 
problems  of  affcrdabi 1 Ity  and  availability  of  adequate  Insurance 
coverage  have  a  unique  impact  on  nonp'  Mt  human  s<  rvlce  agencies, 
and  the  communities  and  clients  we  S'    j.    And  third,  because  of  the 
extensive  partnership  which  exists  bt.ween  state  government  and  voluntary 
agencies  for  the  provision  of  direct  human  services  to  Illinois  citizens 
1n  need,  the  insuroice  crisis  will  have  ?  direct  impact  on  state 
government  itsel/. 

In  the  fall  of  1985  the  tAsk  force  surveyed  the  insurance  renewal 
experience  of  United  Way  member  agencies  in  Chicago  and  a  number  of 
downstate  communities.    Key    indings  of  the  survey  results  for  the 
57  Chicago  agencies  who  responded  include  the  following.    Based  upon 
pre  and  post  cost  renewal  information  provided  on  229  individual 
insurance  policies,  200  (87%)  of  these  jolicies  were  renewed  in 
calendar  1985.    Total  pre  renewal  Insurance  costs  were  $?  ,318, 188; 
post  renewal  costs  were  $3,416,927,  resulting  in  a  50%  net  cost 
increase  of  $1,147,739.    Percent  increases  for  different  types  of 
insurance  Included:  property  up  37%;  general  liability  up  31%; 
liability  packages  up  73%;  automobile  up  62%;  and  umSrella  liability 
up  152%. 

Fifty-six  percent  of  the  reporting  agencies  changed  at  least  one  carrier 
during  their  most  recent  renewal  experience.    Major  reasons  cited  included 
refusal  of  adequate  coverage    >1%),  search  for  better  coverage  (20%), 
and  concern  to  lower  costs  (17%).    Of  those  who  changed,  67%  reported 
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difficulties  in  doing  so.    The  major  reason  cited  was  problems  finding 
a  carrier  who  would  provide  adequate  coverage  (87%). 

Additionally,  33%  of  the  agencies  that  responded  to  the  survey  reported 
a  reduction  in  coverage  or  an  increase  1n  the  deductible.    In  these 
Instances  coverage  was  reduced  by  50-80%,  while  deductibles  rose  from 
100-500%.    One  agency  reported  being  unable  to  renew  umbrella  covers?e 
at  any  cost.    In  addition  many  day  care  centers  reported  serious  problems 
in  obtaining  liability  Insurance  without  exclusions  for  sexual  child  abuse. 
Results  from  other  communities  In  Illinois  are  currently  being  analyzed, 
but  the  preliminary  data  indicate  similar  findings  to  the  Chicago  experience. 

It  is  important  to  note  that  these  results  are  from  1985.    One  Chicago 
agency  which  just  received  its  renewal  quotation  in  January  1986  reported 
a  132%  increase  for  its  general  liability  policy  and  a  151%  Increase  for 
its  umbrella  liability  policy. 

A  further,  and  perhaps  more  serious  implication  of  these  findings,  is 
that  a  significant  portion  of  new  charitable  dollars  raised  in  '985  were 
U)  fact  needed  to  pay  for  the  50%  increase  in  Insurance  costs,  rather 
than  for  expansion  of  critical  human  services  for  people  in  need. 

These  findings  highlight  our  second  major  area  of  concern:-    the  unique 
Impact  that  the  Insurance  crisis  is  having  on  voluntary  human  service 
agencies.    In  Illinois  currently  200  independent  United  Ways  provide 
more  than  $125  million  in  financial  support  annually  to  over  1,000 
nonprofit  human  service  agencies  in  communities  throughout  the  state. 
United  Ways  and  the  agencies  we  support  are  governed  by  volunteer 
boards  of  directors,  and  the  funds  raised  to  support  human  service 
programs  come  from  charitable  contributions  from  concerned  citizens 
and  the  local  business  community.    Voluntary  human  service  agencies 
exist  because  local  concerned  citizens  have  joined  together  to  develop 
and  support  social  services  programs  serving  f i^ple  in  need  without 
adequate  resources  of  their  own.    Because  we  exist  to  serve  the  less 
fortunate,  we  cannot  simply  pass  Increased  insurance  costs  on  to  the 
people  we  serve.    We  do  not  have  the  option,  for  example,  of  governments 
which  have  the  power  to  raise  taxes,  or  educational  ■»nstitutic\s  which 
can  raise  tuitions.    Thus,    'gnlficant  increases  in  insurance  costs 
can  only  result  in  d  direc   reduction  in  servl    ;  to  people  ii  need, 
or  in  cases  where  adequate  coverage  cannot  be  secured,  the  potential 
loss  to  the  community  of  the  service  entirely. 

Voluntary  agencies,  as  well  as  business  and  government,  need  adequate 
insurance  protection.    As  responsible  agencies  we  must  see  that  our 
clients,  staff  and  volunteer  boards  are  afforded  this  protection.  The 
lack  of  adequate  insurance  protection  can  in  fact  endanger  the  entire 
voluntary  agency  structure  by  discouraging  the  very  volunteer  involvement 
that  is  central  to  our  existence. 
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An  adf'Monal  problem  facing  voluntary  agencies  is  the  "difficult"  type 
of  clien.s  our  programs  are  designed  to  serve.   Programs  providing  services 
to  abused  children,  troubled  adolescents,  substance  abusers,  the  physically 
and  mentally  disabled,  and  the  frail  elderly  all  serve  client  peculations 
which  have  been  viewed  as  "high  risk"  by  the  insurance  in Jus try.  Yet, 
despite  our  "high  risk"  client  population,  there  is  no  hard  evidence 
that  the  actual  claims  experience  of  voluntary  agencies  warrants  the 
rate  increases  and  reductions  in  coverage  human  service  agencies  are 
experiencing. 

finally  it  should  be  noted  that  as  government  support  for  human  service 
programs  continues  to  decline  and  demands  for  cervico  continue  to  grow 
on  the  voluntary  sector,  our  capacity  to  meet  these  increased  demands 
is  being  severely  dlninisncd  by  rapidly  increasino  insurance  costs. 

Our  third  area  of  concern  relates  specifically  to  state  government. 
Current  information  indicates  that  statewide  over  2,000  voluntary  agencies 
provide  upwards  of  half  a  billion  dollars  in  services  in  partnerships 
with  state  lovernment  through  departments  such  as  the  Dept.  of  Children 
and  camily  Services,  Dept.  of  Mental  Health  and  Development  Disabilities, 
Dept.  of  Public  Aid,  Dept.  of  Rehabilitative  Services,  Dept.  on  Aging, 
and  t^e  Dept.  of  Public  Health.    Scate  government  has  a  responsibility 
to  s     that  the  hunan  service  agencies  it  contracts  with  have  adequate 
insurance  coverage  for  the  protection  of  clients  served,  and  to  ensure 
the  ability  of  the  voluntary  agencies  to  continue  to  participate  in  this 
service  delivery  partnership.    Thus,  the  increased  cost  of  insurance 
will  have  direct  cost  implications  for  state  government,  as  rates  paid 
for  purchased  services  must  reflect  the  real  cost  of  providing  those 
services.    in  addition,  voluntary  agencies  unable  to  obtain  aaec-cte 
insurance  coverage  may  well  be  forced  to  withdraw  from  this  service 
delivery  partnership,  resulting  in  fewer  resources  available  to  state 
government  for  carrying  out  its  mandated  responsibilities  and  a  further 
reduction  in  available  services  to  Illinois  citizens  in  need. 

In  conclusion,  we  recognize  that  the  problems  being  experienced  by 
tne  insurance  industry  are  national,  if  not  worlc  ide  in  sccpe,  and 
that  solutions  are  difficult  and  complex.    We  in  the  voluntary  sector 
do  not  pretend  *o  be  experts  in  insurance,  but  we  feel  it  is  crucial 
that  the  particular  effects  of  the  insurance  crisis  on  nonprofit  human 
service  agencies,  our  volunteers,  and  the  clients  and  communities  we 
ser/e  be  taken  into  account  as  2  variety  of  solutions  are  explored, 
developed  and  implemented.    The  tens  of  thousands  of  Illinois  citizens 
who  voluntee-  their  time,  effort  and  money  to  support  the  current  network 
of  social  se.-vice  agencies,  and  the  hundreds  of  thousands  of  Illinois 
citizens  who  benefit  from  the  services  offered  each  year  deserve  no  less. 

Thank  you. 
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United  VWm 

of  Chicago 


January  15,  1986 


104  South  MfcNotn  Wk* 
CMctga  nn<M  0O603-50M 
Phom(3t2)  560-2800 


TO:     Agency  Exacutivaa 

FR0H:  Preston  B.  Kavanagb 
Chairman 

Insurance  Task  Force 
RE:     Inaurance  Task  Fore:  Update 


The  Inaurance  Ta^k  Force ,  formed  by  the  United  Way  of  Chicago  thia  fall  to 
address  the  isaue  of  affordable  and  adequate  insurance  coverage  for 
voluntary  ageneiae,  has  compla'ed  an  analysis  of  the  insurance  renewal 
axparience  of  United  Way  of  Chicago  member  agencies.    The  Task  Force  is 
also  axploring  potential  short-  and  long-term  options  to  address  the 
currant  conditions  in  the  insurance  industry  and  to  help  meat  the 
Inaurance  need*  of  voluntary  social  service  sgancies.    This  update 
providaa  information  on  f<r«r  programs  designed  to  aaaist  agencies  and 
organizations  in  obtaining  coverage ,  identifies  current  b^ate  legislative 
sctvities  addreaaing  thia  issue,  and  cor    l.ns  a  summary  of  the  results  of 
the  agency  insurance  aurvay.    Future  updates  will  provide  information  as 
additional  developments  occur.    If  you  have  any  questions,  please,  contact 
Stave  Biahop  at  580-2807. 

STATE  INSURANCE  PROGRAMS 

1.    Illinois  Insurance  Assistance  Program 


Insurance  Type  -  Commercial  Property  and  Casualty 

Program  Description  -  This  is  a  new  state  program  established  by  a 
coalition  of  Illinoia  property/casualty  insurance  industry  under  the 
auspicaa  of  the  Illinois  Department  of  Insurance.    This  program 
matchea  inaurance  applicants  unable  to  obtain  insurance  coverage  with 
appropriate  cmmercisl  insurance  companies.  Applications  for  insurance 
»re  reviewed  and  referred  to  insurance  companies  with  requests  tor 
coverage.    Applicants  muat  pay  a  $50  non-refundable  fee. 

Eligibility  -  Any  agency  or  orgfiization  unable  to  obtain  adequate 
property  and  casualty  insurance  from  any  source. 

Coverage-  Coverage  is  not  guaranteed.    Also,  insurance  companies  may 
restrict  coverage.    For  example,  sexual  abuse  coverage  in  day  care 
programs  may  ba  excluded. 

Application  -  Applications  are  available  and  must  be  submitted  through 
any  licensed  agent  or  broker.    The  responsible  agents  or  brokers  oust 
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certify  that  they  have  been  unable  to  obtain  insurance  for  their 
clients  from  a^y  insurance  company  with  whom  they  deal  and  mist 
provide  a  letter  of  refusal  from  one  insurance  company  that  denied 
coverage  along  with  the  application. 

Illinois  Per ^rtment  of  Insurance-Market  Assistance  Program 

Insurance  Type  -  Commercial  Property  and  Casualty 

Program  Description  -  Program  operated  by  the  State  Insurance 
Department  to  provide  assistance  to  any  agency  or  organization 
experiencing  difficulty  in  obtaining  insurance  coverage.  Upon 
request,  the  Department  will  attempt  to  identify  an  Illinois  insurance 
carrier  to  provide  the  coverage.    There  is  no  fee  for  use  0f  this 
service , 

Eligibility  -  Any  agency  0r  organization  having  difficulty  obtaining 
insurance  coverage. 

Coverage  -  Coverage  ?s  not  guaranteed. 

totes  -  Policies  are  offered  at  regular  commercial  rates. 

Application  -  Requests  f0r  assistance  car  be  made  directly  to  the 
Illinois  Department  of  Insurance  or  thr  ,gh  an  agent  or  broker. 
Department  of  Insurance  contacts  are  Jobiph  Schillaci,  (312)  917-2420 
or  Jim  Stevens ,  (217)  782-4515. 

Illinois  Automobile  Insurance  Plan 

Insurance  Type  -  Automobile 

Program  Description  -  This  is  an  assigned  risk  program  which 
guarantees  auto  insurance  coverage  by  commercial  insurance  companies 
to  individuals  and  organizations  unable  to  meet  their  vehicle 
insurance  needs  through  the  regular  commercial  market. 

Eligibility  -  Any  agency  0r  organization  that  cannot  obtain  vehicle 
insurance  through  the  regular  commercial  market  -  for  any  portion  of 
t'aeir  vehicle  insurance  needs.    Applicants  nust  have  been  refused 
insurance  in  the  regular  market. 

Coverage  -  Complete  coverage  for  all  vehicle  needs  is  guaranteed. 
Coverage  is  Tor  a  3  year  period,  after  which  applicants  may  reapply. 

Rates  "  Rates  tend  to  be  somewhat  higher  than  regular  commercial 
rates. 

Application  -  Applications  icay  be  submitted  through  any  insuranc 2 
agent  or  broker  or  through  the  Automobile  Insurance  Plan  Service 
Office,  20  North  Wacker  Drive,  Chicago,  Illinois,  (312)  346-1991. 
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4.    Illinois  Fair  Plan 

Insunnce  Type  -  Property  and  Casualty  Homeowners 

-  Property  for  Commercial  Buildings  and  Non-Owner 
Occupied  Dwellings 


Program  Description  -  Ihe  Fair  Plan  is       association  which  functions 
like  an  insurance  company  in  making  homeowners  and  otb'  *  property 
insurance  available  to    eople  in  specified  urban  areas  who  are  not 
able  to  buy  it  throug.     egular  Insurance  markets.    The  Fair  Plan  is 
funded  and  supported  by  Insurance  companies  doing  business  in 
Illinois. 

Eligibility  -  Any  property  owners  in  designated  urban  areas  that 
cannot  obtain  Insurance  through  the  regular  commercial  market.  All 
property  owners  within  Chicago  city  limits  are  eli  e. 

Coverage  -  Coverage  Is  Tot  guaranteed.  Applicants  must  meet  the  Fair 
Plan's  underwriting  standards. 

Rates  -  Rates  tend  to  be  somewhat  big!  .r  than  regular  commercial 


Application  -  Applications  may  be  submitted  through  an  insurance  agent 
or  broker  or  thiough  the  Illinois  Fair  Plan  Association,  332  South 
Michigan  Avenue,  Chicago,  Illinois,  (312)  427-9614.    Proof  must  be 
furnished  that  the  applicant  was  denied  requests  for  insurance 
coverage  three  times  in  the  regular  commercial  market. 

STATE  LEGISLATIVE  ACTIVITIES 

The  Illinois  General  Assembly  approved  three  pieces  of  legislation  related 
to  the  current  insurance  crisis  during  the  recent  fall  veto  session. 
Senate  Bill  907,  signed  into  law  on  October  31,  1985,  is  designed  to 
prevent  mid-term  cancellation  of  casualty  policies  without  proper 
justification.    Conditions  under  which  a  policy  may  be  cancelled  include 
non-payment  of  premiums,  misrepresentation,  violation  of  terms, 
certificaticn  of  the  loss  of  reinsurance  by  the  insurer,  and  a  substantial 
increase  in  risk. 

Senate  Resolution  499  establishes  a  Senate  Select  Committee  to  hold 
hearings  to  investigate  the  problems  of  availability  and  af fordability  of 
insurance  coverage.    Members  of  the  Committee  are: 

Tim  Degnan,  Chairman,  (D.  District  #11,  Chicago) 
Emil  Jones,  (D.  District  #17,  Chicago) 
Joyce  Holnberg,  (D.  district  #34,  Rockford) 
Greg  Zito,  (D.  District  #26,  Melrose  Park) 
Art  Berman,  (D.  District  #2,  Evanston,  Chicago) 
Margaret  Smith,  (D.  District  #12,  Chicago) 

James  Rupp,  Minority  Spokesperson,  (P..  District  #51,  Decatur) 
Calvin  Schunenan,  (R.  District  #37,  Prophetstown,  Whiteside,  Co.) 


rates. 
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Jcdy  Barr  Topinka,  (R.  District  #22,  Berwyn) 
Frank  Watsoc,  (R.  District  #55,  Caryle-Clinton  Co.) 
William  Maker,  (R.  District  #19,  Homewood) 
John  Friedlard,  (r.  District  #33,  South  Elgin) 


House  Resolution  831  establishes  a  twenty  member  House  Task  Force  to 
completely  analyze  and  study  the  af fordability  and  availability  of 
insurance  coverage.    The  memDers  of  the  House  Task  Force  have  not  as  yet 
been  appointed.  J 

In  addition,  a  number  of  bills  proposing  state  gegulation  of  insurance 
rate  setting,  expansion  of  the  Fair  Plan,  and  tort  reform  are  in  the 
process  of  being  drafted  and  introduced  into  the  General  Assembly  f0r 
consideration  in  the  1986  legislative  session. 

RESULTS  OF  MEMBER  AGENCY  INSURANCE  SURVEY 

«lt!Mfa;  °f  ChlCa8°  member  aSfnci"  responding  to  the  insurance 
survey  identified  a  net  cost  increase  of  $1,147,739  at  their  mosl  recent 
renewal  experience.    The  reported  50Z  average  increase  in  insurance  costs 
indicates  that  a  significant  portion  of  rew  monies  raised  by  the  United 
Way  and  the  agencies  themselves  was  needed  to  offset  the  insurance 
increases  rather  than  for  the  direct  provision  of  human  services.  The 
enclosed  report  provides  a  summary  of  the  kty  findings  of  the  survey. 
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UNITED  WAY  OF  CHICAGO  MEMBER  AGENCY 
INSURANCE  SURVEY  -  SUMMARY  OF  FINDINGS 


The  stannary  is  based  on  information  provided  by  the  57  member  agencies 


Of  the  229  policies  for  which  pre-  and  post  renewal  cost  information 
was  provided,  200  (872)  reported  policy  renewals  in  calendar  1985. 
Total  pre-renewal  insurance  costs  were  $2,318,188;  post  renewal  costs 
were  $3,416,927,  resulting  in  a  net  cost  increase  of  $1,147,739  (502). 
Percent  increases  for  different  types  of  durance  ranged  from  52  for 
accident  to  1522  for  umbrella  policies.    Increases  of  over  30%  were 
reported  for  property,  liability,  liability  packages,  umbrella,  auto- 
mobile and  bonding. 

Fifty-six  pf.r^ent  of  the  reporting  agencies  changed  at  least  one  carrier 
during  th^ir  most  recent  renewal  experience.    Major  reasons  cited  included 
refusal  of  adequate  coverage  (512),  search  for  better  coverage  (202), 
and  concern  to  lower  costs  (172).    Of  those  who  changed,  672  reported 
difficulties  in  doing  so.    The  ma*or  reason  cited  (872)  w38  problems 
finding  a  carrier  who  would  provide  adequate  coverage.  Additionally, 
33Z  o€  the  agencies  reported  a  -'eduction  in  coverage  or  an  increase  in 
the  *  uictible. 


Over  half  (562)  of  the  57  reporting  agencies  changed  at  least  one  carrier 
during  their  most  recent  renewal  experience.    Reasons  cited  for  making  a 
change  included: 

—  carriers1  refusals  A  adequate  coverage  (512); 

—  search  for  better  coverage  (202) ; 

—  concern  to  lower  costs  (172) ;  and 

—  carriers'  decision  to  go  out  of  business  (102). 

Changes  in  carriers  were  the  most  common  for  the  fo Mowing  types  of 
insurance: 

—  general  liability  (222); 

—  workmen's  compensation  (152);  and 

—  umbrella  (132). 

Of  the  agencies    *t  changed  carriers,  672  reported  difficulties  in  doing 
so.    The  major  r^son  cited  in  872  of  the  cases  was  problems  finding  a 
carrier  who  would  provide  adequate  coverage.    Another  reason  cited  was 
high  costs. 


who  responded. 
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Concernit^  whether  lnaurance  coverage  difficultly  were  assoclstid  with 
the  a* cure  of  the  agenclea'  work,  over  half  (592)  of  the  reported  reasons 
Indicated  this  to  be  the  case.    Day  care  and  child  related  servicer 
eccouated  for  almost  half  of  the  instaacea  cited.    In  particular,  day 
care  centers  reported  problems  obtaining  lnaurance  without  exclusions 
for  sexual  abuac  covercge. 

PRE-  AND  POST  RENEWAL  COST  COMPARISON 
BY  TYPE  OF  INSURANCE 


Pre-Renewal            Post  Renewal 
Type  Of              Number  Of    Coat  of  lnaurance   Coat  of  lnaurance     Doller     Per  Cent 
In<ur*ac*  Pollclea   Total  Total  Increaae  Increase 


Property 

25 

$  333,899 

$  457,540 

$  123,641 

37Z 

Cenoral  Liability 

14 

232,627 

304,677 

72,050 

31 

Liability  Facksgee  \J 

43 

515,417 

892,104 

376,687 

73 

Board  and  Officer 
Liability 

22 

74,647 

81,309 

6,662 

9 

Umbrella 

11 

110,680 

278,922 

168,242 

152 

Automobll* 

18 

174,220 

281,659 

107,439 

62 

Accident 

13 

21,359 

22,505 

1,146 

5 

Workmen'a  Compensation 

55 

768,420 

929,594 

161,174 

21 

Sending 

23 

17,206 

22,852 

5,646 

33 

Other  2/ 

5 

8.713 

 9.765 

1.052 

12 

Total: 

229 

$2,257,188 

$3,280,927 

$1,023,739 

45 

Total:    Two  Agenciea 
with  Coat  Only 

61.000 

185.000 

124.000 

203 

IOTA'-  FOR  57  AGENCIES: 

$2,316,188 

$3,465,927 

$1,147,739 

502 

If  Liability  Faclcagea  Include  general  liability  policies  reported  In  combinations  with 
property,  accident,  a  ate,  crime,  Inland  marine,  fire,  professional  liability,  board 
and  officer  llsblllty,  tod  social  workers'  liability. 

2/   Not  Identified 
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Section  One—  Pige  Ibttt 


Left  uncovered 

Day  care  insurance  skyrockets-or  disappears 


By  STEVE  MILLS 

Correspondent 

IN  THE  WAKE  o"f  allegations  of 
>exual  misconduct  in  preschools 
and  day-care  centers  around  the 
country,  school  owners  are  facing  a 
oattle  with  insurance  companies 
ihaj  may  force  the  schools  to  close 
their  doors. 

The  battle  centers  on  the  dwin- 
dling number  of  insurance  compan- 
ies  offering  liability  coverage  to 
preschools  in  many  cases,  the  in- 
sura  nee  companies  are  doubling 
and  tripling  the  annual  premiums 
they  charge. 

In  other  cases,  insurance 
companies  are  simply  getting  out 
of  the  preschool  insurance  busi- 
ness, lea*. in?  many  presch  ol  own- 
ers  in  search  of  coverage  and  faced 
uith  the  possibility  of  closing. 

"THE  RATES  have  skyrocket- 
ed,"  said  Phyllis  Cannon,  co.o\uer 
of  KicHio  Knllego.  6025  N  Califor- 
nia .w  "Thiyrc  making  it  impos. 

for  ,!  j  c?re  owts  " 
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how  to  react  to  strange  situations 
and  unfamiliar  people,  fie  said  the 
program  would  consist  of  three  10- 
minute  session  per  week. 

"Insurance  companies  are  rais- 
ing  rates  on  the  basis  of  what  could 
happen,"  he  said.  "Theylve  been 
convinced  by  the  few  horror  stories 
on  TV  and  in  the  papers." 

"THE  TRUTH  of  the  matter," 
said  Tom  Teague,  a  spokesman  for 
the  state's  Department  of  Children 
and  Family  Services,  is  that  a 
child  is  less  likely  to  be  abused  at  a 
day-care  center  than  at  home," 
Teague  said.  "Children  are  quite 
safe  at  day-care  centers  One  rea- 
son for  that  is  because  the  centers 
are  licensed  by  the  state  and  must 
maintain  certain  standards." 

WILLIAM  F.  Buell,  whose  Liber- 
tyville. based  insurance  agency 
used  to  handle  almost  90  pres. 
chools.  said  the  publicity  generated 
by  recent  sexual  abuse  cases 
scared  away  many  companies 

"No  one  has  ever  wanted  to  in. 

Hire  H  ■»         r,Mt,.r<  "  HllOil  Said 


chool  insurance  because  they  have 
been  unable  to  get  underwriters  to 
reinsure  them  and  share  the  bur- 
den  of  claims. 

Len  Wilde,  president  of  the  pres- 
chool owners  association,  said  the 
association  owners  want  a  large 
company  to  insure  them. 

"We  want  an  insurance  company 
to  sit  down  with  us  and  write  some* 
thing  out  for  both  our  jenefits," 
Wilde  said.  "We  could  deliver  a 
great  number  of  schools. 

"The  loss  ratios  that  we  are 
aware  of  just  don't  bear  cjt  the 
concern," 

ONE  AREA  where  preschool 
owners  and  insurance  companies 
agree  is  in  the  treatment  of  unli- 
censed preschools.  According  to  a 
1983  law.  church-,  park-  and 
Montessori  schools  are  exempt 
from  licensing  and  do  not  have  to 
meet  »he  standards  of  licensed 
schools. 


School  owners  say  their  costs  ire 
increased  because  of  state  regula- 
tions, forcing  them  to  set  tuition 
.rates  that  do  not  compete  with 
those  of  unlicensed  schools.  Insur* 
ance  companies  say  they  fear  unli- 
censed schools  do'not  maintain  ade- 
quate standards, 

"Just  because  it  is  a  religious 
organization,  it  doesn't  make  the 
workers  proper  people,"  Kiddie 
Kollege  owner  Cannon  said.'  Ever- 
yone should  be  licensed,  at  least  for 
the  children's  safety.  You  can't 
have  laws  for  one  group  and  not  for 
the  other." 

Cannon,  who  maintains  an  open- 
door  policy  to  allow  purer*  *■>  visit 
the  school  at  =uiy  time,  j  she 
has  noticed  parents  are  more  care- 
ful with  their  children. 

"The  ehild  care  act,"  Busy  Beav- 
er School  owner  Fitzgerald  said, 
"says  it  is  to  protect  ail  children, 
but  it  doesn't.  It  is  a  case  of  selec- 
tive enforcement." 
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cannon,  wnose  scnuoi  is  i»ccnb?u- 
by  the  state  to  accommodate  76 
students,  said  her  rates  have  risen 
to  about  $1,700  per  year  from  $600 
per  year,  a  nearly  300  percent  in- 
crease. Cannon  said  she  thought 
the  publicity  surroir  i'mg  recent 
sexuai  abuse  cases  had  given  insur- 
ance companies  a  reason  to  raise 
their  premiums. 

'The  publicity  was  just  an  oppor- 
tunity for  them  to  raise  their 
rates,"  she  said. 

Cannon  said  her  tuition  has  re- 
mained at  $55  per  week  per  student 
for  three  years.  She  said  she  is 
closely  monitoring  nearby  schools 
to  see  if  they  are  increasing  their 
rates  . 

"As  soon  as  the  others  go  up,  I'll 
go  up." 

MIKE  FITZGERALD,  owner  of 
the  Busy  Beaver  Nursery  School  at 
1329  W.  Loyola  Ave.,  said  his  insur- 
ance  rates  have  gone  from  $1,400  to 
S2.300. 

"I  was  lucky  to  get  that," 
Fitzgerald  said.  He  is  ceveloping 
what  he  calls  an  urban  kids  survi- 
val  program,  to  teach  his  students 


"They  nave  neier  been  popular. 
When  they  have  claims,  they're 
bu;  And  now,  They're  trying  to  tell 
us  insurance  isn't  available.  They 
just  don't  want  to  pay  for  it.'* 

Buell  said  recent  rate  increases 
are  more  a  result  of  insurance 
vjmpanies  trying  to  make  up  for 
lower-tl'.an-normal  rates  over  the 
last  decade.  He  said  he  also  fears 
future  t  irt  decisions  will  allow  a 
person  to  sue  an  insurance 
company  for  abuse  that  occurred 
as  a  child. 

"It's  a  unknown  quanitity,"  Buell 
said.  "You  never  know  what  a  child 
is  going  to  say." 

LEN  JOHNSON,  a  broker  for  the 
Russell  Hummel  co.,  which  now 
insures  two  preschools,  said  his 
company  is  trying  to  work  a  deal  to 
insure  the  approximately  200  mem- 
bers of  the  Preschool  Owners  Asso- 
ciation  of  Illinois. 

"We  are  trying  to  become  more 
active  in  it,"  Johnson  said.  "It's  a 
simple  matter  of  a  bad  market 
condition." 


4B3 


717 


OPINION  ' 


Insuring  sound  change 

Childhood  is  such  a  brief  period  in  life  that  it  is  understandable  uher. 
parents,  school  and  recreation  officials  demand  immediate  action  to 
remedy  a  situation  they  see  threatening  a  youth's  opportunities. 

Problems  in  obtaining  insurance  coverage  for  school  and  park  system 
athletic  programs,  and  the  cost  of  premiums  for  such  coverage,  iiov? 
become  the  emotional  Jtting  edge  fcr  cnes  that  something  must  be  dor* 
to  reform  insurance  coverage  in  Illinois.  Reports  of  huge  increases  n 
premium  costs  for  general  school  and  municipal  coverage  and  for  man, 
businesses  also  have  fueled  the  demands  for  reform.  Now,  Republican 
Gov.  James  Thompson  and  elected  leaders  from  both  parties  facing  re- 
election have  taken  to  billing  036  as  the  year  for  reform  of  Illinois 
insurance  practices. 

The  insurance  battle  piis  two  powerful  special  interest  groups,  trial 
lawyers  and  insurance  companies,  against  one  another.  Insurance 
company  spokesman  advocate  placing  caps  on  damage  awards,  limiting 
the  size  of  fees  plaintiffs'  lawyers  can  collect,  and  revising  tort  law  to 
reduce  liability  in  situations  where  there  are  a  number  of  defendants  or 
where  the  plaintiff  may  be  mostly  at  fault. 

Trial  lawyers  have,  in  turn,  called  for  state  regulation  of  the  insurance 
industry  and  state-required  approval  of  rate  increases.  Each  side  paints 
the  other  as  profiting  immensely  from  the  current  system  of  insuiance 
rate  setting  and  j'iry  awards.  In  many  ways,  each  side  is  right  about  the 
other.  The  situatiou  should  make  all  of  us  wary  about  an  insurance  reform 
based  on  debateover  who  deserves  a  larger  slice  of  the  public's  hide. 

An  obvious  fact  about  the  state  of  the  insurance  industry  in  Illinois  is 
that,  because  the  industry  is  largely  unregulated,  little  good  overall  data 
on  its  ooerations  exist.  Lawyers  like  to  point  to  average  claim  settlements 
of  $1,100  in  Missouri  to  prove  that  the  current  system  does  not  condone 
unjustified  pryments.  Insurance  spokesmen  prefer  to  single  out  enormous 
jury  awards  and  bizarre  cases  like  the  one  in  California  where  a  plaintiff 
collected  from  a  phone  booth  manufacturer  after  the  phone  booth  he  was 
in  was  hit  by  a  drunk  driver. 

The  year  1986  may  not  be  the  year  for  sweeping  insurance  reform  in 
Illinois.  Many  of  the  immediate  problems  involving  athletic  programs, 
school  and  government  insurance  coverage  have  been  resolved 
temporarily,  albeit  at  substantial  cost.  What  is  needed  now  is  legislation 
requiring  full  reporting  by  insurance  companies  to  the  Illinois  Insurance 
Dept.  on  how  their  rate  structures  are  set  in  Illinois  and  how  insurance 
company  profits  or  losses  are  determined.  Before  the  state  can  decide 
whether  an  industry  needs  to  be  regulated,  it  needs  some  idea  of  whether 
such  regulation  will  improve  that  industry's  service  to  the  public. 

If  the  information  that  comes  in  to  the  state  on  liability  insurance  rate 
structuring  indicates  the  need  for  tort  reform,  or  for  greater  control  of  the 
msu ranee  industry,  perhaps  1987  would  be  the  year  to  consider  it. 

Two  relatively  minor  legislative  changos  should  be  made  by  the 
General  Assembly  in  1986  One  is  to  require  insurance  companies  to  give  90 
days  notice  of  their  decision  not  to  renew  an  insurance  policy,  rather  than 
the  current  30-day  period.  Another  is  to  make  it  easier  for  local 
municipalities  and  schools  to  form  their  own  insurance  pools.  These  steps, 
combined  with  better  data  reporting  to  the  Illinois  Insurance  Dept.,  make 
more  sense  than  rushing  into  full-scale  industry  reg  ilation  or  reform  of 
standards  for  establishing  legal  liability. 
These  chords  don't  make  headline-grabbing  politics,  just  good  sense. 
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Senator  Pressler.  Thank  you  very  much. 

Let  me  ask  you  both  if  you  could  very  briefly  summarize  your 
views  on  this  question:  Is  expansion  of  the  Risk  Retention  Act 
gomg  to  address  the  insurance  problems  faced  by  small  businesses? 

Mr.  Bowman.  I  think  the  problems  go  beyond  the  Risk  Retention 
Act.  I  would  not  rule  out  the  possibility  it  will  address  some  of  the 
problems,  but  I  think  the  problems  go  much  beyond  that. 

Senator  Pressler.  There  will  be  some  small  companies  that 
wouldn't  be  inside  a  group,  for  example. 

Mr.  Bowman.  Yes. 

Mr.  Muhl.  It  is  just  my  personal  observation  that  any  time  you 
create  an  alternative  mechanism,  any  time  that  you  would,  let's 
say,  for  municipalities  or  others  or  even  small  businesses,  go  into  a 
pooling  arrangement,  unless  you  change  the  cause  of  some  of  the 
problems,  all  you  are  doing  then  is  just  merely  shifting  the  burden 
of  payment.  If  you  are  involved  in  a  situation  where  you  allow 
groups  to  go  under  certain  umbrellas,  unless  you  change  the  rules 
of  their  exposure,  then  all  you  are  doing  is  just  changing  the  pay- 
ment mechanism  and  not  solving  the  concern  of  the  problem. 

Senator  Pressler.  Several  witnesses  have  questioned  the  fairness 
of  insurance  company  rate  making  and  pricing  practices.  Do  you 
feel  this  practice  can  be  adequately  regulated  through  the  efforts  of 
the  individual  States,  or  do  you  think  the  Federal  Government  will 
have  to  get  involved? 

Mr.  Muhl.  If  I  may  iust  respond  to  that,  I  think  the  States  are 
quite  capable  of  handling  that  aspect  for  a  number  of  reasons. 
When  you  discuss  whether  it  should  be  a  Federal  issue  or  a  State 
issue,  I  suggest  to  you  that  I  feel  very  strongly  that  it  could  be  and 
should  be  a  State  issue. 

We  have  throughout  the  United  States  a  lot  of  different  depart- 
ment personnel.  I  think  I  put  in  my  testimony  we  have  some  6,000 
in  the  various  departments,  and  we  extend  through  budget  and  ex- 
pense of  over  $200  million  to  regulate  the  insurance  industry.  It 
varies  by  State  as  to  the  amount  of  regulatory  controls  and  as  to 
what  kind  of  regulatory  controls,  but  I  think  that  is  one  of  the 
strengths  of  the  system  of  State  regulation,  because  the  problems 
that  I  am  experiencing,  for  example,  in  the  State  of  Maryland  as  to 
our  citizens  may  not  be  the  same  problems  and  concerns  experi- 
enced in  California  or  Illinois  or  Texas. 

So,  the  solutions  to  those  problems,  because  we  are  not  experi- 
encing either  the  same  or  the  same  degree  of  severity  of  the  same 
problem,  we  can  mold,  if  you  will,  the  solutions  to  the  best  inter- 
ests of  our  citizens.  I  think  State  regulation  works  far  better  in 
that  situation  and  not  applying  one  fast  and  strong  universal  rule 
throughout. 

Mr.  Bowmax*.  I  and  the  NCSL  endorse  Mr.  Muhl's  response  to 
your  question. 

I  would  add  just  one  personal  observation  that  I  think  a  greater 
threat  to  fairness  arises  from  sort  of  a  piecemeal  approach  to 
trying  :„  deal  with  the  problems  such  as,  for  example,  special  legis- 
lation regarding  medical  malpractice  or  perhaps  other  lines  of  in- 
surance, because  you  may  very  well  wind  up  with  a  situation 
where  you  have  two  'ndividuals  who  have  suffered  the  same  injury 
where  there  is  clearly  negligence  that  has  been  identified,  and 
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leaving  aside  questions  of  joint  and  several  liability  on  the  part  of 
the  tort  feasors,  perhaps  receiving  different  kinds  of  remedies  and 
relief  from  the  system,  depending  on  the  origin  of  the  injury, 
whether  it  was  a  surgeon's  scalpel  or  whether  it  was  a  next  door 
neighbor  or  whether  it  was  a  dram  shop. 

I  think  that  poses  a  greater  threat  to  fairn^o. 

Senator  Pressler.  So,  to  summarize,  both  of  you  feel  that  the 
Federal  Government  should  take  a  very  limited  role  legislatively  in 
resolving  this  problem.  Is  that  right? 

Mr.  Muhl.  Yes.  I  would  suggest  that,  because  I  think  the  States 
are  capable  of  responding  to  particularly  this  crisis  that  we  are 
faced  with.  As  I  indicated  in  the  testimony,  Senator,  there  are  a  lot 
of  things  that  the  States  have  done.  I  would  also  suggest  that  Mr. 
Bowman  alluded  to  a  lot  of  those. 

We  have  attacked  the  problems,  we  have  addressed  the  problems, 
and  we  have  thus  far  supplied  a  lot  cf  the  solutions,  not  all  of 
them,  absolutely  not  all  of  them.  But  we  have  gone  a  long  way  in 
resolving  a  lot  of  the  specific  concerns,  and  I  think  the  States  are 
quite  capable  of  doing  that. 

In  the  event,  though,  that  we  are  unable  to  change  some  of  those 
things  that  need  to  be  changed  on  a  State  level,  such  as  when  we 
talk  about  the  tort  system,  that  is  not  the  whole  of  the  problem; 
that  is  only  a  part  of  the  problem.  As  I  indicated  earlier,  the  insur- 
ance industry  is  part  of  the  problem  as  well,  but  we  have  to  attack 
the  situation  where  we  can. 

When  you  are  dealing  with  the  inability  of  an  insurance  indus- 
try, in  one  instance,  to  predict  their  loss,  to  properly  price  the  prod- 
uct that  they  are  selling,  then  we  have  to  change  that  rule.  I  refer 
to  for  an  example  a  lot  of  the  decisions  that  are  being  made  are 
taking  existing  contracts  that  are  narrowly  defined  contracts  and 
broadening  the  coverage.  That  was  never  intended  nor  contemplat- 
ed initially,  particularly  where  a  premium  was  not  collected  initial- 
ly. That  is  broadening  that  scope  to  now  where  the  insurance  com- 
pany has  a  greater  exposure  than  they  ever  anticipated  initially. 

We  have  to  bring  that  system  back  to  some  stability.  I  think  the 
States  are  capable  of  doing  that,  but  in  the  evei*t  that  there  isn't  a 
degree  of  uniformity  throughout  the  States  to  return  that  stability, 
then  that  is  an  area  where  you  may  want  to  consider  invol*  ement. 

Mr.  Bowman.  Mr.  Chairman,  I  absolutely  agree  with  that. 

Senator  Pressler.  Good.  I  believe  that  concludes  our  hearing, 
unless  there  is  some  business  I  haven't  tended  to  here. 

Mr.  Muhl.  Thank  you,  Mr.  Chairman. 

Senator  Pressler.  Thank  you.  That  concludes  our  hearing,  and 
we  will  stand  adjourned. 

[Whereupon,  at  11:30  a.m.,  the  committee  recessed,  to  reconvene 
subject  to  the  call  of  the  Chair.] 
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APPENDIX 

T€LT€X  mC 


February  18,  i<>86 


Ms.  Tracy  Crowley 
Committee  on  Small  Business 
U.  S.  Senate 
428k  Russell  Building 
Washington,  DC  205X0 

Dear  Ms.  Crowley: 

^nd!rStanu  TU  316  the  pers0n  t0  whom  we  should  channel  our 
buslnrss'es.  ^    lnsurance    Ability    Problems    for  small 

3h!  tw01a"asKthft  affecting  us,  and  I  believe  that  both 
could  be  solved  by  legislation  without  hurting  che  insurance 
industry,     manufacturers,     or    potential     injured  V    *s     in  t^ 

The  first  problem  is  that  insurance  is  not  available  regardless  of 
prior  record,  and  when  available  the  cost  is  so  piohi'^ive  that 
small  businesses  generally  can.iot  -«ord  the  coveraqe  Larae 
businesses  do  not  hav,  this  problem  oecause  they  "n  Titter  K 
self-insuring,  or  p.y  SUch  large  premiums  on  property  and  other 
orrpackage'"3'  ^  Habilit*  covera9e  i,  proviso  them  as  part 

IsLb??^H  ll°blV  i'  that  SOme  kind  of  a  limit  »ust  be 
established  to  the  damages  that  can  be  awarded  to  an  injured 
party.  Unless  there  is  some  type  of  negl'ence,  malicious 
io'conect  m  T  o"  £tl/XY'  th8  injur6d  Party  -0ul*  not  be  ab^l 
of  some'proSuci:0*-    °f  d°llarS  b6CaUSe  °f  an  accidertt'     or  the  use 

This  problem  is  one  that  requires  a  solo  ion  immediately,  not 
SEI  b^ne^es?^'    33  ltS  ^  iS  ^  ^  and  »  a" 

Sincerely, 
Mat  BOckh 


COMMERCE  DRIVE  .  NORTH  BRANFORD,  CT  06471  UlA  •  TELEPHONE  '203)  481-5588  •  TELEX:  95CC40 
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Illinois  Petrc'eum  Marketers  Association 

PO  SOX  1508  ■  112  WEST  COOK  STREET  SPftNGF€LD  ILUNOtS  ©2705  ■  PHONE  (Af  ?17)S««  «009 

WMIAM  ft  OCUTSCH 

EXECUTIVE  VTCE  f«IS»0InT 


STATEMENT  OF  THE  ILLINOIS  PETROLEUM  MARKETERS  ASSOCIATION 
ON  PROPERTY  AND  CASUALTY  LIABILITY  INSURANCE 
BEFORE  THE 
U.S.  SENATE  COMMITTEE  ON  SMALL  BUSINESS 


HONORABLE  LOWELL  P.  WEICKER,  JR. 
CHAIRMAN 


FEBRUARY  26,  1986 


ocumtdtted  by: 

Illinois  Petroleum  Marketers  Association 
William  R.  Deutsch,  Executive  Trice  President 
U2  West  Cook  Staet 
Springfi  >ld,  IL  c2704 

(2i7;  544-4609 
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TESTIMONY 


Chairman  Weaker: 

On  behalf  of  the  membership  of  the  Illinois  Petroleum  Marketers  Association,  I 
would  like  to  express  my  deep  appreciation  for  the  opportunity  to  speak  at  this 
hearing.  The  Illinois  Petroleum  Marketers  Association  has  over  750  markers, 
independent  businessmen  operating  as  jobbers,  marketers  and  suppliers  of  petroleum 
products  In  every  county  in  the  State  of  Illinois.  Their  operations  vary  in  s!*e  from 
as  small  as  300,000  gallons  a  year  to  some  as  large  as  70,000,000  gallons  a  ytrar.  Many 
of  these  jobbers  operate  ur'er  branded  names,  others  operate  under  their  own 
independent  name  and  there  de  views  of  both  the  branded  and  unbranded  segment 

of  the  petroleum  marketing  industry  .     he  State  of  Illinois. 

Many  of  our  members  are  small  jobbers  or  marketers,  owning  tank  wagons,  pick-up 
trucks,  and  using  carmon  carriers  for  the  transportation  of  petroleum  products. 
However,  40  percent  of  our  jobbers  a*so  own  transports  and  pick  up  the  product  at 
refineries  and  terminals  throughout  Illinois  and  adjoining  states,  and  transport  the 
product  to  their  bulk  plants  or  directly  to  service  stations  or  large  commercial 
accounts.  The  jobbers  deliver  80  percent  of  tlie  agriculture  demands  for  gasoline,  fuel 
oil  and  diesel  fuel.    They  also  serve  a  large  percentage  of  industrial  users. 

Eighty-five  percent  of  Illinois  Petroleum  Marketers  own  or  operate  servif- 
stations.  Today,  50  percent  are  self-service,  and  the  other  50  percent  are  full- 
service  or  dealer  operated.  Several  otl  IPHA  markers  eithe.  operate  or  own  over  80 
truck  stops  in  Illinois.  In  addition,  in  the  last  five  years,  many  have  entered  food 
operations  in  conjunction  with  service  stations.  These  operations  are  known  as 
convenience  stores. 

Insurance  has  become  one  of  the  most  serious  and  threatening  problems  facing  our 
industry.  In  fact,  only  tlie  petroleum  shortages  of  1973-1974  and  1978  have  had  a 
greater  negative  impact  cn  petroleum  marketing  and  the  transportation  of  petroleum 
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product*.  Since  1980,  property  and  casualty  insurance  in  the  petroleum  industry  like 
many  other  industries  has  changed  dramatically.  During  the  period  of  1981  through 
1984,  ^he  premiums  dropped  insurance  companies  fought  for  the  business  and  doi'ar 
volume,  so  they  could  reinvest  premiums  at  the  liigh  interest  rates  being  paid  by  the 
financial  institutions.  In  early  1985,  there  was  a  tightening  of  property  and 
casualty  insurance.  Our  association  has  dealt  primarily  with  two  con^ames  — 
Federated  Insurance  Company  of  Cwatonna,  Minnesota  and  Frank  B.  Hall  &  Company  of  St. 
Iouis,  Missouri,  bro.;ers  for  Caimercial  Union  Insurance.  Frank  B.  '(all  &  Co.  informed 
HWA  in  "late  1984  that  they  were  switching  from  Conrnercial  Union  to  the  Traveler's 
Insurance  of  Hartford,  Connecticut.  IPMA  has  also  worked  with  Ranger  Insurance  of 
Dallas,  Tex?  .  and  individual  members  were  doing  business  with  approximately  twenty 
other  companies  licensed  in  Illinois.    (See  Exhibit  A) 

The  major  problem  existing  for  petroleum  marketers  is  finding  another  insurance 
company  .  hen  their  policies  are  cancelled  or  renewed  with  substantial  premium  increase. 
Presently  the  choices  are  Federated  Insurance,  Frank  B.  Hall  &  Co.  representing 
Traveler's,  Farmland  Insurance  owned  by  Nationwide,  A.R.M.  representing  Reliance 
Companies,  and  Range  iurance  where  in  a  few  isolated  cases,  they  have  renewed 
policies,  but  have  written  no  new  busine-  Tne  Planning  Corporation  is  strictly 
pollution  policy.  Recently,  Millers  Mjtual  has  written  a  few  policies.  Roughly  five 
companies  are  writing  property  and  casualty  insurance  for  the  entire  State  of  Illinois. 
On  a  national  level,  here  are  an  additional  three  companies.  The  impact  of  this 
funneling  down  process  msues  it  practically  impossible  to  find  insurance  coverage  even 
with  Illinois  Department  of  Insurance's  60  day  notice  of  cancellation  requirement. 

Of  the  above  mentioned  companies,  Federated  Insurance  has  recently  initiated  fees 
of  $550  per  location  for  unprotected  tanks,  $250  per  location  for  fiberglass  and 
protected  tanxs,  and  a  $200  surcharge  for  tanks  over  12  years  old.  Federated  has 
separated  *J«e  pollution  coverage  from  the  general  policy  at  no  reduction  in  premium  and 
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will  pay  claims  on  a  "claims  made"  basis.  The  Planning  Corporation,  in  Ai^^t  1985, 
agr^d  to  provide  insurance  for  members  of  IPttt  but,  as  of  this  date,  haw  not  prcvided 
us  ath  any  forms.  They  blame  this  situation  on  the  loss  of  reinsurance.  The 
remaining  companies  are  writing  policies  on  a  very  1  um red  basis  with  extremely  hign 
premiums  with  no  pollution  coverage. 

At  the  same  time,  the  companies  who  are  writing  insurance  have  increased  rates 
from  40  to  300  percent,  ihe  average  increase  is  around  60  percent.  During  the  first 
two  weeks  of  February,  :pma  conducted  an  up-to-oate  survey  of  <yvc  membership.  The 
figures  obtained  indicate  that  many  petroleum  marketers  (a.all  businessmen)  may  be 
forced  into  bankruptcy  or  required  to  liquidate  their  businesses  if  they  cannot  get 
proper  insurance  coverage.  this  survey  does  not  include  any  maior  oil  companies.  In 
most  cases,  major  oil  companies  are  self-insured  except  for  catastrophic  losses. 

Ihe  State  and  Federal  EPA  need  to  re-evaluate  their  stance  on  underground  tanks 
and  the  potential  leak  problems  associated  with  these  tanks.  IPMA  has  been  monitoring 
propaganda  sent  out  by  various  insurance  ccipanies.  Most  companies  indicate  they  will 
be  charging  a  premium  of  $200  for  tanks  which  are  15  years  and  over  that  are  not 
fiberglassed  or  catalytic  protected.  In  one  instance  a  company  conducted  a  survey  on 
12,863  tarks  and  obtained  the  following  statistics;    (See  Exhibit  M) 

TOTAL  TANKS  SURVEYED  -  12,863 

1.  12,150,  or  94.4%,  are  steel,  unprotected  tanks 

A.  5,522  of  these,  or  45%,  are  16  years  old  o--  older 

B.  2,975  of  these,  or  25%,  are  10-15  years  of  age 

C.  3,653  of  these,  or  30*,  are  0-9  years  of  age 

2.  259  are  steel-epoxy  (e.g.  fiberglass  :med 

3.  221  are  STI-P3  tarks  (catalytic  protected) 

4.  233  are  fiberglass  tanks 
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The  Illinois  State  Fire  Marshal's  Office  indicates  there  were  approximately  182 
reports  of  leaking  petroleum  tanks  in  the  past  year.  (Sec  Bchibit  C)  Over  60  percent 
were  caused  by  inferior  work  on  the  piping.  One  use  of  Japanese  plastic  pipe  which  is 
not  conpatible  with  U.S.  pipe  has  been  one  of  the  major  problems.  This  could  be 
eliminated  by  forcing  the  installers  of  underground  storage  tanks  to  be  licensed  by  the 
State  and  Fjderal  Government.  One  people  installing  such  tanks  would  be  required  to 
take  a  test  to  make  sure  that  they  have  the  knowledge  needed  to  install  underground 
storage  tanks  for  petroleum  products.  Furthermore,  IPMA  has  checked  with  the  two 
"Largest  carriers  of  property  and  liability  insurance  in  the  state  and  four  !  the 
following  information  pertaLiing  to  claims  that  occurred  in  Illinois: 

0  Federated  Insurance  had  one  tank  leak  liability  in  1981,  1982,  and  1983.  In 
1984,  there  were  two  claims.   Total  emount  paid  or  reserved  for  these  live 
claims  we.-e  $63,125.   On  site  pollution  clean  up  took  one  claim  in  1983  and 
one  in  1984.   The  total  paid  for  these  claims  was  $13,764.    This  is  coverage 
for  clean  up  on  the  premises  of  the  marketer  where  no  liability  has  occurred 
for  damage  to  other  property. 
°  Frank  B.  Hall  &  Co.  stated  that  from  1980  -  1984,  their  claims  were  so  few  that 

they  did  not  even  keep  track. 
This  di  -putes  what  the  press  and  the  EPA  have  been  saying  about  Illinois  having  a 
large  problem  and  a  tremendous  number  of  leaks.  Perhaps  what  started  this  hysteria  was 
a  seynent  of  60  Minutts,  the  CBS  program,  that  aired  about  two  years  ago  ceding  with  a 
leak  problem  in  Rhode  Is3and.  This  was  blown  completely  out  of  proportion  and  made  the 
American  public  believe  that  there  were  a  substantial  number  of  underground  storage 
tank  leaks.  This  is  not  true,  especially  here  in  Illinois.  Tte  public  should  be  made 
awaie  of  the  true  facts, 

Something  must  also  be  done  in  our  Court  Systems  to  prevent  judges  arx*  es  from 
handing  down  exorbitant  awards  for  liability  claims,  both  in  underground  pollution  and 
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for  crines  committed  during  hold  ups  in  convenience  stores.  Ihe  IllinoiL  Insurance 
Information  Service  should  be  forced  to  update  their  rate  structure.  Illinois  is  still 
one  of  the  few  states  that  does  nc4-  have  a  different  insurance  rate  for  full  service 
stations  compared  to  self  service  stations.  At  full  service,  people  on  duty  work  on 
automobiles  and  also  use  lifts.  At  self  service,  there  is  merely  a  person  in  the  kiosk 
acting  as  cashier,  in  nost  case,  behind  burglar  proof  glass  which  protects  from 
robberies.  yet  the  Illinois  Insurance  Information  Service  has  repeater*. y  refused  to 
change  workman's  compensation  rates  like  most  of  the  other  states  in  the  union.  Their 
thinking  is  archaic  ano  certainly  needs  to  be  upgraded.  One  awards  some  juries  and 
judges  have  given  on  workmen's  comp  and  pollution  liability  have  been  notoriously  high. 

Naturally  the  insurance  companies  have  become  very  gun  shy  a.Td  have  readily 
admitted  they  are  increasing  rates  to  protect  themser  es  from  the  possibility  of  huge 
settlements  from  pollute  damages.  There  have  been  very  few  claims  experienced  ,  yet 
petroleum  marketers  ere  being  forced  to  pay  high  insurance  rates  on  the  probability/ 
possibility  of  being  forced  to  pay  claims  c warded  by  the  courts.  At  a  meeting  last 
February  in  Washington,  D.C. ,  the  insurance  companies  readily  arttted  they  had  no  big 
losses  iiXm  petroleum  marketers,  yet  their  worry  was  that  If  there  was  a  pollution 
liability  case  where  a  tank  leaked,  the  courts  would  award  such  a  huge  sum  that  they 
must  have  the  reserves  available.  They  also  were  quick  to  point  out  they  were  badly 
burned  financially  by  the  Union  Carbide  disaster  in  India  in  the  KL1  of  1984.  The 
losses  sustained  had  to  he  recovered. 

Remember,  the  Illinois  State  Fire  Marshal's  Offi^,  starting  in  1928,  and 
especially  since  the  late  1940'-  has  required  that  before  any  petroleum  tank  can  be 
installed  in  Illinois,  plans  first  must  be  approved  by  the  state  Fire  Marshal's  office. 
A  Fire  Marshal  mut  be  on  hand  when  the  tank  is  buried  to  see  th  t  it  is  done  prootxly. 
Shis  has  helped  to  reduce  the  number  of  leaks  tremendcusly.  The  Fire  Marshal's  Office 
is  to  be  commended  for  the  work  it  has  done. 
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IRA's  reccnnendaticns  to  you  are  follows: 

1.  Revix,*  of  McCarran-Ferguson  Act. 

2.  Create  Federal  Office  of  Insurance  Information. 

3.  Repeal  insurance  exemption  under  F.T.C.  jurisdiction. 

4.  Bqpand  Risk  Retention  Act    (Self-insurance) . 

5.  National  re-insurance  program  for  liability  and  casualty  funded  by  insvu=uice 
industry  of  United  States. 

6.  Limit  amount  of  acards  and  attorney's  ftw>. 
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COMPANIES  NO  LONGER  WRITING  OR  RENEWING 
PROPERTY  AND  CASUALTY  INSURANCE 
AS  OF  FEBRUARY  1,  1985 


1. 

American  States 

10. 

The  Home 

2. 

Aetna 

11. 

Continental 

3. 

Commercial  Union 

12. 

Ranger 

4. 

Fireman's  Fund 

13. 

Trans america 

5. 

North  Brook 

14. 

INA 

6. 

St.  Pai:! 

15. 

Hartford 

7. 

Ohio  Casualty 

16. 

Maryland  Casualty 

8. 

Northw,  stern 

17. 

Cincinnati 

9. 

Hanovej- 

18. 

Zurick 

In  a  very  small  number  of  isolated  cases,  some  policies  ^ave  been 
renewed  by  these  companies. 
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FEDERATED  INSURANCE 


UNDERGROUND  TANK  EVALUATION 


Underground  storage  tanks  continue  to  be  one  of  the  biggest 
challenges  and  headaches  for  the  oil  industry  and  their  insurers. 
Federated' s  response  to  the  underground  tank  dilemma  has  been  to 
continue  to  make  insurance  available  and  to  conduct  a  survey  of 
our  policyholders. 

Federated  has  lured  an  environmental  service  firm,  as  well  as 
using  their  own  loss  control  personnel  to  survey  each  insured 
service  slaLion  or  convenience  store  that  has  underground  tmks. 
The  survey  If  for  purposes  of  education,  safety,  loss  prevention, 
and  pric\ng  information.  The  survey  was  Federated* s  attempt  to  be 
solution  corscious,  rather  than  simply  problem  conscious. 

As  you  arc  wcJl  aware  there  are  fewer  and  fewer  insurance 
companies  available  in  this  marketplace  and  we  felt  this  was  a 
legitimate  response  to  the  tank  leakage  dilemma. 

Preliminary  icsulls  arc  now  available  from  this  survey.  Those 
rcsuJts  reflect  12&D  policyholders,  encompassing  3186  locationi 
,ind  totalling  12,003  tanks.  66. Gift  or  these  tanks  arc  jobber  owned 
and  opera l  od,,  ?4.1*  are  jobber  leased,  .4%  were  owned  by  a  major 
oil  company,  and  8.6*  were  independently  owned  and  operated. 

Interestingly  enough,  inventory  conLrol  rccommendatii  as  were  made 
in  56.3%  of  the  locations  surveyed.  These  recommendations  would 
normally  hav.  been: 


A 


Daily  stick  measurements  of  the  product 


in  each  tank  with  these  reading  reconciled 
with  the  pump  mete*-  reading  and/or 


B 


Daily  records  of  the  stick  reading  and  the 
opening  and  closing  pump  meter  reading  and 
any  difference  between  these  two  methods. 
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Monitoring    devices     or     other    tank    upgrading    measures  were 

recommended  in  51%  of  the  locations. 

We  recommended  a  weekly  water  check  in  4  7%  of  the  cases.  The 
recommendation  was  made  for  inventory  record  retention  in  23.6% 
of  the  cases.  Proper  care  of  empty  and  abandoned  tanks  was  made 
in  8.6% 

Our  information  on  tanks  ia  as  follows t 
Total  Tanks  Surveyed  -  12,863 

1-  12,150,  or  94.4%,  are  steel,  unprotected  tanks 

A.  5,522  of  these,  or  45%,  are  16  years  old  or  older 

B.  2,975  of  thftse,  or  25%,  are  10-15  years  of  age 

C.  3,653  of  these,  or  30%,  ore  0- v  years  of  age 

2.  259  are  stcel-epoxy  (e.g.  fiberglass)  lined 

3.  221  arc  STI-P3  tanks 

4.  233  are  **iberglass  tanks 

These  are  preliminary  results  of  the  survey  and  we  hope  the 
information  is  helpful  to  the  petroleum  industry  in  evaluating 
the  underg  ound  tank  problem  end  possible  solutions  to  the 
problem. 
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•••  UWEJ 


DATA  ANALYZED  FOR  STATE  t^AiLI)       I  (ALL  STATES) 


GENERAL  INFORMATION 


NUMBER  OF  POLICYHOLDERS 

AVERAGE  NUMBER  OF  LXATI0N3  PES  POLICYHOLDER 
AVERAGE  NUMBER  OF  TfOKS  PER  LOCATION 

LOCATION  AVERAGE  POINTS  FOR  SECTION  A 
LOCATION  AVERAGE  POINTS  FOR  SECTION  B 
LOCATION  AVERAGE  POINTS  OF  TOTAL  POINTS 


1628 
50*3 
19371 

3.0976 
3.641 1 

80.4693 
11.3172 
31.7091 


BREAKDOWN  OF  LOCATION  INFORMATION 

•••  OWNERSHIP  »c» 

OWNED  BY  MAJOR  OIL  COMPANY         I  87 

INDEPENDENTLY  OWNED/OPERATED      I  S9B 

RECOMMENDATIONS  —  „  ^ 

1  •  INVENTORY  CONTROL  METHODS    i  8734  29. 3* 

8  ■  MONITORING  NELL                    <  8316  24.6* 

3  ■  WEEKLY  WATT  '  CHECK               I  8873  84.3* 

4  m  INVENTORY  ►  CORD  RETENTION  t  1133  18. 3* 
3  ■  EMPTY-ABANDONED  TANKS  I  498  4.3* 
6  -  MISCELLANEOUS                       I  M2  4.7> 

TOTAL  938*  *  TOTAL 

•••  MONITORING  HELLS  Mi  ' 

NUMBER  OF  LOCATIONS  WITH  MONITORING  WELLS  INSTALLED  I 


8:B 

.3* 
11.  B* 


34.8* 
43.9* 
43.1* 
88.8* 
8.0* 
8.7* 
*  LOCATIONS 


67 


BREAKDOWN  OF  TANK  IhrOIWTION 

 AGE      GALLONS  • 


1    1001  "01 

COUNT  0-9    10-13    16*  -1000  -6000  -     ^  1000! 

8TEEL-UNPRTD  i  18419  ^  3871    4348    8006  4343    9367  3  1108 

BTEEL-EPOXY    t      336  83       77      836  9     863  27 

(Lintr)  i  880       36        8  _  mmm 

STI-P3           I     874  832       16       18  13     106  180  33 

FIBERGLAE3     t     340  1%     113       89  8     108  193  89 


9 
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Ofttom  of  tt+*  mtuim 

State  Fjng  Marshal 


DIVISION  OF  FIRE  PREVENTION 


TO:   JOANNE  BAJflJRA 
U.S.E.P.A. 


FROH:    WIGHT  R.  ELLIOTT,  DEPUTY  STATE  FIRE  MARSHAL  ]L£ 

$UBJECT:   8/l/WTED7/W85  °F  U/6  LEAKS  m  6ALL0NAGE  ^ 
DATE:   32  AUGUST  85. 

Estimated  ntnber  of  underground  leaks  end  gallonage 


Underground  leaks  Petroleua 


Gallons 


Marlon 

•c?rtngfteld 

Chtcago 

Sprtngfteld 


64 
46 

72 
382 

1  -  Hazardous  Matertals 


17.600 
?M00 
26.600 
45,800 

500 


Known  leak  responses  X  3  •  Total 
Known  tank  replacement  X  %  •  Total 
Known  tank  rellntng  X  H  »  Total 

500  9*1  Ions  Per  known  leak 
3QQ  gallons  per  replacing  tanks 
JOQ  gallons  par  rel1n1ng  tanks 


3150  Executive  Park  Drive.  SDrinofleld.  Illinois  62706   •  2\i.7B£-7S&\ 
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DATA  ANALYZED  FOR  8TATE I    IL  *4-^f%</ 

GENERAL  INFORMATION 

NUMBER  OF  POLICYHOLDERS                                 I  184 

NUMBER  OF  LOCATIONS                                         I  408 

NUMBER  OF  TANKS  1G13 

gVfgggf  NUJJBER  OF  LOCATIONS  PER  POLICYHOLDER  2.8173 

AVERAGE  NUMBER  OF  TANK8  PEP  LOCATION              I  3.953* 

LOCATION  AVERAGE  POINTS  FOC  SECTION  A  I  £0.9389 

LOCATION  AVERAGE  POINTS  FOll  SECTION  3  9  0771 

LOCATION  AVERAGE  POINTS  OF  TOTAL  P0INT8         I  29!b674 

•tttt  WPRN1NQ  ttttttt  Ntt'BER  OF  LOC    *    RECORD  COUNT     SHOULD  EQUAL t  BUT  DO  KOT 

408  4is 


BREAKDOWN  OF  LOCATION  INFORMATION 

••t  OWNERSHIP  tttt 

JOBBER  OWNEO  AND  OPERATIO           I  300  73.SX 

JOBBER  LEASEO                             t  69  16  9* 

OWNED  BY  MAJOR  OIL  COMPANY         I  3  7X 

INDEPENDENTLY  OWNED/OPE  tATED      t  43  10. 5* 

•»»  RECOMMENDATIONS  tt» 

i  -  if?i5lKgPX«C2Sr.ROC  METHODS    l  229  28.  4*  36.  1* 

£  »  MONITORING  WELL                    I  216  26.  7£  32.9X 

3  *  WEEKLY  WATER  CHE*               :  238  29  »  58  3? 

A  »  INVENTORY  BECORC  reTENTION  I  76  9.4*  18  6? 

? "  Z?HKrP8SSSfBED  TfifiKS      1  «  s«2* 

6  »  MISCELLANEOUS                       I  5  .6*  1.2X 

TOTAL  B06  %  TOTAL    %  LOCATIONS 

•••  MONITORING  WELLS  «tt 

NUMBER  OF  LOCATIONS  WITH  MONITORING  WELLS  INSTALLED    I  6 


STEEL-UNPRTD  t 
STEEL-EPOXY  I 
(Liner) t 
STI-P3  t 
FIBERGLASS  t 


BREAKDOWN  OF  TANK  INFORMATION 

 AGE  


COUNT 

use  ^ 

71 

32 
52 


0-9    10-15  16+ 


442 

315 

701 

3 

22 

46 

32 

19 

0 

29 

3 

0 

30 

19 

3 

  GALLONS   

1     1001  6001 
-1000  -6000  -10000  10OO1+ 


426 

761 

827 

44 

0 

56 

6 

9 

I 

3 

26 

0 

0 

IB 

32 

2 

9 
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WtUUU  A  OCUTSCm 
IXICUTJVC  VIC€  PMSiOtNT 


Illinois  Petroleum  Marketers  Association 

PO  OOX  1508  ■  112  WEST  COOK  STREET  STONGFIEIO  H.UNOG  62705  ■  PHONE  UC  217)544  4000 


PROPERTY  AND  CASUALTY  LIABILITY 
INSURANCE  SURVEY 


IPMA  Member  Response  Over  100  Responses 

Attached  1s  a  sample  of  the  findings.   All  express  a  need 
for  sc<ne  type  of  relief. 


9 
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VBWf  DffORTAMT  INSURANCE  SMMEY 

OTft  NEEDS  UPDATED  COMMENTS  CN  PROPERTY  MO  CASUALTY  INSURANCE.    MEMBERS  OF  CCNGRE3S 

AM)  TIE  SMALL  BUSINESS  AOMINI  STRATI  J*  ARF  INTERESTED  IN  YOUR  ANSWERS  TO  THE  QUESTIONS 
BEHy.  IPMA  BELIEVES  THAT  BY  PROVIDING  THEM  WITH  THE  SURVEY  FIGURES,  MEMBERS  OF 
CONGRESS  WILL  BE  MOVED  INTO  HIGH  GEAR  TO  PUSH  FOR  SOME  TYPE  OF  RELIEF  FROM  PRESENT 
INSURANCE  CRISIS.  PLEASE  ANSWER  THE  QUESTIONS  BELOW  AND  RETURN  TO  THE  IFMA  OFFICE  AS 
SOON  AS  POSSIBLE  SO  RESULTS  CAN  BE  COMPILED  AND  PREPARED  FOR  PRESENTATION. 

1.  Who  was  your  insurance  company  during  the  put  year?     £2UblM  {sL  JHU  t££tt$* 

2.  Wan  your  policy  renewed  or  cancelled  ?  (Check  One) 

J.     #fcs  your  premiun  increased?   

Give  Comparisons:      1984  Total  Prtanlun  t^sa* 

1985  Total  Premiun  t2  j^V 

1986  Total  Premiun  ,qJ  t\>^ 

Was  coverage  and  deductible  same  as  previous  year? 
Give  Corpariaons:     1984  Total  Coverage  ]  

1985  Total  Coverage   

1986  Total  Coverage   

4.     How  has  an  increase  in  premiun  inpactod  your  business?  (For  exanple,  have  you 

had  to  stop  expansion,  decrease  employees  or  increase  prices?)  /IM/-  

4ry  '\j    A  ~/   eg**'*    Mir„*/  a*  

5      If  policy  was  cancelled/  were  you  able  to  secure  a  new  insurance  carrier?  • 

Name  new  insurance  carrier  

6.  Does  your  policy  include  pollution  liability?   i/yr^   If  so,  what  amount  of 
coverage?  (Be  sure  your  policy  dees  include  Pollution  liability  for  underground 
tank  leaks.)   

Were  you  unable  to  get  pollution  liability?  

7.  Are  you  presently  considering  self-insurance?     ^//*  T  

8.  Do  you  have  an  urbrella?  5     If  so,  how  much?       /      3d  dd  & 
Does  it  Include  pollution?  (Be  sure  to  chock  this)  y'sJ 

9.  Are  you  doing  daily  inventory  control?  (^t)      i  *\  

10.  Have  you  had  any  claims  in  the  \      five  years?  (spills,  collisions,  leaking 
tanks,  etc.)     /        Give  Detain:     £-'<z    ,  *     a     p/**?f  Sli/i//,*^ 

11.  Does  your  new  policy  contain  a  •claims-trade*  clause?  (In  claims-made  policies, 
the  insuranr  -  cenpany  is  liable  only  for  claims  actually  filed  while  the  policy 
is  in  effect./    What  is  the  effective  date?  


Does  the  "claims-made"  include  "Tail  Coverage"?  (The  new  claims-made  policy  now 
gives  insureds  the  right  to  purchase  supplemental  "tail  coverage"  regardless  of 
the  reason  for  cancellation  or  nonrenewal.    It  guarantees  insureds  who  purchase 
supplemental  tail  coverage,  reinstatement  of  100%  of  the  aggregate  limit  of 
liability  under  the  policy  for  all  claims  reported  after  the  end  of  the  policy 
period.   In  addition,  it  entitles  insureds  to  receive  loss  information  on  claims 
and  occurrences  in  sufficient  specific  detail  to  facilitate  their  decision  to 
accept  or  reject  an  application  for  aeneral  liability  insurance.)   


£L1 


The  petroleum  industry  has  felt  the  crunch  in  obtaining  insurance  coverage  for 
truck  fleets  in  compliance  with  federal  and  stfcte  law  requirements.   Many  fleets 
have  been  able  to  get  the  first  million  dollars  of  coverage,  but  have  been 
unable  to  obtain  the  untorella  up  to  the  5  million  dollars  required  by  law  and 
terminals  for  those  transporting  gasoline  and  other  petroleum  products.  What 
has  been  your  experience?  - 

Ocnments:     A    5   P0>'it'd<\    /Jo/If      /<r      Sc)       ,*J>*r)S*Vt-  if- 
p    A**<L     a>  asm   y  w>    ihta  Citi  £h<  ftr  sr — 


Optional  Signature : 
Cenpany: 
City,  State: 


RETURN  TO t    Illinois  Petroleum  Kirketers  Association 
P.O.  Box  12020 
Springfield,  IL  62791 
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VERT  PEOKnwr  PKUfctfCE  atom 

STJSE51UH)WII)  a*WBI«  ON  PROPERTY  AND  CASUALTY  INSURANCE  tmi  r»  ^n^- 
J"3™  BUSINESS  ADMINISTRATION  ARB  INtSesTO  WwSTa^^J^S^ 

ux*J*<t2>i»  BE  M3VH)  INTO  HICW  GEAR  TO  PUSH  FOR  90K  TVPT  r»  arrm  wmrZ^mm^Z 

DURANCE  CRISIS.  PLEASE  ANSWER  THE  QUEOTIO«  fiSw^S  ^^^J^SS^ 
SOCN  AS  POSSIBLE  SO  RESULTS  CAN  BE  COMPHH?  AtO  nU3>ARED  ^WPOTSCTMlS^  ****** 

1.  Who  Mia  your  insurance  company  during  the  past  year?     tfm~>+-  /VSV*JHUCE 

2.  (tea  your  policy  renewed  or  cancelled    V      ?  (Check  Che) 


5. 


13. 


Mas  your  premium  increased?  i/Q 
Give  Oceparisons:     1984  Total  Premium 

1985  Total  Premium  

1986  Total  Premium  


Has  coverage  and  deductible  same  as  previous  year?  Afo 

Give  Ccnparisons:     1984  Total  Coverage   

1985  Total  Coverage  ~ 

1986  Total  Coverage  __. 

How  has  an  increase  in  premium  inpacted  your  business?  (for  exaxpla,  have  you 
had  to  stop  expansion,  decrease  enplcvees  or  increase  prices?) 


If  policy  was  cancelled,  were  van  able  to  secure  a  new  insurance  or  -lax?  V^S 
Name  new  insurance  carrier     SpUwwaaS  r  

Does  your  policy  include  pollution  liability?    NO    if  «o,  what  asount  of 
coverage?  (Be  sure  your  policy  does  include  Pollution  liability  for  undergrwAd 
tank  leaks.)  

Mare  ycu  unable  to  get  pollution  liability?         y  ECJ?   ^  ^ 

Are  /ou  presently  considering  self-insurance?  j/g^ 


7. 

8.     Do  you  have  an  urbrella?    Vfc^>     if  so,  how  much?     2-y  <*«*CV  <±*°, 
Does  it  include  pollution?  *,Be  sure  to  check  this)       JJ&  * 

9. 
10. 

11. 


Are  you  doing  daily  inventory  control?  j/jfe^ 


Have  you  had  any  claims  in  the  past  five  years?  (spills,  collisions,  leaking 
tanks,  etc.)   tf  o     Give  Detailsi  

Does  your  new  policy  contain  a  •claims-made*  clause?  (In  claiev-eade  policiso, 
the  insurance  company  is  liable  only  for  claims  actually  filed  while  the  policy 
is  in  effect.)     fit*  that  is  the  ef.'rctive  date?  

Does  the  "claims-made"  include  "Tail  Coverage"?  (The  new  rU\m  seA  policy  now 
gives  insureds  the  right  to  purchase  supplemental  "tail  coverage"  regardless  of 
the  reason  for  cancellation  or  nonrenewal.   It  guarantees  Insureds  who  purchase 
supplemental  tail  coverage,  reinstatement  of  loot  of  the  aguiegaLe  limit  of 
liability  under  the  policy  for  all  claims  reported  after  the  end  of  the  policy 
period.   In  addition,  it  entitles  insureds  to  receive  loss  lnf creation  on  claLsj 
and  occurrences  in  sufficient  specific  detail  to  facilitate  their  decision  to 
accept  or  reject  an  application  for  general  liability  insurance.)  

12.   The  petroleum  industry  has  feit  the  crunch  in  obtaining  insurance  coverage  for' 
truck  fleets  in  conpliance  with  federal  and  state  law  requirements.   Many  fleets 
have  been  able  to  get  the  first  million  dollars  of  coverage,  but  have  been 
unable  to  obtain  the  urbrella  up  to  the  5  million  dollars  required  by  lav  and 
terminals  for  those  transporting  gasoline  and  other  petroleum  products,  what 
has  been  your  experience?  


Optional  Signature] 
Companyi 
City,  State;  ' 


WIURN  TOr    Illinois  Patroleum  Marketers  Association 

P.O.  Box  12020 
Sa-lngfiold,  IL  62791 
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VERY  IHPOKTWr  DSMWCE  gwwv 

seas  •istts^Ex&jShss: 

SOON  AS  WSSIBUB  SO  RESULTS  CAN  BE  CCMPIIJD  WcTrEPA^  ^praS^ST 


1. 


10. 


Who  was  your  insurance  corpany  during  the  pest  year?      /,^AJgR<tT"g  ft 


2.  Was  your  policy  renewed  or  cancelled  ?  (Check  Cne) 

3.  Mas  your  premium  increased?  */g5  

Give  Comparisons:     ]<>84  Total  Prcnuum  ff.^VQ- 

1QB5  Total  Premium  m,<j  Qo  - 
19R6  Total  Premium  00<>~ 

Was  coverage  and  deductible  same  as  previous  year?    [/p        S>  *>i ,  (.  0  * 

Give  Ccmpari&ons:  To'al  Coverage     lZ  

J9Hr,  Total  Coverage  '    ALL    3  £1*s 

1906  Total  Coverage  I^^^^ 

4.  How  has  an  increase  in  premium  impacted  your  business?  (For  example,  have  you 
had  to  stop  expansion,  decrease  employees  or  increase  prices?)     All  ft.Lu** 

»n  hold,  utKy  C^jClSl^    4  ^^fTpgp^UCt(IL^y^!a 

5.  If  policy  was  cancelled,  v*>re  you  able  to  secure  a  new  insurance  carrier? 

Nam*  new  insurance  carrier         rJ  I  (\  ■■  — — 

Does  your  policy  include  pollution  liability?  Ves       If  so,  what  amount  of 
coverage?  (Be  sure  your  policy  dors  include  Pollution  liability  for  underground 
tank  leaks.)  

Were  you  unable  to  get  pollution  liability? 


7.     Are  you  presently  considering  self-insurance?  A/p 

S)    °°  V™  b*ve  nn  mfcrella?  Jfec  If  so,  how  nuch?      2  ^\Ui 

Deei  it  include  t«Uui  Ion?  (Be  sure  to  check  this)  

Are  you  doing  daily  inventory  control?      N/e  5 


Have  you  had  any  claims  in  the  past  five  years?  (spills,  collisions,  leaking 
tanks,  etc.)  JJotfJL  Give  Details:  /a  '  


11    Does  your  new  policy  contain  a  "claims-made"  clause?  (In  claims-made  policies, 
tne  insurance  company  is  liable  only  for  claims  actually  filed  while  the  policy 
is  in  effect.)  What  is  the  effective  date?    A/or  , 

Does  the  "claims-made"  include  "Tail  Coverage"?  (The  new  claims-made  policy  no* 
gives  insureds  the  right  to  purchase  supplemental  "tail  coverage"  regardless  of 
the  reason  for  cancellation  or  nonrenewal.    It  guarantees  insureds  who  purchase 
supplemental  tail  coverage,  reinstatement  of  100%  of  the  aggregate  limit  of 
liability  order  the  polir  (or  all  claims  reported  after  the  end  of  the  policy 
period.    In  addition,  it    titles  insureds  to  receive  Ices  information  on  claim* 
and  occurrences  in  sufficient  specific  detail  to  facilitate  their  decision  to 
accept  or  reject  an  application  for  general  liability  insurance.)     n In 

12.  The  petroleum  industry  lias  felt  the  crunch  in  obtaining  insurance  coverage  for 
truck  fleets  in  compliance  with  federal  and  st^ts  law  <^quirements.    feny  fleets 
have  been  able  to  get  the  first  million  dollais  of  cov  age,  but  have  been 
unable  to  obtain  the  umbrella  up  to  the  5  mil? ion  dolla  3  required  by  law  and 
terminals  for  Mxxv*  transporting  gasoline  and  other  petroleum  products.  What 
has  been  your  e.jpericncei'      Hn  ^  fgL^Kf  u^.ck 

13.  Ocrnnents:J&^  ?  ytMe,        x-SL  oUfa^L 
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van  imaumi  mourn**  mmnx 
ipma  ware  updated  cchows  cn  property  and  casualty  insurance,  mmiht  or  ocmjcbs 

AM)  WE  SMALL  BUSINESS  AUWNT57TRATICN  ARE  INTERESTED  IN  TOUR  ANSWERS  TO  WE  QuStoNB 
BQ£W.  IPKA  BEUEVRS  THAT  BY  PROVIDING  'MEM  WITH  1KB  SURVEY  FIGURES,  MDOER6  CF 
CONGRESS  WILL  BE  MOVED  INTO  HIGH  GEAR  TO  PUSH  FOR  SOME  TYPE  OF  RELIEF  FROM  PRESBfT 
INSURANCE  CRISIS.  P7£ASE  ANSWER  THE  QUESTIONS  BELOW  AND  RETURN  TO  THE  IDA  OFFICE  A0 
SOON  AS  POSSrBl"  ^  RESULTS  CAN  BE  COMPILED  AND  PREPARED  FOR  PRE5JNXATI0N. 

1.  Who  was  your  Insurance  ccnpany  during  the  past  year?       ZSSJLCA  £  2t  

2.  Was  your  policy  renewed      V     or  cancelled  7  (Check  One) 

j.     Was  your  premium  increased?   

Give  Ccnparisons:     1984  Total  Premium  1  tt_7.<*T^ 

1985  Total  Premium  vT'fr 

1986  Total  Premium  

was  coverage  and  deductible  same  as  previous  year7  

Give  Comparisons:     1984  Total  Coverage  l  .^.o% 

1985  Total  Coverage  \  am.*** 

1986  Total  Coverage  

4.  Hew  has  an  increase  in  premium  impacted  your  business?  (For  example,  have  you 
had  to  stop  expansion,  decrease  employees  or  Increase  prices?)   

5.  If  policy  was  cancelled,  were  you  able  to  secure  a  new  insurance  carrier?  

Nane  new  insurance  carrier  


6.     Does  your  policy  include  pollution  liability?  p/^O     If  so,  what  amount  of 
coverage?  (Be  sure  your  policy  does  include  Pollution  liability  for  underground 
tank  leaks.)   

Were  you  unable  to  get  pollution  liability?         V£S  . 


Are  you  presently  considering  self-insurance?       y  £  S 


Do  you  have  an  unfcrella7  If  so,  how  much?  . 
Dors  it  include  pollution?  I Be  sure  to  check  this)   


9.     Are  you  doing  daily  inventory  control?  m& 


10.    Have  you  had  any  claims  in  the  pest  five  years?  (spills,  collisions,  leaking 
tanks,  etc.)   Af°     Give  Details:  , 


11.    Does  your  new  policy  contain  a  "claims-rode"  clause?  (In  claims-made  policies, 
the  insurance  conpany  is  liable  only  for  claims  actually  filed  while  the  policy 
is  in  effect.)     ^»  What  is  the  effective  date?  

Does  the  "claims-made'*  include  "Tail  Coverage"?  (The  new  claims-made  policy  now 
giv-»s  insureds  the  right  to  purchase  supplemental,  "tail  coverage"  regardless  of 
the  reason  for  cancellation  or  nonrenewal.    It  guarantees  insureds  who  purchase 
supplemental  tail  coverage,  reinstatement  of  1001  of  the  aggregate  limit  of 
liability  under  the  policy  for  all  claims  reported  after  the  end  of  the  policy 
period.    In  addition,  it  entitles  insureds  to  receive  loss  information  on  claims 
and  occurrences  in  sufficient  specific  detail  to  facilitate  their  decision  to 
accept  or  reject  an  application  for  general  liability  insurance.)   


12.  Tne  petroleum  industry  has  felt  the  crunch  in  obtaining  insurance  coverage  tor 
truck  fleets  in  compliance  with  federal  and  state  law  requirements.   Many  fleets 
have  been  able  to  get  the  first  million  dollars  of  coverage,  but  have  been 
unable  to  obtain  the  urrbrella  up  to  the  5  million  dollars  required  by  law  and 
terminals  for  tlose  transporting  gasoline  and  otler  petroleum  products.  What 
has  been  your  experience?    ji/e>      Us*,\f{£LLQ  QjJJLii**  

13.  Camcnts:       X    C A*>uJ*i  _   MQK?     A    LiA'tSjC  fflo*^  .T"l£. 

r»     FRUL    H/?c  tr      o^t     1    *<+4     7g«rf/^c  ra — l^kk — 2HJ 

U^t    aj*  :A/r_  d&3  Af^-o  i=y — r°  OmV,  
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  S  nam 

IPMA  NEHJB  lltffl)  09MMS  CM  PROPERTY  AND  CASUALTY  INSURANCE.  MMERS  OP  CCK3SSS 
AN)  TOE  SMALL  BUSINESS  ADMINISTRATION  ARE  SflERESTTD  IN  YOUR  ANSWERS  TO  TOE  QUESTIONS 
BELOW.  IFMA  BELIEVES  TOAT  BY  PROVIDING  THEP  WITH  TOE  SURVEY  FIGURES,  MEMBOS  CP 
CONGRESS  KILL  BE  MOVED  INTO  HIGH  GEAR  TO  PUSH  FOR  SOME  TYPE  OF  RELIEF  FROM  PRESENT 
INSURANCE  CRISIS.  PLEASE  ANSWER  TOE  QUESTIONS  BELOW  *0  RETURN  TO  TOE  IPKA  OFFICE  AS 
SOON  AS  POSSIBLE  SO  RESULTb  CAN  BE  COMPILED  AND  PREPARQ)  FOR  PRESENTATION. 


1,    Who  ms  your  insurance  ujapur  during  the  pest  ymr> 


2.     Was  your  policy  renewed  oar  cancelled  ?  (Chock  One) 


Wat»  your  premium  increased? 

Give  Comparisons:     1984  Total  Premium  35.4H^~ 

1985  Tota1  Premiun 

1986  To  to*  Premiun  SAh± 

Was  coverage  and  deductible  same  as  previous  year?  _  6tt*(ffft)*J 

Give  Comparisons:     1934  Total  Coverage   C(WH*U*iS tX*XM*S** 

1985  Total  Coverage   V;^o*t*-A^z, 

1986  Total  Coverage  

How  has  an  increase  in  premium  impacted  your  business?  (For  example,  have^you 
had  to  stop  expansion/  decrease  employees  or  increase  prices?)       vdgou7  *K 

If  policy  was  cancelled,  were  you  able  to  secure  a  new  insurance  carrier? 

Name  new  insurance  carrier    WL*W  $7*t7Z$  

Does  your  policy  iixlude  pollution  liability?    4&     If  so,  w\st  amount  of 
coverage?  (Be  sure  your  policy  does  include  Pollution  liability  for  underground 
tank  leaks. >   

Ware  you  unable  to  get  pollution  liability?  _ 


7.    Are  you  presently  considering  self-insurance?  . 


A/C 


Do  you  have  an  umbrella?  V**  If  so,  how  much?  J>,*M>  rfO 
Does  it  include  pollution?  (Be  sure  to  check  this)  ,v£> 


9.     Are  you  doing  daily  inventory  control?  


10.   Have  you  had  any  claims  in  the  past  five  years?  (spills,  collisions,  leaking 
tanks,  etc.)     4/0     Give  Details:  


11.   Does  your  new  policy  contain  a  "claims-made"  clause?  (In  claims-inede  policies, 
the  insurance  company  is  liable  only  for  claims  actually  filed  while  the  policy 
is  in  effect.)        nA  What  is  the  effective  date?  

Does  the  "claims-made"  include  •Tail  Coverage"?  (The  new  claims-made  po'  \cy  now 
gives  insureds  the  right  to  purchase  supplemental  "tail  coverage*  regaroiess  of 
the  reason  for  cancellation  or  nonrenewal.    It  guarantees  insureds  who  purchase 
supplemental  tail  coverage,  reinstatement  of  1001  of  the  aggregate  limit  of 
liability  under  the  policy  for  all  claims  reported  after  the  end  of  the  policy 
period.    In  addition,  it  entitles  insureds  to  receive  loss  information  on  claims 
and  occurrences  in  sufficient  specific  det'U  to  facilitate  their  decision  to 
accept  or  reject  an  application  for  genoxai  liability  insurance.)   


12.  The  petroleum  industry  has  felt  the  crunch  in  obtaining  insurance  coverage  for 
truck  fleets  in  compliance  with  federal  and  state  law  requirements.   Many  fleets 
have  been  able  to  get  the  first  million  dollars  of  coverage,  but  have  been 
unable  to  obtain  the  umbrella  up  to  the  5  mi  Ilia,  dollars  required  by  law  and 
terminals  for  those  transporting  gasoline  and  other  petroleun  oroductfl.  What 
has  been  your  experience?  -1  VtoJfc  »K)  "WIS  

13.  Cgrrants:     7^3  l£>«X)t}  OttZ-gfo^ 

^fco«*u  A?  A  Q*~\  7  £tX4*t"«i  Coif  t-v  Tm>6  </4t    T,~*  *  -  f'-i  >S<CfC  'A**7  
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very  jmxmn  insurance  cwvey 

STJ??lUPDA:m>  <XWQ7rS       P»«PfcJ0nf  AM)  CASUALTY  INSURANCE.    MEMBERS  OF  OMe*<M 

S^f8  ^  BV  PHCVIDING  ^  "««  ™  SURVEY  FIGURES  MM^V 
«NOTffi  WIU,  BE  MOVEL  INTO  HIGH  GEAR  TO  PUSH  FOR  SCME  TYPE  CF  RELIEF  FRCHPRESBfT 
^T^S1™1 1  -JZSfJS***  ™  0JE9rICNS  BELOW  AM)  1^  TO  TOE  IWA  Cfy^S 
SOGN  AS  POSSIBLE  »  RESULTS  CAN  BE  COMPILED  AND  fREPARGD  FOR  PRBEWATICH, 

1.  Who  MS  your  Insurance  company  during  the  past  year?  £  

2.  »fa»  your  policy  renewed  or  cancelled  7  (Check  One) 

3.  Kas  your  premium  increased?   


Give  Comparisons:      1964  Total!  

1965  Total  Premium  j2~g£2 

1966  Total  Premiim    /T^  vl/7" 

Has  coverage  and  deductible  same  as  previous  year?  /fr<  tystjtl-  Jr/J/fhsA/  /tAil/Ji^ 

Gi'e  Comparisons:     1*84  Total  Coverage  ~ 1 ^  .         J+J*'*  7 

1965  Total  Coverage  ~  Ct A 


1966  Total  Coverage  +t£s#*  tmJke*  /U^t//* 

in  premiim  impacted  your  business?  (For  exwplo,  have  you 
v»d  to  stop  expansion,  decrease  employees  or  increase  prices?)  ^ 


If  policy  was  cancelled*  were  you  able  to. secure  a  new  insurer*  carrier?  a 
Name  new  insurance  carrier  ' 


Does  your  policy  include  pollution  liability?    No      If  so,  what  mount  of 
coverage?  (Be  sure  your  policy  docs  include  Pollution  liability  for  underground 
tank  leal  /   

Were  you  unable  to  get  pollution  liability?  ///<  


7.     Are  you  presently  considering  self -insurance? 


A. 


Do  you  have  an  umbrella?  If  so,  how  much? 
 ^76e^  


Does  it  Include  pollution?  (Be  sure  to  check  this) 
9.     Are  you  doing  daily  inventory  control?  /.j/L 


10.   Have  you  had  any  claims  in  the  past  five  years?  (spills,  collisions,  leakinr 
tanks,  elc.)    Ac      Give  Details:  


11.   Does  your  new  policy  contain  a  "claims-ma***"  clause?  (In  claims-nede  policies, 
the  insurance  company  is  liable  only  for  claims  actually  filed  while  the  policy 
is  in  effect.)       tfr  What  is  the  effective  date?  


Does  the  "claims -made"  include  Tail  Coverage"?  (The  new  claims-made  policy  now 
gives  insured*  the  right  to  purchase  supplemental  "tail  coverage"  regardlei'S  of 
the  reason  for  cancellation  or  nonrenewal.    It  guarantees  Insureds  who  purchase 
supplemental  tail  coverage,  reinstatement  of  100%  of  the  aggregate  limit  of 
liability  under  the  policy  for  all  claims  reported  after  the  end  of  the  policy 
period.    In  addition*  it  entitles  insureds  *jo  receiw  1oss  information  cn  claLns 
and  occurrences  in  sufficient  specific  detail  to  facilitate  their  decision  to 
accept  or  reject  an  application  for  genera",  liability  insurance.)   


12.  The  petroletm  industry  has  felt  the  crunch  *_i  obtaining  insurance  coverage  for 
truck  fleets  in  compliance  with  federal  and  state  law  requirements.    Many  fleets 
have  been  able  to  get  the  first  million  dollars  of  coverage,  but  have  been 
unab]'*  to  obtain  the  umbrella  up  to  the  5  million  dollars  required  by  law  and 
terminals  for  those  transporting  gasoline  and  other  petrojeum  products.  What 
has  been  your  experience?    Qaa*J~  <j*4  uMlhlAjJei  

13.  Ccrrments:  y£7  A*r*  hJ  £jll/li£AL  W»  A >*//<*  t  //Bs/f/tAS  — 

//•.r^Pjjta    A't'tu/   Aw  J  «    ,l/w//~  rA  //jH&tsS/s  

/ 
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very  pgcwttwr  DcuwcegJHVgy 

J^Jf™  l*DWTO  COWHS  ON  PROPERTY  MO  CASUALTY  INSURANCE.    M3CEX6  OT  OOWBS 

»«L  BUSINESS  ADMINISTRATION  ARE  INTERESTED  IN  YOUR  ANSWERS  TO  TOE  QUfiScW 
BOO*.  IPMA  BELIEVES  THAT  BY  PRCvlDDC  THEM  WITH  WE  SURVEY  FIGURES,  •WBERS  CT 
CCNGPESS  WILL  BE  KJVED  INTO  HIGH  GEAR  TO  PUSH  FOR  SOHB  TYPE  OT  RELIEF  /RON  PRESENT 
INSURANCE  CRISIS,  PLEASE  ANSWER  THE  QUEOTICNS  BELOW  AND  RETURN  TO  THE  UNA  OPTIC*  At 
SOCN  AS  POSSIBLE  SO  RESULTS  CAN  BE  COMPILED  AND  PREPARED  FOR  FRESBHMTON. 

1.  Who       your  Insurance  company  during  the  peat  year?    «5£  f[)  ft  

i 

2.  Was  your  policy  renewed  or  cancelled  ?  (Check  One) 

3.  Was  your  premium  increased? 

Give  Comparisons:     1984  Total  Premium        mi  * 
19*  Total  Premium  "7?>«»r>  s  Z./L, 

1986  total  Premium  s~f>-^  <f+t,**j"' 

Was  coverage  and  deductible  u-e  as  previous  year?  >^^.~<_-—  

Give  Ccmparisons:     1984  Total  Coverage  

1985  Total  Coverage   

1986  Total  Coverage  

4.  Hew  has  an  increase  in  premium  Impacted  youi  business?  (For  exasple,  have  you 
had  to  stop  expansion,  decrease  employees  or  increase  prices?)  U)& '  A^ro 

5.  If  policy  was  cancelled,  were  you  able  to  secure  a  run  insurance  carrier?  

Nans  new  insurance  carrier  

6.  Does  your  toILc,  include  pollution  liability?   flfd     If  so,  what  asount  of 
coverage?  (Be  Ture  your  policy  does  include  Pollutic)  liability  for  underground 
tank  leaks.)  

Were  you  unable  to  get  pollution  liability?  Oc*IAJ  fi^-rQ'J 

7.  Are  you  presently  considering  self-insurance?  ?  

ft.     Do  you  have  an  umbrella?     *T1  ^        8°*  now  »uch?        /#  t)  YKMc-y^ 

Does  it  include  :  Dilution?  [B&  sure  to  check  this)  Jj@^  "~ 


9.  Are  you  doing  daily  inventory  control?   \a)  **JLi^  . 

10.  Have  you  had  any  claims  in  the  past  five  years?  (spills,  coj^^ona,  leaking 
tanks,  etc.  H/J-o       Give  Details:,?         agy  2t*~S  Zy,*Z  t  tf-U" 

MUZ Ityirv  t-  A^<V  +r***>«<4L  <i-*{JL  frst  >3-W/t..-  /yvfc 

11.  Does  your  new  policy  contain  a  "claims-made"  clause?  (In  claims  walla  policies, 
the  insurance  company  is  liable  only  for  claims  actually  filed  while  the  policy 
is  in  eftect.)  ><\         **«t  is  the  effective  date?  

Does  the  "claims-made"  include  "Tail  Coverage"?  (The  new  claims  mans  policy  now 
gives  insureds  the  rijht  to  purchase  supplemental  "tail  coverage"  regardless  of 
the  reason  for  cancellation  or  nonrenewal.    It  guarantees  insureds  who  purchase 
supplemental  tail  coverage,  reinstatement  of  1001  of  the  aggregate  limit  of 
liability  under  the  policy  for  all  c lairs  reported  after  the  end  of  1  he  policy 
period.    In  addition,  it  entitles  insureds  to  receive  loss  information  on  claims 
and  occurrences  in  sufficient  specific  detail  to  facilit  its  their  decision  to 
accept  or  reject  an  application  for  general  liability  injurancr  )  j  

 d  

12.  The  petroleum  industry  hec    alt  the  crunch  in  obtaining  insurance  coverage  for 
truck  fleets  m  compliance  with  federal  and  state  law  requirements.   Many  fleets 
have  been  able  to  get  the  first  million  dollars  of  coverage,  but  have  been 
unable  to  obtain  the  umbrella  up  to  the  5  mi  ilion  dollars  required  oy  law  and 
terminals  for  those  transporting  gasoline  and  other  petroleum  products.  What 
has  been  your  experience?  0///* 

13.  Cements:  3-         f*?fS       Lu  a      f?^  Ls  u***j 
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3*A  NEEDS  UPDATED  CXMCNIS  ON  PROWWY  AND  *3*£UALTY  INSURMCE.    (MM  <*  __■--- 

JiPJ?2  9^  BUSINESS  ADMmSTRATIOU  ARB  INTERESTED  IN  YOUR  ANSWERS  TO  1KB  QUOTOV 
BO£W.  IPKA  BELIEVES  THAT  BY  PROVIDING  THEM  WITH  THE  SURVEY  FIGURES,  MEMBERS  OP 
CONGRESS  WILL  BE  MCVED  INTO  HIGH  GEAR  TO  PUSH  FOR  SOE  TYPE  OP  RELIEF  PROH  PRESETS 
INSURANCE  CRISIS.  PLEASE  ANSWER  THE  CUEOTIONS  BELOW  AND  RETURN  TO  THE  IPMA  OFFICE  AS 
SOON  AS  POSSIBLE  SO  RESULTS  CAN  BE  COMPILED  AND  PREPARED  FOR  PRESENTATION. 

1*     if*)  was  your  Insurance  company  during  ths  past  y*ar?  3— i  jjttffltML 

2.  was  your  policy  renewed  or  cancelled  ?  (Check  One)  Tdiuuc  tyxU 

3.  Was  your  premium  increased?  24a<ls 
alrrauu 


Give  Caiparisons:     1964  Total  'Premium -0QnQJ?? Cm70 
1965  Total  Premium   /0>9t  n<?Q ' 
1986  Total  Premium  ~~3£3cIL  w<±  /AvxmuL. 


Was  coverage  and  deductible  same  as  previous  year?   _ 

Give  Corparieons:     i984  Total  Coverage  Sn^^i  0 

1965  Total  Coverage   ^ 

1966  Total  Coverage  ^ 

4.     How  has  an  increase  in  premium  impacted  your  business?  (For  example,  have  you 
had  to  stop  expansion/  decrease  employees  Mr  increase  prices?)    J-/p  stjCv+U^. 

5*     If  policy  was  cancelled,  were  you  able  to  secure  a  new  insurance  carrier? 

Name  new  insurance  carrier   . 

*.     £c-s  your  policy  include  pollution  liability?  *}io      If  sc,  wnat  Mount  of 
oove^ge?  'Be  sure  your  policy  does  include  Pollution  liability  for  underground 
tank  leaks.)  


Were  you  unable  to  get  pollution  liability? 


7.     Are  you  presently  considering  self-insurance?  /l& 


8.  no 
Does 


you  have  an  umbrella?  _  If  so,  how  much?     V  y>uJtfi++.. 

►a  it  include  pollution?  (Be  sure  to  check  this) 


9.     Are  you  doing  ilaily  inventory  control? 


10.   Have  you  had  Any  claims  in  the  past  five  years?  (spills,  collisions,  leaking 
tanka,  etc.)  _    Cive  Details:  


Una  your  ruiw  Jul  Icy  obtain  a  VlaJmH-mfiue"  clause?  (In  claims-madt  policies, 
\W  liiHurancr  iinw,y      Hiible  only  lor  claims  actually  tiled  while  the  policy 
ji>  Jn  ft tt#-\ .)       ^/X0  **uU  is  Hx»  pffoctive  date?  


It**  U#  "*  Inlnt  'wk'"  It*  Jt#V*  pTa)J  *irmt»pmt  \'\\m  imt  ':l*Jm*-w*/l»  VilUy  now 
gives  insured;*       i luht  Ut  purUwnc  «ujjpl*i«ntal  "taiJ  ooversgV  regardless  of 
the  reason  for  cancellation  or  nonrenewal.   It  guarantees  insureds  who  purchase 
rupplemental  taxi  coverage,  reinstatonent  oC  1001  of  the  aggregate  limit  of 
Lability  under  the  policy  for  all  claims  reported  after  the  end  of  the  policy 
period.    In  addition,  it  entitles  insureds  to  xeceive  loss  information  on  claims 
ani  occurrences  in  sufticient  specific  detail  to  facilitate  their  decision  U> 
accept  or  reject  an  application  for  general  liability  insurance.)  


12.  Tt;e  petroleum  industry  has  felt  the  crunch  in  obtaining  insurance  coverage  for 
truck  fleets  in  compliance  with  federal  and  state  law  requirements.  Many  fleets 
have  been  able  to  get  the  first  million  dollars  of  coverage,  but  have  been 
inable  to  obtain  the  umbrella  up  to  the  5  million  dollars  required  by  law jmd 
teminals  for  those  transporting  gasoline  and  other  petroleum  products,  wnat 
has  bjen  your  experience?  >L,tftj«lHi      P\  0**a  iiHtf***rtto  £i>ri>.  — 

13.  Contents:         A,*  h>  iHL£aA  Mf'ty  *  iauilU  /A?*%M)/i*t«fctwttft  *u. 

1  Xvi{aJ^£Ot   ^  i   — 
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VOff  UffOKUWff  PCLWWOB  SURVEY 

IPMA  NEEL6  UPDATE  COMMENTS  ON  PROPERTY  AND  CASUALTY  INSURANCE.  IMMJU  OT  0CN3B8 
AND  THE  SMALL  BUSINESS  ADMINISTRATION  AflE  INTERESTED  IN  YOUR  ANSWERS  TO  THE  QUE9TKM 
BELOW.  IPMA  BELIEVES  THAT  BY  PROVIDING  THEM  WITH  THE  SURVEY  FIGURES,  MEMBERS  CT 
OCNGRESS  WILL  BE  MDVH)  INTO  HIGH  GEAR  TO  PUSH  FOR  SOME  TYPE  OF  RELIEF  FROM  PRESENT 
INSURANCE  CRISIS.  PLEASE  ANSWER  THE  QUESTIONS  BELOW  AND  RETURN  TO  THE  XPNA  OFFICE  AS 
SCON  AS  POSSIBLE  SO  RESULTS  CAN  BE  COMPILED  AND  PREPARED  FOR  PRESENTATION. 

1.  ttio  nu  your  Insurance  company  during  the  past  year?  *- 

2.  Was  your  policy  renewed  or  cancelled  ,  X.     7  (Chec*  a*) 

3.  Was  your  premium  increased?   •  

Give  Caparisons:     1984  Total  Premium     /Tg  f  oo  , 

1985  Total  Premlim     3&y<>        LjtJ^Mx      fu"/if  jLiA. 

1986  Total  Premium   p<*jjU»4,*f  CtonJWr 

Was  coverage  and  deductible  saw  as  previous  year?  — 


Give  comparisons;     1984  Total  Coverage    CooQ aoo 

1985  Total  Coverage    j  ooo 

1986  Total  Coverage  <\y petite- 

I.    How  has  an  increase  in  premium  impacted  your  business?  (For  exatple,  have  you 

had  to  stop  expansion,  decrease  erploveesxn:  increase  Kricee?^         j.  i.,    -  ' 

c      Tf  „-»  cancelled,  were  you  able  to  secure  a  new  insurance  carrier?  

6.  Ooos  your  policy  include  pollution  liability?  jpsV  ^^[^^TSS^amd 
cc£ra^^2re  your  policy  to 

tank  leaks.)  ~~  »rw  j^^^i^SiB^ftM 
Were  you  unable  to  get  pollution  liability?  /Vf*«*.   

7.  Are  you  presently  considering  self -insurance?  fty/iB^.fni*Jj/-At/*t 

8      do  you  have  an  irtrella?     Jtefr    "J*"*7  ^  ^  *T  ~ 

Does  it  include  pollution?  (Be  sure  to  check  this)    fry   (r  Wi/i  ^  

9.     Are  you  doing  daily  inventory  control?  *  • 

Have  you  had  any  claims  in  the  past  five  years?  (spills,  collisions,  leaking 
tanks,  etc.)      jit)    Give  Details:  .  

Does  your  new  policy  contain  a  -clafns-nede"  clause?  (In  cLainr«sde  glicijj. 
^insurance  cgipanv  in  liable  only  for  claiw  actually         is^  the 
iVineffect  >)  Mat  is  the  effective  date?  _jMiC^* 

Does  the  "claUw^-  incluue  Tail  Coverage"?  (The  ^^^^^!7t 
gives  insureds  the  right  to  purchase  oupplemancal  mt^l^^r^^^ 
the  reason  for  cancellation  or  nonrenewal.  »Jf3^  ^P0™1*1 
supplemental  tail  coverage,  reinstatement  of  100K of  the  Jgf^*  of 

accept  or  reject  an  application  for  general  liability  insurance.)  - 

The  petroleum  Industry  has  felt  the  crunch  in  <***}nin^ 
tr^kfleets  in  carpi  ianc^  vith  federal  and  state  lav  mc^^^^UmtM 
have beeTable  to  pet  the  first  million  dollars  of  coverage,  but  have  been 
SStoS  c^iTthl  irrbrella  up  to  the  5  ^^^,1^^  ^ 
Srminals  for  those  transporting  gasoline  ^^jV^^S^jt^ 
been  your  experience?    fl^j  t^J^  -  ^y^jtu^u^^ 


10. 
11. 


has  „ .  -     .  T  

13.  Coments:  


'  ■  //  ^     /      A  fJ 
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Chicago.  Htmots  60606 
312/236-4062 
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Mr.  Chairman:   Hy  name  1$  Willlaa  M.  Quinn  of  Memphis,  Tennessee.    I  am 
President  of  General  Pipe  and  Supply  Company  and  Chairman  of  the  Government 
Affairs  Council  of  the  American  Supply  Association.    ASA  1s  the  national 
trade  organization  for  the  p1umbing-heat1ng-cool1ng-pip1ng  Industry,  most 
of  which  are  smal1,  family-run  businesses. 

A3  a  plumbing-heating-cooling-plping  wholesaler  and  officer  1n  my 
national  association,  I  have  had  considerable  discussion  with  business 
associates  and  fellow  wholesalers  on  the  alarming  Increases  1n  Insurance 
premiums  and  reductions  in  Insurance  coverage  that  have  occurred  nation- 
wide.   We  can  provide  a  vast  body  of  anecdotal  Information  on  businesses 
tnat  have  e\,er1ence<1  huge  Increases  in  liability  insurance  premiums,  that 
have  been  denied  coverage  or  face  termination  of  tfteir  policies,  that  have 
been  forced  to  self-insure  and  thereby  jeopardize  assets  that  have  been 
accumulated  over  several  family  generations,  or  that  will  simply  go-out-of- 
business  rather  than  face  continued  risk  or  depletion  of  their  businesses. 
We  are  confident  that  the  committee  will  receive  these  kind  of  examples 
from  the  witnesses  called  before  you  today,  not  only  from  my  own  state  of 
Tennessee  but  from  throughout  the  nation.    Stories  of  the  calamity  in 
insurance  protection  abound  and  plainly  illustrate  the  crisis  facing  small 
businesses  today. 

For  its  part,  ASA  has  attempted  to  gather  data  from  throughout  its  mem- 
bership and  quantify  those  results  in  a  manageable  form.   Our  results  come 
from  over  twe  hundred  wholesale  businesses  located  throughout  xhe  50 
states.    The  response  from  our  members  confirms  what  we  have  heard  1ndiv1- 


746 


dually  and  duplicates  the  experience  of  many  other  hard-pressed  Industries 
The  results  can  be  summarized  as  follows:  a  large  majority  cr  ASA  members 
Indicated  tMt  they  were  experiencing  substantial  Increases  1n  premium?  In 

Commercial  cuto  and  truck  Insurance. . ...86.3X 

Property  and  casualty  insurance   ,  ....78.8X 

Product  liability  Insurance  /6.9s 


Further,  for  officers  and  directors  liability  Insurance  (which  only  applied 
to  40%  of  the  responding  companies,  due  to  the  nature  and  s'ze  of  our 
businesses),  61.5X  of  our  respondents  experienced  Increases.    The  median 
Increase  1n  premiums  fpr  all  types  of  coverage  was  SOT. 

In  recent  >  ;ars,  we  have  taken  a  particularly  close  look  at  product 
liability  coverage,  a  pro'  lem  which  1s  Illustrative  of  tren<<<  throughout 
the  Insuranct  Industry.    As  wholesalers,  we  are  product  sellers  rather  than 
manufacturers.    In  most  Instances,  we  function  as  a  distributor,  1n  the 
truest  sense  of  the  word.    We  have  little  to  do  with  the  product  beyond 
transportation,  storage  and  sale.    Dnly  un<ler  unusual  circumstances  do  we 
become  Involved  1n  any  transformation  or  assemblage  of  a  product  during  the 
period  that  1t  1s  In  our  control.    Yet  we  are  being  sued,  and  less  fre- 
quently  held  financially  accountable,  tor  ham  that  has  resulted  from  the 
use  of  that  product.    This  we  attribute  to  our  legal  system,  which  employs 
a  Robin  Hood  mentality  to  compensating  victims.    The  logical  progression 
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and  application  of  product  liability  to  our  Industry  wis  recently  noted  by 
John  McDonald  of  the  Brock-McVey  Company  of  Louisville,  ASA's  forwer 
President  and  Chaliman  of  the  Board.    McDonald  notes  Insurance  Industry 
statistics  that  most  accidents  occur  1n  close  proximity  of  the  home.  Of 
these,  the  vast  majority  of  Injuries  occur  1n  the  bathroom,  where,  >n  turn, 
a  vast  majority  occur  1n  the  shower  or  tub.    In  this  Illustration,  McDonald 
Is  being  somewhat  facetious,  but  only  to  a  point  and  his  conclusion  has  an 
Increasingly  ominous  ring  to  our  members.    In  a  no-fault  legal  environment 
wnere  plaintiffs  and  juries  look  to  the  availability  of  funds  for  a 
judgment  —  the  so-called  "deep  pocket"  —  plumb1nq-heat1ng-cool1ng-p1p1ng 
wholesalers  can  expect  Increased  exposure  and  a  contlnulnq  upward  SDlral  to 
premiums.    Manufacturers,  wholesalers  and  contractors  know  that,  Irrespec- 
tive of  provision  for  safety  devices,  a  danger  that  has  been  known  to  man 
for  centuries  —  getting  in  and  out  of  the  tub  —  can  become  the  legal 
cause  of  action  that  drives  our  members  out  of  business  1n  the  1980s. 

In  our  survey,  plumb1ng-hcat1ng-cool1ng-p1p1ng  wholesalers  first  point 
to  the  symptons  —  higher  premli^s  —  but  time  after  time  mention  the  root 
cause  of  the  problem  to  be  the  legal  system.    It  1s  this  problem  that  we 
seek  to  address:    reform  of  the  csrt  system.    He  well  understand  that  there 
are  elements  of  this  task  that  appropriately  should  be  assumed  at  the 
state-level.    Hovever,  this  1s  a  rational  problem  that  spans  states'  boun- 
daries and  permeates  all  of  Interstate  commerce.    It  1s  a  national  small 
business  Issue,  a  commerce  Issue,  a  judicial  Issue  and  an  economic  Issue. 
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*  urge  your  committee  to  rove  pm  the  symptons  of  this  crisis  -  wmC 
Join  rther  national  organizations  in  reaffirming  as  exactly  that,  a  crisi 
--  and  take  a  comprehensive  look  .t  how  Congress  can  appropriately  reform 
the  tort  system.    He  win  have  specific  relations  as  you  move  ahead 
with  your  deliberations  and  look  forward  to  working  with  you  towards  a 


solution. 


Our  survey  results  follow  and,  with  the  permission  or  the  Committee, 
are  incorporated  in  our  testimony. 
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HAB1HIT  IHbUKAMCt  SUKUT 

1*  Has  your  company  experienced  substantial  premlru  Increases  with  yojr 
liability  Insurance  coverage? 

a.  commercial  auto  and  truck  liability: 

yes  86.,3?    no  13.7? 
I  Increase  50% 

b,  officers  and  directors  liability: 

yes25. 5ftoi3. 6?does  not  apply6o.7? 
%  Increase  50? 


property  and  casualty: 


d.   pollution  liability: 


e.   product  liability: 


yes  78.8?    no  20.1? 
%  Increase  50% 

yes  1.7?  no  6.8?  d'  s  not  apply  92.1? 
X  Increase   

yes  J6^9?  no  23.1? 
%  Increase  50% 


f.  other: 


2.  Do  you  consider  product  liability  to  be  a  problem  for  your  company? 

55^7?  no  ^.3? 

If  yes,  how  serious  Is  the  problem? 

extremely  27.8?  very  28.7?  somewhat  ^3.3? 

Why?  

3.  What  are  your  present  liability  Insurance  limits?  $  2,000,000  (median) 
Additional  comments:     ;    „   ;  


Please  Return  To:  American  Supply  Association 

Government  Affairs  Office 
1919  Pennsylvania  Avenue*  Suite  300 
Washington,  D.C.  2000b 
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2.   Do  you  consider  product  liability  to  be  a  problem  for  your  company? 


Claims  on  the  Increase 

Court  judgments  must  be  capped  -  attorney's  fees  must  not  be 
contingent  on  Judgement 

We  have  very  little  control/we  should  have  more. 

Being  a  division  of  a  Fortune  500  Company,  we  are  considered 
having  deep  pockets.    Many  suppliers  do  not  have  adequate 
coverage. 

We  have  been  named  in  suits  for  things  we  have  no  control 
over. 

It's  passed  on  to  manufacturers  -  but  our  insurance  cancels. 
Potential  financial  liability. 

High  premiums;  thin  to  non-existent  product  markets;  unpre- 
dictable legal  environment. 

We  get  sued  along  with  the  contractor  who  installed  job  and 
the  manufacturer.   This  is  happening  everytime  a  modest 
amount  of  damage  is  done  by  a  poor  installation  in  the  field. 
Attorneys  are  having  a  field  day! 

As  a  packager  of  valves  and  activators,  we  are  caught 
"in-between"  the  two  principal  manufacturers.    Due  to  rising 
costs,  we  were  forced  to  reduce  coverage  by  Vz  this  1986; 
i.e.,  from  $3  million  to  $1.5  million 

*  Never  sure  of  some  potential  uncovered  liability 

We  are  named  in  lawsuits  caused  by  our  vendor's  goods. 

*  We  sell  products  that  can  be  dangerous  if  misused  or 
mishandled. 

We  do  not  install  but  in  a  lawsuit  we  would  probably  be  sued. 

Even  though  products  are  delivered  in  manufacturers  cartons, 
any  legal  action  includes  distributor  and  therefore  we  must 
defend  ourselves. 

Underwriting  is  disregarded  and  company  raised  premium  Just 
to  raise  the  premium. 
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Htvtr  khow  what  the  court  will  allow. 

Unfounded  lawsuits. 

Lawyers 

Do  not  believe  we  should  have  to  take  1t.   We  only  serve  as 
distributors. 

Defense  costs. 

Too  high,  for  a  wholesaler  1s  only  the  middleman. 

Ability  to  tender  a  manufacturer  for  defense. 

Possibly  could  find  ourselves  not  being  able  to  Insure  for 
the  catastrophe  and  have  our  business  lost  through  a  suit 

Litigation  and  documentation  consume  vast  amounts  of  time  - 
heavy  research  task. 

All  these  lawsuits  and  very  costly  settlements  and  legal 
fees. 

We  are  caught  1n  the  middle  and  our  executive  exposure  keeps 
premiums  high.  . 

Present  philosophy  1n  courts/Import  Products 

With  the  size  of  the  curr    t  awards  -  one  suit  which  pre- 
viously was  minor  could  bankrupt  us. 

We  are  small  and  a  large  award  could  wipe  us  out. 

The  problem  1s  simply  the  cost.  We  do  not  feel  we  have  very 
much  exposure  but  cannot  afford  to  be  without  it. 

When  a  suit  1s  filed,  all  are  Included,  liable  or  not. 

Because  we  have  not  experienced  any  serious  product  liability 
claims. 

Public  awareness  Increases  risk.  Problem  not  extreme  because 
we  represent  quality  manufacturers. 
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Additional  Comments: 

He  secured  substantial  premium  savings  1n  1985  by  getting 
bids  on  our  coverage.   However,  we  do  expect  substantial  pre- 
mium Increases  1n  1986,  even  though  we  have  filed  no  claims 
1n  1985. 

Product  liability  suits  have  become  the  legal  "out"  *or  the 
careless  -  Inept  -  Ignorant  and  greedy"  product  abuser. 

Could  be  ore  of  ASA's  greatest  accomplishments  1f  1t  could  be 
Instrumental  In  contributing  to  some  control  over  this  very 
serious  Insurance  problem. 

Our  extended  use  of  printed  disclaimers,  on  our  Invoices  on 
warranties  and  liability,  have  greatly  reduced  our  Insurance 
problems.    (At  least  according  to  our  Insurance  Company). 

Vehicular  Insurance  1s  aHost  unaffordable  to  a  small  company 
with  15  or  so  units. 

Insurance  costs  are  becoming  too  expensive  to  be  practical. 

Taking  competitive  bids  has  kept  our  Insurance  costs  pretty 
much  under  control. 

Totally  agree  that  governmental  action  Is  a  must  as  these 
costs  make  U.S.  companies  totally  uncompetitive  and  seriously 
jeopardize  profitability  and  corporate  exl stance. 

All  American  manufacturers  have  product  liability  policies 
which  relieves  our  responsibilities. 

All  Insurance  costs  going  up!  This  time  of  year  when  policy 
becomes  due  Is  a  bad  time  to  have  a  survey  -  increase  yet 
unknown  and  what  to  dc  about  that  anyway  -  insurance  is  prac- 
tically uncontrollable!  Switching  carriers  is  about  Impossible 
especially  at  this  time  of  carriers  refusing  to  cover/quote, 


He  have  noted  substantial  redefinition  of  limits  and  exclu- 
sions.  Premium  pay  schedule  has  been  accelerated. 

He  expect  some  problems  in  cost  and  coverage  with  Insurance. 
Presently  we  do  not  have  a  problem  because  we  are  on  a  3-year 
package  policy  and  it  1s  not  up  for  renewal  until  Spring 
1987.    This  product  liability  issue  is  getting  way  out  of  • 

hand.    Something  must  be  done         He  had  one  case  in  1985 

and  It  was  settled  out  of  court  for  a  small  amount  (should  be 
nothing)  but  the  legal  fees  and  all  the  lawyers  Involved  were 
terrible. 
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Being  wholesale  and  distributor,  1t  comes  up  rare**  -  hard  to 
show  negligence  on  our  part. 

1986  coverages  will  be  adjusted  to  economic  considerations 
Including  self-Insurance. 

We  have  one  suit  (truck  accident)  pending  now  asking  $16 
million  that  we  feel  a  few  years  ago  would  have  been  settled 
for  under  $25,000.   This  case  will  bankrupt  one  branch  If  not 
settled  under  $3  million. 

Rates  should  be  controlled  by  legislation. 

Additional  Insurance  was  too  expensive,  plus  our  Insurance  1s 
scheduled  to  go  up  again  In  1986  by  40*. 

Congress  needs  to  set  a  limit  on  the  amount  of  awards  by 
juries.   Awards  of  millions  of  dollars  are  very  unreasonable. 

He  had  to  reduce  our  umbrella  limits  because  of  cost 
Increases. 

It  Is  Imperative  hat  we  have  legislation  to  base  ceilings  on 
claims  and  related  costs  -  legal,  medical  -  to  bring  down  the 
100X  loss  Incurred  by  the  Insurance  Industry. 

Thore  Is  no  logic  that  we  responsible  for  products  which  we 
do  not  change  or  alter* 

No  product  liability  Insurance  on  imported  products. 

Anything  that  can  be  done  to  bring  the  costs  back  In  line 
with  reality  will  be  appreciated.   This  situation  may  not  get 
worse  next  year  but,  I  have  been  told,  it  won't  get  any 
better. 

After  paying  premiums,  you  have  to  have  your  attorney  argue 
with  the  insurance  company's  attorney  to  make  them 
acknowledge  the  Incident  is  in  fact  covered,  and  they  have 
exposure.   After  settlement  of  damages  (In  our  case)  they 
shared,  rather  than  paid,  the  damages.   Additionally,  you 
find  yourself  in  nn  adversarial  position  with  your  manufac- 
turer's Insurance  attorneys. 

I  feel  there  are  two  problems,  first  there  are  too  many 
lawyers  and  contingency  fees  should  not  be  allowed. 

He  are  concerned  about  the  "claims  made  form"  recently 

adopted  In  Ohio  on  general  liability  insurance.   Also  the 

inclusion  of  legal  fees  as  a  part  of  the  policy's  claim 
limit. 
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In  the  last  t  years,  o'ir  Insurance  claims  have  Increased 
100X.   Wa  have  gone  from  approximately  $20,000  premiums  In 
1984  to  $40,000  premiums  for  the  upcoming  1986  year.  It  1$ 
getting  ridiculous. 

Auto  liability  up  largely  due  to  new  and  additional  vehicles 
-  casualty  and  product  liability  up  primarily  due  to  the  pre- 
sent tight  market  and  not  due  to  loss  experience. 

Increase  *  based  on  most  recent  Insurance  renewal  only. 
Liability  Increase  is  despite  no  loss  experienced  by 
Insurance  company. 

Will  probably  have  difficulty  purchasing  adequate  excess 
coverage  this  year.   Will  definitely  pay  increasingly  exor- 
bitant premiums. 

Our  Increase  Is  far  less  than  the  industry,  because  of  care- 
ful chopping  for  Insurance  and  the  expert  guidance  of  an 
Independent  Insurance  counselor.    I  am  well  aware  of  others 
who  have  seen  Increases  over  100X. 

Our  Insurance  cost  In  1986  will  decrease  significantly 
because  we  have  taken  the  business  from  our  local  agent  and 
given  It  to  the  captive  agency  for  our  hardware  supplier 
(True  Value). 

We  have  an  umbrella  coverage  for  any  additional  liability 
beyond  our  coverage  limit. 

Premium  for  total  "package"  business  owner's  policy  Increased 
62. IX.    In  other  words,  product  and  property/casualty  liabi- 
lity were  Included  1n  total  increase,  and  therefore  didn't 
Increase  any  more  than  fire,  external  coverage,  burglary, 
etc. 
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(202:  402  m53 


*ITC»  O  ttVATM 


February  20,  1986 


Th#»  Honorable  Lowell  J.  Weicker,  Jr. 
Chairman 

Committee  on  Small  Business 

428A  Russell  Senate  Office  Building 

Washington,  D.C.  20510 

Dear  Senator  Weicker: 

I  am  writing  and  submitting  comments  oi.  behalf  of  the 
Coalition  of  Automotive  Associations  (CAA) ,  to  be  included  as 
part  of  the  record  of  the  hearings  held  by  this  Committee  on 
February  20  and  21,  concerning  the  cost  and  availability  of 
liability  insurance.    CAA  is  a  trade  association  comprised  of 
over  2,100  small  businesses  which  manufacture  and  distribute 
afterp-irket  parts  and  accessories  for  motor  vehicles. 

It  is  an  undisputable  fact  that  there  is  a  current  problem 
in  the  marketplace  in  finding  affordable  liability  insurance  - 
if  such  insurance  still  exists.    The  problem  has  quickly  evolved 
into  a  crisis  which  is  affecting  numerous  industries  and 
professions.    Unfortunately,  small  businesses  seem  to  have  been 
hit  the  hardest.    Over  the  past  tvc  years,  many  of  our  members 
have  found  that  product  liability  insurance,  at  any  price,  was 
wholly  unavailable  to  them  and  they  have  been  forced  to  continue 
in  business  without  the  insurance  protection  which  is  essential 
to  provide  for  the  reasonable  recovery  of  legitimate  consumer 
claims.    Still  more  of  our  members  have  found  that  the  levels  of 
insurance  available  to  them  have  decreased  from  $10  million,  to 
$5  million,  to  $1  million,  and  now,  $300,000  in  aggregate  claims. 
Even  though  insurance  is  available  to  them,  the  levels  are  such 
as  to  render  the  insurance  essentially  meaningless.    For  those 
who  are  offered  coverage  in  amounts  approaching  $300,000,  the 
premiums  have  increased  to  $25,000  to  $50,000  per  year  where  they 
had  been  previously  averaging  $2,000  to  $5,000  per  year  for  $5 
million  in  product  liability  coverage.    The  remaining  few  of 
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our  members  who  have  been  successful  in  retaining  reasonable 
limits  of  liability  coverage  have  experienced  increases  in 
premiums  of  300  to  1,000  percent. 

It  appears  that  there  are  several  factors  which  have 
contributed  to  the  current  situation,  such  as  the  descent  from 
high  interest  rates  of  recent  years,  the  withdrawal  of  national 
-e-insurance  groups  outside  of  the  United  States,  and  the  generrl 
litigious  character  0f  American  society,    while  it  is  not 
precisely  clear  how  to  remedy  the  situation,  it  is  obvious  that 
scmeth<\g  has  to  be  done.    The  impact  on  the  business  community 
has  been  devastating.    Companies  have  been  driven  out  of 
business,  prices  of  consumer  products  have  sharply  increased  and 
injureo  consumers  with  legitimate  claims  are  frequently  finding 
that  those  who  might  be  liable  have  no  capability  of  compensatinq 
them  for  their  losses  due  to  their  limited  assets  and  lack  o* 
insurance  coverage. 

A  part  of  the  solution  for  dealing  with  this  exploding 
crisis  is  to  provide  a  tort  liability  system  which  has  more 
predictability  and  certainty  than  what  currently  exists. 
Historically,  obtaining  liability  insurance  was  a  relatively 
simple  task  since  liability  claims  could  be  accurately  proiected 
based  on  past  experirnce,  which  provided  a  predictable  basis  upon 
which  to  establish  premiums.    This  was  capable  of  being  done 
because  it  was  known  that  the  standard  for  liability  would  be 
based  on  negligence.    Although  negligence  was  defined  by  state 
law,  and  there  obviously  were  some  differences  among  the  variojs 
state  laws,  the  rules  for  defining  what  wcjld  constitute 
negligence  and  the  consequences  of  that  r.^gligence  were 
reasonably  ascertainable  in  a  given  state,    within  the  last 
couple  of  decades,  however,  there  have  been  creative  new  theories 
under  which  compensation  has  been  awarded  to  injured  plaintiffs. 
Courts  today  appear  to  be  placing  more  emphasis  on  the  relative* 
ability  of  p^intiff  and  defendant  to  absorb  the  consequences  of 
defendant's  ctivity  than  on  the  defendant's  culpability.  This 
is  apparent  with  the  increased  use  of  the  doctrine  of  strict 
liability.    This  evolution  of  the  tort  system  was  accompanied  b/ 
a  dramatic  increase  in  litigation,  including  large  awards  for 
punitive  damages  and  f~r  non-economic  losses.    CAA  strongly 
supports  the  action  taken  by  the  members  of  the  Senate  Committee 
on  Commerce,  Science  and  transportation  in  the  area  of  product 
liability  reform.    Their  proposed  uniform  federal  product 
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liability  law  will  hopefully  restore  the  predictability  and 
certainty  of  tort  liability  to  allov  small  business  to  once  again 
obtain  affordable  and  adequate  insurance  coverage. 

We  applaud  this  Committee  for  addressing  the  problem  of  the 
cost  and  availability  of  liability  insurance  and  request  that  the 
members  take  action  to  effectively  remedy  the  situation.  We 
further  request  that  the  members  of  this  Committee  support  the 
action  taken  by  your  colleagues  in  the  Senate  Committee  on 
Commerce,  Science  and  Transportation  with  regard  to  product 
liability  reform. 

We  appreciate  having  the  opportunity  to  comment  and  look 
forward  to  Committee  action  addressing  the  serious  problem  which 
has  arisen  in  the  insurance  market  and  detrimentally  effected  the 
entire  business  community. 


Sincerely, 


JOI 


JRD/sdg 
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February  12,  1986 


The  Honorable  Dale  Bumpers 
United  States  Senate 
Washington,  D.  C.  20002 

Dear  Dale: 

Product  Liability  is  in  the  crisis  stage  in  the  United  States  and, 
thankfully,  the  NAM  is  organizing  a  visit  to  Capitol  Hill  so  that  we 
have  the  opportunity  of  visiting  with  you  about  the  extent  of  our  problems. 
I  haven't  brought  this  subject  up  before  because  I  felt  like  a  voice  in  the 
wilderness  yelling  about  such  a  complex  problem  so  I'm  thankful  it  is  finally 
coming  to  a  head. 

Here  is  what  has  happened  to  Orbit  Valve  Company  * 

.  In  February  1985,  our  Excess  Liability  insurance  was  cancelled  in 
mid-term  with  no  reason  given.    When  your  policy  is  cancelled  in 
mid-term  it  is  impossible  to  obtain  coverage.    Our  coverage  was 
reinstated  only  after  the  State  Insurance  Commissioner  intervened 
on  our  behalf. 

.  Our  primary  policy  expired  on  September  30th,  1985,  and  we  spent 
untold  hours  and  money  working  with  our  incurance  agents  to  finally 
put  together  a  liability  package,  but  not  until  after  our  previous 
one  had  expired. 

The  premium  on  the  new  package  is  six  times  what  we  were  paying,  and 
we  only  have  one-third  as  much  coverage.  We  also  have  a  much  higher 
cductible  and  more  exclusions  than  we  had  with  our  previous  policy. 
It  is  now  costing  us  over  $600,000  a  year  for  this  reduced  coverage. 

.  Because  of  the  nature  of  the  business  we  are  in,  we  face  the  constant 
threat  of  our  policy  being  cancelled,  possibly  for  no  reason  other 
than  they  have  decided  not  to  insure  people  selling  to  the  oil  and 
gas  industry  any  more.    If  our  policy  is  cancelled,  we  will  probably 
not  be  able  to  obtain  coverage  at  all. 

.  We  are  involved  in  about  six  lawsuits  a  year  —  most  all  of  which  I 
would  consider  totally  frivilous.  We  have  not  been  found  guilty  of 
any  error  in  10  years . 


7200  INTERSTATE  30  •  POST  OFFICE  BOX  9070  •  UTTlE  ROCK,  ARKANSAS  72219,  USA*  (501)  5684000,  TEtEX  536-230 


ERIC 


759 


Dale  Bumpers/2- 12-86 
page  2 


The  typlca'  scenario  1s  this:   An  accident  occurs,  a  lawyer  records 
the  name  of  every  piece  of  equipment  within  a  50  to  200  ft.  radius 
of  the  accident  and  everyone  who  has  equipment  1n  that  area  is  sued. 

.  Even  though  we  only  have  half  a  dozen  suits  a  year,  they  are  so 
complicated  and  time  consuming  that  we  are  close  to  the  point  of 
having  to  hire  a  full-time  engineer/attorney  just  to  keep  up  with 
it. 

Dale,  all  of  this  has  to  be  built  into  the  cost  of  our  product  and  our 
foreign  competitors  .  do  not  have  these  costs.    They  sell  through  distributors 
1n  the  U.S.  and  so  have  little  or  no  assets  1n  the  U.S.  other  than  a  sales 
office,  so  1f  there  is  a  lawsuit  against  them,  there  1s  nothing  to  be  collected. 
We're  having  a  tough  enough  time  with  foreign  competition  without  having  to 
bear  this  additional  burden. 

The  most  frightening  scenario  I  can  see,  though,  1s  the  very  real  possibility 
that  we  will  be  unable  to  obtain  liability  Insurance.    If  this  happened  (and 
it  is  happening  to  many  privately  owned  companies)  then  I  have  a  decision 
to  make  --  should  I  risk  the  assets  of  my  entire  family  on  a  freak  accident  and 
a  freak  judgement  or  should  I  sell  out  and  let  somebody  else  take  the  risk? 

If  you  are  the  owner  of  a  small  or  medium  size  company  with  only  one  product 
the  risk  1s  staggering.    You  can  be  completely  wiped  out  with  one  judgement. 
In  a  conglomerate,  one  subsidiary  could  be  destroyed;  however,  the  parent 
company  could  survive This  1s  not  true  in  a  "one  product"  company. 

I  am  the  third  generation  to  run  this  company  and  my  son  hopes  to  follow 
behind  me.    I  don't  like  the  thought  of  being  forceo  out  by  the  threat  of  an 
uninsured  product  liability  suit,  but  it  would  be  the  prudent  tnlng  to  do. 

Dale,  you  have  read  some  of  the  horror  stories  --  the  awards  are  insanel 
Manufacturers  in  the  United  States  face  enough  competition  without  also 
having  this  rost  and  threat  on  our  backs.    It  is  not  only  making  us  less 
competitive  but  we  are  going  to  see  a  lot  of  private  companies  sell  out  to 
conglomerates  or  just  close  their  doors  rather  than  operate  without  liability 
coverage.   That's  going  to  be  a  sad  day  for  America,  because  it's  the  small 
businessman  who  creates  the  jobs  in  this  country  -  not  the  large  corporations. 

Most  of  the  blame  is  placed  on  the  lawyers  and  insurance  companies  but  I 
believe  the  fault  lies  in  our  judicial  system  that  allows  these  unreasonable 
judgements.    The  federal  government  must  do  something  about  this  problem  and  do 
1t  fast! 
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I  hope  you  will  set  aside  an  hour  for  me  on  the  afternoon  of  March  11th, 
1986,  to  discuss  what  I  consider  to  be  the  biggest  problem  facing  U  S. 
manufacturers  today. 

I'll      in  contact  with  you  later  as  far  as  what  would  be  a  convenient 
time. 

Sincerely, 


Ed  D.  Ligon,  'r. 
Pi esident 


/am 
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Michael  A.  Hatch 
Commissioner 


February  25,  1986 


The  Honorable  Dale  Bumpers 
J.S.  Senate 

229  Dirksen  Office  Building 
Washington,  D.C.  20510 

Dear  Senator  Bumpers : 

I  am  the  primary  regulator  of  the  insurance 
industry  for  the  State  of  Minnesota.     I  think  the  pro- 
posals for  tort  reform  currently  being  debated  by  Cong- 
ress misses  the  point.     I  frankly  think  that  "tort 
reform"     is  an  attempt  by  the  insurance  industry  to 
finger  point  the  blame  for  its  own  mismanagement  on 
the  judicial  system. 

If  we  want  to  address  the  problems  in  the  insur- 
ance industry,  I  strongly  urge  that  a  federally  chartered 
insurance  corporation  be  set  up,  along  the  same  lines 
of  the  FDIC,  to  monitor  this  industry. 

Indeed,  if  you  think  that  the  property/casualty 
crisis  is  difficult,   I  can  assure  you  that  the  same 
crisis  will  come  home,  in  spades,  with  the  life  insurance 
industry  in  approximately  three  to  five  years  and  it 
is  not  too  late  to  address  that  crisis. 

I  enclose  a  Cw»py  of  a  very  Lrief  memo  to  Governor 
Perpich  regarding  various  proposals  in  the  legislature 
that  are  similar  to  the  bills  you  are  currently  review- 
ing. 

If  you  are  interested,   I  would  be  more  than 
willing  to  testify  as  to  the  fallacy  of  the  various 
tort  proposals  being  thrusted  upon  Congress  by  the 
insurance  industry. 


Very  truly  yours, 


STATE  OF  MINNESOTA 
DEPARTMENT  OF  COMMERCE 
500  Metro  Square  Building.  St.  Paul,  Minnesota  55101 


MAH:ss 
Encl . 
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STATE  OF  MINNESOTA 


DEPARTMENT 


Comrae  r  ce 


Office  Memorandum 


TO 


Governor  Perpich 


date  2/1H/86 


Michael  A.  Hatch 


PHONE 


6-6848 


Corarai  ssioner 


Insurance  Unavailability  Crisis 


I.  Issues 

*  Insurers  have  abandoned,  to  a  large  degree, 
specialty  lines  of  commercial  liability  in- 
surance (products,  liability,  day  care  cen- 
ters, professional  liability,  municipalities, 
over-the-road  truckers,  etc.) 

*  The  current  anti-competitive  situation  in 
many  specialty  lines  is  resulting  in  exhorbi- 
tant  rates. 

*  Insurance  in  many  specialty  lines  is  not 
available  at  all  or  is  available  for  such 

a  short  duration  that  businesses  are  "going 
bare. " 

II.  Background 

In  February,  1985,  the  Insurance  Services  Office 
(ISO)  predicted  that  the  demand  for  property/ 
casualty  insurance  would  exceed  available  supply  by 
$62  billion  over  the  next  three  years,  with  over  90% 
of  this  capacity  shortfall  occurring  in  commercial 
lines.    The  basis  upon  which  this  projection  was 
made  is  that  the  industry's  capacity  to  sell 
insurance  is  restricted  by  its  net  worth.    A  common 
guideline  for  the  industry  is  that  a  carrier  should 
not  accept  premiums  Ci!  more  than  300%  of  its  net  worth 
during  any  one  year.    This  is  commonly  called  the 
"surplus  to  premium"  ratio.    Since  the  industry  has 
a  limited  net  worth,  the  ISO  office  projected  that  the 
capacity  of  the  industry  was  to  accept  approximately 
one-quarter  of  a  trillion  dollars  of  insurance  during 
the  year  1985.     They  noted  that  there  was  a  far  higher 
demand  for  insurance  than  that  capacity  level. 
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The  cause  of  the  demand  for  insurance  to  outstrip  the 
supply  of  insurance  is  several: 

1)  Deregrlation  of  the  insurance  industry  and  the 
*    value  of  money. 

During  the  early  '80s,  many  insurers  simply 
insured  anyone  or  any  business  that  showed  up  at 
their  door.    The  idea  was  to  get  the  money  in 
the  door  and  get  a  30%  return  on  the  investment 
dollar,  which  many  companies  projected  during 
the  early  '80s.     Since  insurance  carriers  hold 
on  to  the  dollar  for  many  years,  that  30% 
compounding  factor  has  a  dramatic  effect  on  the 
value  of  insurance.     In  fact,   the  insurers  have 
experienced  poor  returns  on  their  investment 
(interest  rates  dropped  substantially)  and  the 
gap  between  the  investment  income  and  the 
expected  investment  income  far  exceeded  the 
claims  that  came  in. 

This  phenomenon  also  occurred  in  savings  and 
loans  and  banksr  with  the  same  crisis  being 
present,  but  not  hitting  the  consumer  as  much  due 
to  PDIC  and  FSLIC  insurance. 

2 )  There  has  been  an  increase  of  the  demand  for 
property  and  casualty  insurance. 

At  least  $1.6  billion  of  the  insurance  industry 
capacity  has  been  used  to  insure  securities  and 
bonds.    ISO  estimates  the  capacity  gap  between 
supply  and  demand  to  be  approximately  $7  billion. 
Accordingly,   the  $1.6  billion  allocation  to  secur- 
ities is  a  tremendous  use  of  insurance  capacity. 
Such  insurance  was  not  even  sold  in  a  measurable 
basis  10  years  ago.    Other  examples  of  increased 
demand  include  business  interruption  insurance, 
satellite  insurance,  computer  insurance,  software 
insurance,  substantially  increased  use  of  direct- 
ors and  officers  liability  insurance,  etc.  Most 
of  these  coverages  were  very  rare  10  years  ago. 

3)  There  has  been  a  growth  in  the  frequency  and 
severity  of  claims  as  it  relates  to  the  premium 
income. 

The  combined  ratio  for  the  industry  in  1984  was 
117%,  which  means  that  for  every  dollar  taken 
in,  about  $1.17  will  be  paid  when  the  last  claim 
is  paid  and  the  last  paper  clip  is  bought.  When 
one  includes  investment  income  at  15%,  the  ratio 
is  cut  to  102%.    When  one  includes  tax  credits. 
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the  industry  actually  had  a  positive  return  on 
assets.    Nevertheless,  the  industry  had  a  bad  vear 
in  1984.  2 

Similarly,  the  year  1985  was  worse,  principally 

due  to  an  unpredecedented  number  of  catastrophes 

and  airline  crashes,  and  commercial  (non- 
personal  injury)  lawsuits. 

Effect  on  tho  Market  ?iacp 

The  end  result  of  the  gap  between  supply  and  demand 
is  that  many  insurance  companies  are  withdrawing 
from  the  specialty  lines  of  commercial  insurance  and 
devoting  almost  all  of  their  attention  to  personal 
lines,  such  as  auto  and  homeowners  insurance,  and 
the  more  broad  commercial  classifications  such  as 
general  liability  insurance  for  retail  stores. 
Insurers  can  easily  underwrite  these  broad  risks 
without  any  appreciable  difference  in  overhead. 

Such  allocation  of  a  carriers  capacity  to  the  more 
populated  areas  of  insurance  is  not  uncommon  in  an 
industry  that  deregulates.    The  same  situation  has 
occurred  in  airlines,  trucking,  railroad,  banking, 
telephones  and  communications.    For  instance,  it  is 
cheaper  to  fly  from  Los  Angeles  to  New  York  ($99.00) 
thin  it  wa      0  years  ago.    On  the  other  hand,  you 
cannot  fly  Tairmont  to  Minneapolis  any  more. 

Similarly,  in  those  lines  where  competition  is  pres- 
ent, the  premium  increase  has  been  approximately  10% 
to  15%.    This  follows  the  philosophy  of  deregula- 
tion, namely  that  competition  is  the  most  efficient 
regulator  of  rates. 

In  some  jpecialty  lines  of  insurance,  however,  there 
is  such  a  small  demand  by  the  market  place  that  only 
one  or  two  carriers  can  possibly  sell  the  insurance, 
in  these  areas,  no  competition  is  present.    For  in 
stance,   in  all  of  the  lines  that  are  affected  (liquor 
liability,  taxis,  products  liability,  municipals,  bank 
surety  bonds,  directors  and  officers  liability  insur- 
ance, common  carriers  insurance,  legal  medical  and 
accountants  malpractice  insurance,  day  care  insurance, 
etc.)  there  are  less  than  5,000  policyholders  in  the 
state.    Even  when  this  demand  is  spread  throughout  the 
country,  there  is  still  too  small  a  pool  to  attract  anv 
insurance  carriers.     Thus,   in  these  lines  you  see  a 
300%  to  1000%  increase  in  rates. 

The  policyholder  suffers  as  a  result  of  this  lack  of 
competition  and  underwriting  of  the  early  •80c 
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XV.     Conclusions  as  to  Market  Conditions 

I  believe  the  triple-digit  increase  in  the  specialty 
lines  are  principally  due  to  the  lack  of  market 
competition. 

The  insurance  industry  defenders,  however,  argue 
that  if  there  is  such  excessive  profit-taking  occur- 
ring in  the  specialty  lines,  then  other  insurance 
carriers  would  surely  jump  into  the  market  and  bring 
competition.    While  this    might  be  the  case  in  other 
commercial  areas,  this  is  not  possible  in  insurance. 
This  is  because  an  insurance  carrier  must  have 
several  thousand  policyholders  in  order  to  "spread  the 
risk."    This  is  the  basic  concept  behind  insurance. 
Obviously,   if  there  are  only  5, ODD  or  ^.0,000  insurance 
policyholders  in  a  given  class  of  business,  and  there 
are  only  tv/o  carriers  currently  selling  the  insurance 
in  the  class  of  business,  it  is  not  as  beneficial  to  a 
third  carrier  to  jump  into  the  market.    First  of  all, 
they  would  likely  end  up  getting  the  poorer  risks  in 
the  market  place.     Secondly,  if  there  are  only  5, ODD 
policyholders,   they  know  they  must  dislodge  at  least 
one  of  the  other  carriers  in  order  to  win.  Finally, 
the  insurance  executive  must  ask  himself  why  he  would 
want  to  spend  all  the  additional  overhead  for 
actuaries,  underwriters,  claims  adjusters,  etc.,  to 
get  familiar  with  a  specialty  class  of  business  when 
he  can  use  the  capacity  of  his  insurance  company  to 
sell  in  the  safe  lines.    (Remember,  the  demand  is  on 
his  side.) 

V.     Tort  n:Iorm 

There  is  growing  pressure  on  the  business  community 
•    to  restrict  the  amount  of  recovery  available  to 
persons  injured  through  the  activities  or  products 
of  a  business  or  profession.    The  claim  is  that  sucn 
reforms  to  Minnesota  tort  laws  will  reduce  the  amount 
that  a  claim  can  finally  recover  thereby  reducing  the 
amount  the  insurance  companies  raust  pay  out.  Accord- 
ingly, premium  rates  should  be  reducso. 

While  I  believe  it  is  necessary  that  the  Administration 
support  some  changes  in  "tort  law,"  I  believe  that  the 
argument  presented  by  the  insurance  industry  is  an  at- 
tempt to  fingerpoint  their  own  mismanagement  on  the 
judicial  system. 

The  insurance  industry  insists  that  the  rapid  esca- 
lasting  increase  in  specialty  insurance  is  necessary 
in  order  to  pay  for  claims.    Accordingly,  they  state 
that  thi  triple  digit  increases  which  have  occurred 
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in  the  specialty  lines  of  insurance  noted  above  are 
due  to  increased  claims.     It  should  be  emphasized, 
however,  that  the  specialty  lines  of  insurance 
occupy  under  20%  of  the  entire  property  and  casualty 
insurance  market.     If  increased  claims  were  the 
cause  of  triple  digit  increases  in  the  specialty 
lines  of  insurance,  I  would  think  that  such  increased 
claims  would  alas  occur  in  the  other  80%  of  the 
insurance  market,  namely  automobile  and  homeowners 
insurance,  where  most  of  the  claims  are  made.  In 
those  areas  of  insurance,  however,  the  increased 
premium  has  been  approximately  10%  to  15%,  which  as  I 
noted  earlier  is  reflective  of  market  conditions. 

Also,  if  the  insurance  industry  were  being  candid  in 
stating  that  these  triple  digit  increases  were  due 
to  increased  claims,  then  one  would  assume  that  their 
profits  would  fall  off  as  well. 

Yet,  when  one  looks  at  Forbes  and  Fortune  magazines, 
they  specifically  note  that  insurance  stock  is  one 
of  tne  hottest  stocks  to  buy.     Indeed,  the  stocks  of 
various  insurance  companies  aro  selling  at  record 
highs  and  are  projected  to  gc  even  higher.  Further, 
in  August  the  Journal  of  Commerce  reported  that  the 
insurance  industry  reported  a  350%  incrftasft  in 
profits  over  the  last  year.    Many  of  our  regional 
companies  such  as  St.  Paul  Insurance  reported  a 
record  fourth  quarter.    They  would  have  had  a  record 
year  but  for  the  fact  that  they  had  a  lot  of  insurance 
on  property  destroyed  by  the  hurricanes  that  hit  the 
Gulf  States  last  year.    Such  losses  could  hardly  be 
attributed  to  the  "tort"  system. 

Nevertheless,  I  do  believe  it  is  important  that 
changes  occur  in  the  tort  system  and  that  those 
changes  benefit  the  consumers  of  insurance, 

VI.     Administration  Poglfrion 

A.    Even  though  the  crisis  is  nationwide  in  char- 
acter, and  must  be  addressed  as  such,  the  State 
has  the  responsibility  to  the  business  community 
to  make  sure  that  insurance  is  available  and  is 
not  excessive.    Accordingly,  the  proposals 
state : 

(1)    Excessive  Rates;    in  those  classes  of 

insurance  where  less  than  five  insurance 
carriers  occupy  75%  of  the  market,  the 
Department  should  have  the  authority  to 
take  action  if  it  believes  that  excessive 
rates  are  being  charged.     In  the  event  that 
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the  Court  determines  that  excessive  rates 
are  being  charged,  the  Department  may  order 
a  refund  of  the  excessive  rates  to  the 
policyholder  (similar  to  the  public  utili- 
ties regulatory  process). 

(2)  Joint  Underwriting  Associations     In  those 
areas  of  business  where  the  State  mandates 
insurance  or  where  insurance  is  essential 
to  the  States  "health,"  a  joint  underwrit- 
ing association  will  guarantee  availability 
of  insurance. 

(3)  Filing  Bill:  Insurance  carriers  must  file 
specific  information  substantiating  the 
basis  for  rates  charged  by  class  of  insur- 
ance. The  industry  must  be  able  to  defend 
its  rates  and  regulators  must  have  approp- 
riate data. 

B .     The  State  should  also  take  action  with  rega ; d  to 
change  of  liability  laws  affecting  claims. 

(1)  Caps  on  Awards*     I  have  told  the  Minnesota 
Medical  Association  and  a  Governor's  task 
force  on  municipalities  that  we  do  support 
the  capping  of  non-economic  damage  at 
$250,000. 

(2)  Statutes  of  Limitation:    Similarly,  we 
support  the  shortening  of  statutes  of 
Limitation. 

(3)  Collateral  Source  Rule:    We  support  the 
elimination  of  the  collateral  source  rule 
as  it  pertains  to  health  insurance,  dis- 
ability insurance,  etc.     I  have  indicated 
that  we  have  some  reservation  with  regard 
to  the  elimination  of  the  collateral  source 
rule  as  it  pertains  to  social  security. 

(4)  Structured  Settlements:    The  administration 
does  support  the  use  of  "periodic  payment 
of  damage  awards"  as  stated  in  the 
Minnesota  .Medical  Association  Report. 

(5)  Elimination  of  punitive  damages:  In 
1904,  I  issued  a  policy  statement  indi- 
cating that  insurance  carriers  may  exclude 
punitive  damages  from  insurance  coverage. 
Indeed,  it  has  been  a  policy  of  the 
Minnesota  Courts  to  exclude  punitive 
damages  from  insurance  coverage. 
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(6)     Application  of  the  above  claims  to  general 
business:    Currently  there  is  no  bill  which 
applies  the  above  liability  law  changes 
across  the  board.     I  have  discussed  with 
legislators  the  Administration's  support  of 
consistent,  across  the  board  changes.  .All 
such  changes  must  apply  to  the  wholft 
business  community. 

C.     Long-Term  Issues!    Let's  Not  Let  This  Occur 
Again 1 

All  of  the  above  changes  address  symptoms  of  the 
insurance  crisis,  but  do  not  address  the  crisis 
itself.     This  crisis  seems  to  raise  its  ugly 
head  approximately  every  six  or  seven  years, 
which  is  roughly  the  length  of  the  insurance 
cycle.     Each  time  the  cycle  hits  a  trough,  the 
crisis  gets  that  much  deeper.     I  believe  that  a 
fundamental  change  must  occur  in  insurance 
regulation.     There  must  be  a  set  of 
uniform  standards  throughout  the  country  to 
assure  that  insurance  carriers  are  operating  in 
a  sound  manner.     Currently,  there  is  no  federal 
regulation  of  insurance  companies.    I  do 
believe  SQroe  federal  approach  must  be  made, 
namely  that  there  be  a  Federal  Deposit  Insurance 
Corporation-*-ype  of  apparatus  which  is  federally 
chartered  and  has  the  authority  to  audit  and 
examine  insurance  companies  to  assure  that  they 
are  operating  in  a  safe  and  sound  manner.  Cur- 
rently we  must  trust  that  insurance  carriers 
which  are  doing  business  in  Minnesota,  domiciled 
in  other  states,  which  make  up  90%  of  the 
insurers,  are  being  adequately  examined  by  those 
states,    we  know  that  ib  fiction  and  we  must 
face  the  reality  and  address  these  problems  on  a 
broader  basis. 

Specifically,  the  A   ministration  may  wish  to 
support: 

(1)     Eeflerallv-Chartered  Insurance  Corporation 
for  Insurance  Carriers; 

Congress  should  authorize  the  chartering  of 
a  Federal  Insurance  Corporation  for  insur- 
ance carriers.    The  purpose  of  the  corpora- 
tion would  be  to  replace  the  individual 
state's  guaranty  funds  and  other  inconsis- 
tent approaches  to  resolving  insurance  sol- 
vency matters.     I  have  asked  Jim  DeChaine, 
r^rector  of  the  Minnesota  -  Washington 
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Officef  to  arrange  for  me  to  testify,  if 
possible,  at  the  Congressional  hearings 
currently  being  he'd  regarding  insurance. 


Frequency  of  Claims 

None  of  the  above  proposals,  and  none  of 
the  bills  presented,  deal  with  the  funda- 
mental problem  on  the  claims  side  of  insur- 
ance, namely  the  frequency  of  claims  that 
are  made.    All  of  the  above  legislative 
changes  affect  "severity"  of  claims,  namely 
the  high  injury  type  of  claims  which  get  a 
lot  of  publicity  but  do  not  affect  the  in- 
surance system  nearly  as  much  as  the  fre- 
quency of  small  claims.     I  am  specifically 
referring  to  the  "slip  and  fall"  claims  at 
restaurants  which  cause  $4,000  in  damage 
due  to  a  broker ' ankle,  and  end  up  with 
$4,000  in  lawyer's  fees  being  incurred  by 
the  insurance  carrier  and  the  victim  to 
resolve  the  damage.    Another  example  would 
be  claims  that  are  made  against  a  horse 
stable  for  liability  when,  in  fact,  the 
visitor  to  the  horse  stable  should  have 
"assumed  the  risk"  of  any  injury. 

To  resolve  this  situation,   I  believe  the 
Governor  should  appoint  a  commission  to 
address  the  issue  of  small  claims  fre- 
quency.   Resolutions  in  this  area  will  have 
a  substantial  effect  on  the  tort  liability 
system.    The  commission  should  report  the 
issues  it  discussed  and  make  specific 
recommendations  to  the  Legislature  in 
December. 

The  commission  should  be  comprised  as  fol- 
lows: 

1)  at  least  three  prominent  judges,  one  at 
the  appellate  level  and  another  at  the 
trial  level; 

2)  two  insurance  carrier  CEOs; 

3)  two  defense  lawyers; 

4)  two  plaintiff's  lawyers; 

5)  two  representatives       the  business 
community; 
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6)  one  consumer  advocate  (probably  f 
Common  Cause) ; 

7)  the  Commissioner  of  Commerce,  and 

8)  the  Attorney  General. 

M.A.H. 

MAH : nl 
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concern  shared  by  camp  owners  and  operators.  The  survey  revealed 
that  one  quarter  (24%)  of  New  Hampshire  camps  are  considering 
closing  their  doors  because  of  markedly  increased  premiums  or 
unavailable  coverage.  One  third  (32*)  have  dropped  key  programs 
(horseback  riding,  boating,  repelling,  ropes,  gymnastics,  etc.) 
because  of  premium  increases.  An  additional  one  sixth  (16%) 
dropped  key  programs  due  to  inability  to  find  coverage.  Not  one 
camp  which  responded  to  the  survey  has  had  a  serious  loss,  claim, 
or  settlement  to  justify  premium  increases. 

The  insurance  trend,  as  it  relates  to  camping,  is  actually 
a  continuum  of  sharp  premium  increases  experienced  in  the 
seventies.  As  is  the  case  currently,  those  increases  were 
incurred  without  relation  to  loss  experiences.  Ten  years  ago  the 
National  Board  of  the  ACA  appointed  an  ad  hoc  insurance  committee 
to  examine  the  problems  in  the  field,  and  suggest  alternatives. 
After  a  year  or  so  of  study,  the  Committee  recommended  that  a 
captive  insurance  company  be  formed.  Initial  approval  was 
received,  and  a  managing  agency  was  retained  to  help  with 
formation.  Start  up  funds  were  secured  as  were  commitments  from 
the  necessary  number  of  camp  directors,  but  the  plan  was  aborted 
when  efforts  to  secure  reinsurance  at  reasonable  rates  proved 
unsuccessful. 

At  the  time,  the  major  problem  in  securing  reinsurance  was 
the  lack  of  any  history  of  losses  in  the  camp  field.  The 
Committee  went  back  to  the  drawing  board  and  entertained  bids 
for  gr?up  insurance  with  the  hopes  of  developing  a  strong  program 
with  heavy  participation,  which  would  as  a  consequence  provide  a 
history  of  losses. 

That  program  commenced  in  1982  with  the  Rhulen  Agency  of 
Monticello,  N. Y.  Since  that  time,  our  insurance  committee  h?s 
been  meeting  annually  with  agency  principals  to  study  losses, 
with  the  objective  of  developing  a  loss  history  to  make  forming 
a  captive  a  more  viable  future  alternative.  Unfortunately, 
the  state  of  the  current  reinsurance  maricet  is  undermininq  our 
efforts. 

Consequently,  the  Committee  was  recently  charged  with  the 
duty  of  investigating  self-funded  or  self-insurance  programs  as 
an  alternative  to  rapidly  increasing  premiums. 

In  the  inoerin.,  insurance  rates  have  climbed  from  50%  to 
600%  in  camps  with  no  loss  histories.  Insurance  or  a  single  horse 
has  risen  as  high  as  $1,500.00  for  -  summer  season.  Camps  have 
been  forced  to  sign  child  abuse  waivers,  sometimes  retroactively 
under  threat  of  immediate  policy  cancellation. 

What  can  be  done  to  help  alleviate  the  problem?  We  view  the 
crisis  —  and  we  have  had  a  decade  to  look  at  it  —  as 
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Mr.  Chairman,  the  American  Camping  Association,  on  whose 
behalf  we  are  submitting  testimony  today,  represents  a  vast 
segment  of  the  organized  camping  interests  in  the  United  States. 
Since  its  inception  in  1910,  the  Association,  a  nationwide, 
nonprofit,  nonsectarian  organization,  has  been  committed  to  the 
continuing  values  and  benefits  unique  to  the  organized  camp 
setting.  The  ACA  recognizes  that  through  group  living  in  the 
out-of-doors,  both  children  and  adults  find  special  kinds  of 
experiences  that  help  them  to  develop  physically,  mentally, 
emotionally,  and  spiritually. 

Over  four  million  youngsters  participate  i:  summer  camp 
yearly.  They  find  diverse  challenging  activities  in  day  camps  and 
resident  camps  of  many  kinds  —  privately  owned,  social  agency 
or  -eligiously  affiliated,  institutional,  and  special  purpose 
camps,  covering  and  protecting  more  than  a  million  acres  of 
prime  recreational  land  across  the  United  States.  The  ACA  works 
with  many  groups  and  professional  organizations  to  assure 
camping's  accessability  to  individuals  of  all  ages,  including 
the  elderly,  the  economically  disadvantaged,  the  learning 
disabled,  and  those  with  physical  impairments,  among  others. 

Unfortunately,  all  this  is  threatened  by  the  development  of 
social  and  economic  dependence  upon  insurance.  The  inability  to 
secure  insurance  -  -  either  due  to  unavailability  or 
unaffordability  —  has  obvious  implications. 

The  insurance  difficulties  of  organized  camps  transcend  the 
distinct  differences  of  the  multitude  of  different  types  of 
camps  and  camping.  It  makes  no  difference  if  you  are  the  small 
family  owned  operation,  or  the  big  city  agency  program,  whe 
effect  is  the  same  —  erosicn  of  important  programs  offerings, 
increases  in  participation  fees,  and  most  importantly  a 
diminishment  of  the  longstanding  ability  of  organized  camping  to 
provide  millions  of  children  and  adults  the  opportunity  to 
participate  in  our  unique  programs. 

Needless  to  say,  the  organized  camps  in  this  country  have 
fallen  victim  to  the  current  insurance  trend.  With  the  reams  of 
testimony  before  the  Committee,  it  may  be  to  a  large  degree 
repetitivp,  to  get  into  the  horror  stories  which  we  most 
definitely  share  with  other  small  business  sectors. 
It  may,  however,  be  instructive  to  take  a  brief  look  at  the 
current  statistical  trend.  Our  most  current  data  is  three  weeks 
old  and  is  derived  from  a  survey  conducted  by  Mr.  Stolz  across 
the  State  of  New  Hampshire.  We  believe  that  this  most  recent  data 
is  indicative  of  the  national  trend,  so  we  have  decided  to 
present  this  somewhat  of  a  micro-economic  look  at  the  national 
situation. 

It  is  interesting  to  note  that  this  voluntary  survey  by 
mail,  sent  to  every  camp  in  the  State  —  of  which  there  are  165 

  drew  a  response  rate  in  excess  of  50%  in  less  than  72  hours. 

The  speed  of  the  response  is  to  us  an  indicator  of  the  degree  of 
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essentially  tripartite.  Tort  abuse,  insurance  industry 
mismanagement  or  misdirection,  and  the  under  utilization  of 
comprehensive  risk  management  all  have  contributed  significantly 
to  the  problem.  *  2 

The  order  in  which  we  have  listed  these  joint  causes  is  in 
no  way  indicative  of  their  relative  importance.  In  fact,  if  you 
look  a*-  the  proble;  from  the  stand  point  of  problem  avoidance, 
V?fiS,US  Problsm  resolution,  the  last  cause,  namely  under 
utilization  of  comprehensive  risk  management,  is  of  paramount 
importance,  if  we  can  batter  design  a  system  to  encourage 
accident  avoidance,  everyone  except  the  plaintiff's  attorney  will 
win.  In  a  climate  where  the  insurance  industry  is  sensitive  to 
risk  avoidance,  you  would  think  that  risk  management  would  be 
embraced  with  open  arms.  Yet  getting  experienced  company  risk 
managers  to  ta*e  a  more  active  role  is  more  often  than  not  like 
pulling  teeth.  The  American  Capping  Association  has  taken  the 
initiative  and  has  developed  a  comprehensive  and  effective  safety 
standards  program  for  use  by  our  affiliated  camps.  We  strongly 
recommend  that  the  Committeo  take  a  long  hard  look  at  how  the 
insurance  industry  and  the  private  sector  in  general  handle  risk 
management.  Stronger  incentives  —  other  than  fear  of  premium 
increases,  which  appear  in  any  event  to  have  little  relation  to 
loss  history  —  are  needed  across  the  board-  The  old  adage  that 
an  ounce  of  prevention  is  worth  a  pound  of  cure  could  not  hold 
truer  than  here. 


Tort  reform  is  perhaps  the  most  popular  of  proposed 
solutions  to  the  insurance  crisis,  at  least  from  the  standpoint 
of  the  unprecedented  expansion  of  civil  litigation  in  this 
country,  it  is  our  experience  that  the  expansion  of  litigation  is 
largely  regie  lal .  For  the  sake  of  continuity,  getting  back  to  New 
Hampshire,  the  number  of  cases  liled  in  that  state  actually 
dropped  by  691  from  1980  to  lSd4.  At  the  same  time  the  State 
population  rose  by  10%,  and  the  cost  of  living  rose  by  about  30%. 
New  Hampshire  does  not  recognize  punitive  damages,  and  in  its 
entire  hi-tory  has  orly  had  two  verdi;ts  in  excess  of  $450,000. 
Yet  liability  insurance*  premiums,  during  that  same  period,  rose 
43%  statewide.  In  short,  New  Hampshire,  and  indubitably  many 
other  States,  are  payir.*  for  the  litigation  arising  under  the 
laws  of  other  jurisdictions. 

Obviously  the  insurance  crisis  is  not  limited  to  regional 
sectors  of  the  country.  We  are  all  sharing  in  the  burden.  T  .13 
fact  has  led  us  to  the  conclusion  that  some  degree  of  uniformity 
—  and  a  tightening  of  the  reins  if  you  will  -  -  is  in  order  with 
re-jpect  to  our  tort  system.  Eleven  states  havo  in  their  wisdom 
i  andoned  exemplary  damages.  Why  then  if*  a  national  movement  to 
control  excessive  verdicts  by  limiting  these  damages  met  w.ch 
cries  of  foul,  and  declarations  that  this  concept  is  totally 
foreign  to  our  deep  rooted  system  of  civil  justice? 
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Similar  arguments  can  be  advanced  with  respect  to  caps  on 
pain  and  suffering,  the  inequity  of  joint  and  several  liability, 
the  double  cost  of  the  collateral  source  rule,  the  erosion  of  the 
doctrine  of  assir  ption  of  risk,  and  caps  on  lawyers1  contingency 
fees.  It  is  very  important  to  note  that  these  issues  pose 
problems  not  only  wiLh  respect  to  product  liability,  but  *>it\\ 
service  industries,  such  as  ours,  and  virtually  e^ery  other 
entity,  both  profit  and  non-profit,  engaged  in  commerce.  A 
balance  must  be  struck  between  the  deterrent  effect  of  our  civil 
justice  system,  and  the  detrimental  effect  of  generating  an  over 
reliance  on  litigation.  We  strongly  encourage  the  Committee  to 
take  whatever  steps  necessary,  whether  through  the  use  of 
incentives  to  the  states  or  Federal  preemptive  powers,  to  restore 
some  semblance  of  balance  to  tne  system  of  civil  justice  we  all 
value. 

Likewise,  we  believe  Congress  should  explore  potential 
avenues  of  Federal  oversight  with  respect  to  wayward  insurance 
industry  practices.  The  power  of  Federal  purse  strings,  when  it 
comes  to  providing  incentives  for  state  regulatory  enforcement, 
is  available  and  should  be  used  if  necessary. 

From  the  insurance  industry  standpoint,  the  most  apparent 
contributor  to  the  current  crisis  was  an  over  dependence  on 
investment  income,  and  *n  under  reliance  on  prudent  underwriting 
practices.  We  question  the  desirability  of  permitting  a 
reoccurrence  of  this  practice  if  our  goal  is  stability. 

There  remain  a  number  of  other  industry  practices  worthy 
of  review.  Most  agree  that  the  claims  history  of  individual 
establishments  should  play  a  more  direct  role  in  premium 
calculation.  An  analogy  can  be  drawn  between  the  unemployment 
compensation  program,  where  individual  business  employment 
histories  are  tracked  for  purposes  of  premium  calculation  —  and 
industry  size,  function,  location,  and  other  group  factors  are 
recognized  as  being  largely  irrelevant.  Public  policy  should  lend 
rewards  —  greater  than  that  of  simply  not  being  sued  —  to 
establishments  that  implement  safety  programs  with  successful 
results. 

A  separate  but  related  issue  involves  current  rating 
systems  which  have  a  distorting  effect  upon  true  risk  estimation. 
This  in  particularly  so  in  the  camping  field,  where  insurer 
rating  systems  fail  to  recognize  organized  camps  as  independent 
risks.  Camps  are  on  the-  whole  a  heavily  supervised,  safety 
conscious  industry,  with  a  superlative  loss  ratio.  Most  camps, 
including  those  with  American  Camping  Association  acdeditation, 
have  comprehensive  safety  ptograms  which  form  an  integral  part 
of  their  operation.  Yet  insurer  standards  assign  ratings  based 
upon  a  host  of  separate  risk  codes,  too  often  totally  independent 
of  the  camp  situation.  It  is  not  uncommon  for  a  small  camp  to  be 
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rated  with  major  liveries  if  it  has  a  horse,  with  restaurants  if 
it  has  a  kitchen,  with  timber  companies  to  the  extent  it  is 
located  in  the  woods,  and  with  marinas  if  it  has  a  canoe.  This  to 
us  is  a  prime  example  where  insurance  industry  convenience  has 
given  way  to  unrepresentative  actuarial  practice,  at  the  cost  of 
unnecessarily  high  premiums. 

SUMMARY  AND  CONCLUSION 

Organized  camping  is  an  important  adjunct  to  our  society. 
Every  year  private  independent  and  non-profit  caraps  serve  over 
four  million  youths,  from  all  social  and  economic  backgrounds, 
and  contribute  over  $4  billion  to  the  national  economy.  These 
contributions  are  at  great  risk  by  virtue  of  abuses  of  the  civil 
tort  system,  insurance  industry  mismanagement,  and  inadequate 
risk  manaqement  programs. 

Congress  should  use  incentive  legislation,  or  if  necessary 
Federal  preemptive  powers,  to  make  measured  changes  in  tort 
liability  standards  and  rules  which  address  the  entire  system  of 
commerce.  Attention  should  not  be  limited  to  product  liability, 
but  should  be  extended  to  service  industries,  and  all  others 
similarly  affected. 

Congress  shoul d  act  on  1 eg i  slat  ion  to  correct  insurance 
mismanagement  and  ensure  that  those  who  create  hazards  share  a 
greater  burden  of  the  cost.  Likewise,  there  should  be  protection 
for  organizations  with  no  significant  loss  history. 

Lastly,  the  Congress  should  pay  greater  attention  to  problem 
avoidance  and  prevention,  and  consider  substantial  incentives  for 
improved  risk  management  programs. 
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Mr.  Chairman  and  Members  of  the  Committee  on  Small  Business, 
this  'statement  is  submitted  on  the  insurance  availability  crisis 
by  the  National  Association  of  Professional  insurance  Agents  (PIA). 

PIA  has  more  than  40,000  members.    They  are  independent 
insurance  agents  and  brokers  located  throughout  the  50  states, 
Puerto  Rico,  the  Virgin  islands  and  Guam.     PIA  members  service  all 
lines  of  insurance  but  have  special  expertise  in  the  property/ 
casualty  side   ■*  the  business.    As  independent  business  owners, 
they  represent  several  insurance  companies,  have  access  to  a  greater 
number  of  insuring  markets  through  brokerage  agreements,  and  oversee 
an  average  of  five  employees. 

As  independent  agents,  we  have  a  legally  recognized  right  to 
the  renewals  of  the  business  we  produce.    This  right  belongs 
the  agent.    Our  clients  are  always  free  to  choose  their  company 
and  agent  at  any  point.    The  worth  of  our  agency  as  a  business 
is  based  primarily  upon  the  assessed  value  of  our  renewal  book  of 
business.    Therefore,  while  we  may  be  a  licensed  agent  for  this 
company  or  that,  our  allegiance  to  our  client  is  very  strong. 
Company-agent  relations  may  come  and  go,  but  we  take  great  care  to 
continually  build  and  service  our  clientele. 

This  unique  characteristic  of  the  American  Agency  System  gives 
independent  agents  and  brokers  a  unique  perspective.    We  listen  to 
and  understand  the  concerns  and  needs  of  our  clients  and  share 
these  real-world  conditions  with  our  companies  so  that  sensible 
responses  can  be  made.    Conversely,  it  is  our  responsibi J lty  to 
take  complex  and  highly  technical  insurance  matters  and  make  them 
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clear  and  understandable  to  our  customers.    This  responsibility 

has  been  placed  to  the  supreme  test  during  the  current  market 

conditions. 

The  Types  of  Markets; 

Insurance  companies  and  their  rating  organizations  can 
provide  the  Committee  in  great  detail  how  the  insurance  market 
arrived  at  this  point.    However,  we  believe  an  abbreviated  version 
from  our  viewpoint  might  be  helpful  in  placing  this  into  per- 
spective.   To  do  so,  we  will  define  capacity,  describe  the  three 
basic  insurance  markets  and  how  they  interrelate. 
Capacity; 

Capacity  is  the  ability  (in  dollars)  of  the  insurance  industry 
to  insure  the  dollar  levels  of  liability  the  marketplace  requests. 
The  more  dollars  available  in  the  industry,  the  more  liability 
coverage  it  can  handle.    Capacity  exists  at  every  level.  Each 
insurer  and  each  of  the  following  market  segments  has  its  own 
capacity.    The  aggregate  of  these  comprises  the  to^al  industry's 
capacity. 
Primary  Market; 

This  is  the  first  layer  market  that  provides  the  majority  of 
insurance  for  most  commercial  coverage  needs.    Businesses  seek  to 
find  coverage  in  this  market  first.     ll  consists  mostly  of  U.S. 
domestic  companies  that  are  licensed  and  admitted  to  do  business 
in  one  or  more  states.    With  some  exceptions,  the  kinds  of  risks 
insured,  the  coverages  offered,  and  the  limits  of  liability  secured 
are  generally  of  a  standard  nature. 
Excess/Surplus  Lines  (E&S)  Market; 

This  is  the  first  level  of  the  specialty  market.    Clients  that 
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need  more  coverage  than  the  primary  market  will  offer,  or  which 
require  specialized  coverages  for  the  unique  nature  of  the  risk 
being  insured,  seek  a  first  level  of  coverage  here.    The  E&S 
market  may  also  work  in  combination  with  a  primary  market  policy 
to  provide  what  we  call  a  "layering"  of  coverage.    This  market 
is  composed  mainly  of  U.S.  companies,  but  has  a  healthy  mix  of 
foreign  companies  who  do  business  in  this  country.  Companies 
are  licensed  to  do  business  in  their  state  of  domicile,  but 
generally  they  are  allowed  to  operate  in  other  states  on  what 
is  known  as  a  "non-admitted"  basis.    This  allows  greater  freedom 
in  the  rates  charged,  and  the  wording  of  the  specific  coverages 
being  offered.    The  E&S  market  provides  innovation,  creativity 
and  elasticity  that  the  industry  needs  to  cover  the  insurance  re- 
quirements of  new  and  unique  businesses  as  well  as  providing 
higher  limits  of  liability  so  necessary  in  today's  litigious 
society. 
Reinsurance; 

This  market  can  act  as  a  primary  insurer  for  those  lines  of 
business  or  specific  accounts  that  cannot  be  accommodated  in 
either  the  primary  or  E&S  markets.    However,  the  major  purpose 
of  this  market  is  to  insure  insurance.    Most  of  the  customers  of 
this  market  are  insurance  companies.     Reinsurance  provides  primary 
insurers  with  additional  capacity  to  underwrite  risks.    Most  times 
in  negotiating  with  the  reinsurer,  the  originating  insurance 
company  decides  how  much  exposure  from  a  book  of  business  it  will 
absorb  and  the  balance  is  covered  by  the  reinsurer.     Some  clients 
may  choose  to  self  insure  the  exposures  and  limits  of  liability 
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that  would  normally  be  absorbed  by  the  primary  insurance  market, 
and  reinsure  the  balance.    Most  reinsurers  are  foreign  but  the 
number  of  domestic  companies  has  been  growing. 

While  there  are  variations  on  these  themes,  these  are  the 
main  components.    The  health  of  each  market  segment  affect  ? 
other.     If  the  primary  market  constricts,  more  business  will  oe 
forced  into  the  E&S  market,  and  possibly  the  reinsurance  market. 
This  may  mean  higher  prices  and  changes  in  coverage  but  desired 
limits  of  liability  may  still  be  available. 

When  capacity  shrinks  at  the  reinsurance  level,  the  pressure 
is  felt  down  the  line.    Fewer  clients  can  be  accommodated  or  re- 
guested  limits  of  liability  cannot  be  fully  secured.  Premiums 
will  increase.    Lines  of  insurance  considered  marginal,  because 
of  inadequate  actuarial  data,  or  because  rapidly  evolving  court 
decisions  have  made  accurately  pricing  the  risk  impossible,  may 
not  be  written  at  all.    The  current  market  has  both  elements. 
How  We  Got  Here: 

In  the  late  1970s,    a  number  of  new  reinsurance  companies 
were  formed,  and  an  influx  of  capital  came  into  the  reinsurance 
marketplace.    This  provided  almost  instant    capacity.     The  pri- 
mary market  was  recovering  from  a  capacity  shortage  it  faced  in 
the  early  to  mid  1970s,    ^he  greater  the  capacity,  the  more 
coverage  you  can  write,  both  in  liability  limits  and  the  kinds 
of  risks.    Competition  was  keen.     Interest  rates  were  high 
creating  an  incentive  for  insurance  companies  to  generate  r- ^h 
flow  for  investment  purposes. 

These  economic  factors,  were  being  felt  at  the  primary 
insurance  level  as  well.    Commercial  risk  insurers  wanted  to 


9 

ERIC 


782 


generate  premium  dollars  up  front  so  that  they  too  could  take 
advantage  of  the  high  yield  interest  rates.     Some  commeicial 
clients  moved  towards  self  insurance  adding  an  additionc.l 
element  of  competition  for  insurers.     In  direct  response  to 
the  demands  of  commercial  clients  and  to  counter  a  loss  of 
market  share,  insurers  kept  offering  lower  prices  and  more 
coverage.    Some  even  ventured  into  new  lines  of  insurance,  most 
notably  in  the  pollution  liability  area.     Once  in  motion,  the 
cycle  fed  on  itself,  fueled  by  the  economics  of  *-be  time.  Soon, 
interest  earnings  leveled  off  and  the  cash  flow  investment  gravy 
train  was  over. 

Another  important  side  of  this  dilemma  is  the  loss  picture. 
The  loss  experience  finally  surpassed  the  industry's  ability  to 
attract  capital  and  make  up  shortfalls  between  the  price  charged 
and  the  loss  incurred  with  investment  income.     They  had  to  re- 
turn to  underwriting  on  a  profitable  basis  by  charging  sufficient 
premiums  to  cover  the  risk. 

In  addition  to  rate  inadequacy,  there  were  undeniable  trends 
developing  in  the  litigation  area. 
Pollution  Exposures: 

The  most  notable  and  far-reaching  involved  pollution  exposures 
We  are  only  beginning  to  understand  the  nature  of  various  pollution 
situations  and  the  resulting  liability  exposure.    This  exposure 
is  generated  from  three  areas  ...  pollution  exposu.es  knowingly 
insured  but  whose  potential  loss  was  underestimated;  risks  now 
found  to  have  a  pollution  exposure  which  were  unknown  at  the  time 
insured;  and  pollution  exposures  the  industry  thought  it  had 


52  J 


783 


excluded  but  have  been  held  covered  by  the  courts. 
Liquor  liability: 

Another  area  where  notable  change  took  place  was  liquor  law 
liability.    A  number  of  court  cases  were  involved  affecting  saloon 
keepers,  bartenders,  companies  serving  alcohol  at  employee  functions* 
and  even  private  citizens  hosting  parties.     The  courts  held  these 
persons  to  varying  deg**°ps  of  liability  for  the  bodily  injury  and/ 
or  property  damage  subsequently  caused  by  those  who  had  imbibed  too 
much.    This  has  substantially  increased  the  nature  of  the  risk  for 
liquor  law  liability  insurance. 
Sovereign  Immunity: 

The  erosion  of  sovereign  immunity  continues  at  all  levels  of 
government.    The  federal  government  recognizes  this  situation  and 
has  formed  a  special  task  force  headed  by  the  Justice  Department 
to  address  t^e  issue  of  tort  law  and  the  federal  government's 
exposure.    Municipalities  and  states  have  also  been  hit  hard. 
Product  and  Professional  Liability: 

Product  liability  and  medical  malpractice  problems,  which 
fir«t  hxL  the  headlines  in  the  1970s,  never  went  away.  Again, 
these  lines  are  in  the  news  because  of  tight  insurance  markets 
and  rising  costs.    Product  liability  tort  reform  is  still  not  a 
reality,  and  doctors  continue  to  be  held  to  higher  degrees  of 
liability. 

The  nature  of  these  and  other  previously  insured  risks  are 
now  unknown  because  they  are  changing  so  rapidly  that  past  loss 
experience  can  no  longer  apply  and/or  because  courts  continually 
add  new  elements  to  it.     Under  these  conditions,  the  insurance 
industry  is  at  a  loss  to  deal  with  them.    Add  to  chat,  a  lack 
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of  overall  capacity  and  the  ability  to  respond  is  either 
greatly  reduced  or  eliminated. 

The  end  result  is  that  we  have  basically  two  market  problems. 
First,  there  is  the  pressure  caused  by  a  lack  of  capacity.  Time 
and  capital  infusion  will  arrest  this  dislocation.  Second, 
market  pressures  exist  that  result  from  an  inability  of  this 
industry  to  properly  apply  its  trade  (actuarial  principles)  to 
ascertain  the  nature  and  cost  of  certain  exposures.    For  these 
risks,  capacity  recovery  alone  will  not  help.    There  must  be  at 
least  two  additional  changes.    One  is  tort  reform  to  set  reason- 
able boundaries  to  recovery.    And  second,   there  muSt  be  some 
appropriate  government  enforcement  of  existing  regulatory  and 
legislative  oversight  of  these  activities  to  eliminate  the  un- 
desirable  players. 
What  Can/Is  Being  Done; 

A  return  to  the  sound  underwriting  principles  will  nurture 
recovery  and  maintain  a  stable  market,    pia  firmly  believes  that 
these  tools  can  provide  a  fair  and  stable  market  for  most 
commercial  clients.     Bargain  basement  premiums  are  hard  to  resist, 
but  they  lead  to  significant  adjustments  in  the  availability  and 
affordability  of  insurance  every  few  years.    The  business 
community  would  do  well  to  opt  for  steady,  gradual  priCe  increases 
instead. 

The  client's  right  to  a  stable  market  can  also  be  improved  by 
placing  controls  on  midterm  cancellations  of  policies  and/or  mid- 
term premium  increases.     In  October  1985,  pia  adopted  policy 
positions  regarding  these  issues.    We  believe  that  midterm  premium 
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increases  are  wholly  unjustified  unless  there  has  been  seme  change 
in  the  risk.    After  being  in  effect  for  60  days,  a  policy  should 
not  be  cancelled  midterm  unless  there  is  a  material  change  to  the 
risk  that  would  render  it  uninsurable  unless  facts  come  to 
light  that  were  unknown  when  the  risk  was  written  that  would  ha,e 
materially  affected  the  initial  underwriting  decisions.  Non- 
payment of  premiums  would  be  a  legitimate  reason  for  midterm 
cancellation.    We  recognize  the  problem  an  insurer  can  encounter 
when  its  reinsurance  has  been  cancelled.    Should  that  be  the 
raason  for  the  midterm  cancellation,  it  should  be  discussed  with 
the  state  insurance  regulator,  and  an  orderly  plan  of  action 
developed.    We  are  discussing  this  latter  suggestion  with  our 
carriers  to  come  to  a  mutually  agreeable  solution. 

The  time  given  for  a  notice  of  cancellation  and  nonrenewal  is 
important  too.    PIA's  positions  suggest  no  less  than  a  30-day 
notice.    We  recognize  that  there  may  be  cases  where  an  insurer  may 
wish  to  expedite  these  notices.    Such  exception  should  be  dis- 
cussed with  the  state  insurance  commissioner. 

When  and  how  a  renewal  quote  is  delivered  affects  the  clients 
rights  and  the  duty  of  agents  and  brokers  '-o  shop  the  market.  We 
have  recommended  how  this  should  be  accomplished,  and  that  the 
quotation  should  specify  any  change  in  the  insuring  agreement. 

Ideally,  these  standards  would  be  met  voluntarily.  However, 
most  of  the  insurance  industry  concedes  that  some  deyiee  of  man- 
dation  is  necessary.     To  this  end,  PIA  is  working  with  the  National 
Association  of  Insurance  Commissioners  (NAIC) ,  individual  companies, 
insurance  trade  associations,  and  state  legislators.    The  level  of 
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cooperation  from  all  parties  is  good.  Resolution  may  be  achieved 
by  the  end  of  the  states'  1986  legislative  session. 

PIA,  along  with  other  member?  of  the  industry,  are  creating 
Market  Assistance  Programs  (MAPS) .    There  are  three  levels  to 
MAP's: 


Market  Analysis,  which  can  uncover  trends  and 
problems, 

Information  Hot  Lines,  which  can  be  used  by 
agents  or  consumers  to  inquire  about  whether 
coverage  for  their  account  can  be  placed  and 
where,  and 

Formalized  MAP  structures  for  identifying 
markets,  and  the  placement  of  business  within 


How  the  MAP  concept  works  is  simple.    Some  degree  of  market  dis- 
location occurs  because  an  agent  may  have  lost  his  particular 
market.    This  agent  may  be  unaware  of  an  agent  or  broker  who  may 
have  an  open  market  for  the  business.    Once  this  market  is 
identified,  the  agent  can  arrange  a  brokerage  agreement  with  the 
insurance  producer  or  company  that  does  have  the  market.  This 
does  not  add  any  cost  to  the  insured.    It  does  mean  a  probable 
lessening  of  commission  earning  for  the  originating  agent.  But 
«?ome  commission  is  better  than  none, 

To  assist  PIA's  state/regional  affiliates  in  designing 
programs  along  these  lines,  PIA  has  just  concluded  our  Annual 
National  State  Legislative  Conference.    The  issue  of,  and  solutions 
for,  insurance  availability/af f ordability  were  the  main  focus. 

Tough  markets  challenge  and  bring  to  the  forefront  the 
creativity  of  agents  and  brokers  in  structuring  insurance  arrange- 
ments that  meet  the  needs  of  their  clients.     In  addition  to 
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piecing  various  levels  of  insurance  together,  agents  and  brokers 
are  exploring  self-insurance  and  captive  insurance  companies 
with  th^ir  clients.    These  methods  are  not  for  all  clients  but 
alternative  insuring  mechanisms  are  here  to  stay.    PIA  believes 
that  traditional  insurance  is  the  best  approach.    However,  when 
that  can't  be  achieved,  we  assist  our  clients  in  either  struc- 
turing their  own  program,  or  placing  their  in  an  existing  group. 
This  demands  a  great  deal  of  expertise  on  the  part  of  the  agent 
and  broker,  but  learning  new  areas  is  a  basic  isquirement  of  our 
job.    PIA  is  sponsoring  a  seminar  on  captives  for  our  members  to 
learn  how  they  operate. 
The  Long-Term  Solutions; 

Not  all  market  problems  will  disappear  with  the  introduction 
cf  more  capacity.    Reform  of  the  problems  that  exist  in  the  civil 
justice  system  must  take  place.    This  is  where  Congress  can  show 
leadership  and  effect  change.     PIA,  as  are  many  others,  is  involved 
in  -4  number  of  efforts.    We  have  joined  with  our  clients'  trade 
groups  in  seeking  a  fair  and  equitable  resolution. 

PIA  supports  the  review  and  possible  decrease  of  the  limits  in 
mandated  financial  responsibility  (FR)  laws.    FR  limits  arc  not  a 
cap  on  liability,  nor  do  tortfeasors  avoid  having  their  business  or 
personal  assets  placed  at  risk  if  the  injury/damage  is  great 
enough.     In  some  instances,  government  views  FR  limits  as  a  device 
to  make  the  insurance  industry  a  quas    regulator.    This  is  an  in- 
appropriate role  for  the  private  sector,  and  one  this  industry 
doesn't  want.     It  places  an  artificial  pressure  on  insurance 
capacity.    There  are  only  so  many  dollars  to  go  around,  and  if 
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insur  ds  are  forced  by  goveru   nt  tc  purcha  a  higher  and  higher 
limits,  then  there  will  be  fewer  and  fewer  customers  the  in- 
surance industry  can  accommodate. 

This  is  apparent  in  the  Motor  Carrier  Act  of  1980.  pia 
heard  of  market  problems  as  early  as  April  1984 .  from  agents/ 
brokers  who  specialize  in  the  field.    This  was  reported  in  tL 
May  1984  issue  of  our  magazine,  PROFESSIONAL  AGENT.  Additionally, 
we  brought  this  to  the  attentior.  of  Congress  i  *  our  several 
hearing  appearances.    Congress  should  review  all  federal  laws 
which  impose  FR  limits. 

Another  long-term  solution  involves  changes  in  insurance 
policy  contracts.    This  i:  K  e  cleanest  and  quickest  way  for  the 
industry  to  alleviate  problems  in  risks  with  long-tail  exposure 
and/or  sensitivitv  *     changing  leg  il  interpretations. 

Much  has  been  written  about  the  introduction  of  the  new 
Commercial  ieneral  Liability  (CGL)  policy,  bcih  the  occurrence, 
and  the  n^w  claims-made  forms,  pia  believe^  the  recent  changes 
the  Insurance  Services  Office  (ISO),  an  indurtry  rating  organi- 
zation, has  made  in  developing  the  CGL  program  will  help  reduce 
current  market  dislocations.  This  program  will  be  perfected  as 
market  experience  doveiops.  Without  this  program,  market 
problems  will  be  exacerbated. 

PIA  worked  closely  with  ISO  in  suggesting  improvements  to 
the  program.     The  NAIC  has  done  extensive  work  in  furthering 
those  improvements.     T*  is  our  hope  that  insurance  regulators 
will  row  find  the  package  of  policy  changes  acreptable. 
Insurance  Oversight: 

PIA  has  a  long-standing  commitment  to  the  state  regulation 
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of  insurance.    We  believe  it  sarves  the  consumer  best  in  that  it 
can  respond  to  problems  more  quickly  and  precisely  than  can  the 
federal  government.     It  has  served  the  public  very  well.  The 
NAIC  if*  developing  the  technology  and  talent  to  keep  improving 
the  standard  of  state  regulations. 
Company  Solvency/Reinsurance: 

The  current  system  of  insurance  company  insolvency  protection  < 
has  served  insurance  consumers  well.    However,  the  industry  recog- 
nizes updating  is  needed.    A  number  of  proposals  for  change  have 
surf?ced  in  the  last  two  years.    PIA  is  preparing  a  major  position 
paper  on  these  issues.     It  wj.11  be  discussed  at  the  PIA  National 
Board  of  Directors  Meeting,  February  25,  1986.    We  will  be  happy 
to  share  this  document  with  you  at  that  time. 
Conclusion ; 

The  cause  of  this  market  cyCit.  is  not  singular.  Short-term 
solutions  will  not  be  effective.     The  long-term  resolutions  re- 
quire a  commitment  to  act,  and  the  "'nvolvament  of  all  affected 
parties. 

PIA  believes  that  the  focus  Congiess  is  placing  on  this 
issue  is  healthy.     It  heightens  the  sense  of  commitment  to  resolve 
these  problems  by  those  who  wish  to  preserve  the  McCarran-Ferguson 
Ac*      Also,  Congress  can  more  clearly  identify  what  role  it  should/ 
could  play. 

Congress  can  best  serve  as  a  leader  in  exploring  long-term 
tort  solutions. 


*  *  * 
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I*-,  is  my  pleasure  to  respond  to  your  Subcommittee's  invi- 
tation regarding  the  insurar.je  problems  affecting  small  busi- 
nesses 

My  name  is  Louis  L.  Guy,  Jr.,  P.E.,  a  partner  in  the  firm 
o:  Guy  &  Davis ,  Consulting  Engineers  with  offices  in  Richmond 
^.nd  Fairfax  County,  Virginia.     I  am  testifying  as  Preside  ' - 
elect  of  the  American  Academy  of  Environmental  Engineers  id 
National  Director  for  the  National  Society  of  Professional 
Engi  neers . 

AAEE  is  the  organization  that  provides  Board  certifica- 
tion of  environmental  engineers.    Organized  in  1955,  it's  roster 
currently  list  over  2,300  certified  environmental  engineering 
specialists. 

NSPE  is  a  professional  society,  representing  more  than 
75,000  engineers  of  all  disciplines  nationwide.    Our  members  are 
organized  into  54  state  and  territorial  societies  and  535  local 
chaoters,  and  work  in  industry,  education,  private  practice, 
construction  and  government. 

Most  engineering  firms  are  small  businesses.    The  aver- 
age size  firm  employs  less  than  20  persons.    The  Small  Busi- 
ness Administration  (SBA)  classifies  any  engineering  firm  with 
gross  revenues  of  less  than  $7.5  million  as  a  small  business, 
although  SBA  is  considering  a  lower  threshold  of  $1.5  million. 
Currently,  more  than  95%  of  all  architecture  and  engineering 
firms  qualify  as  "small  business"  out  of  approximately  30,000 


Engineering  firms  typically  carry  two  basic  types  of 
insurance:     (1)  ordinary  casualty  and  (2)  professional  liability 
coverage.    In  recent  years  the  number  of  insurers  providing 
professional  liability  policies  for  engineering/architectural 
firms  has  dwindled  from  more  than  a  dozen  to  only  two  at 
present. 

Our  insurance  crisis  came  upon  us  almost  overnight.  Sev- 
eral insurers  are  withdrawing  from  the  market  or  refusing  new 
customers.    Meanwhile,  our  premiums  have  doubled  and  tripled 
over  the  past  several  years  while  deductibles  are  higher  and 
coverage  is  lower. 

Many  engineering  firms  are  caught  in  a  dilemma  because 
our  insurance  policies  are  being  renewed  ^his  year  with  new 
language  that  excludes  coverage  for  damages  related  to  asbestos 
or  to  "pollution".     In  other  words,  we  are  definitely  unable  to 
obtain  professional  liability  insurance  coverage  for  hazardous 
waste  cleanups,  for  industrial  w&3te  treatment,  or  for  asbestos 
removal  from  buildings,  to  protect  us  against  charges  of  negli- 
gence in  the  courts.      There  remain  serious  questions  about 
coverage  for  municipal  sewage  treatment  plants  and  water  treat- 
ment plants.    From  now  on,  engineering  firms  will  provide  these 
services  at  their  own  risk,  exposing  both  their  business  and 
personal  assets  from  a  damage  suit. 
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As  licensed  professionals,  the  corporation  form  of  business 
does  not  shield  our  personal  assets  from  a  damage  suit. 
Moreover,  insurance  will  continue  to  be  written  on  a  "claims 
made  basis,"  which  provides  coverage  only  for  claims  that  are 
presented  to  the  'nsured  during  the  policy's  stated  period. 
Sometimes,  it  takes  years  for  problems  to  aride.  without 
assurance  of  coverage  for  the  indefinite  period  of  potential 
risk  —  these  policies  «re  completely  inadequate. 

America,  as  we  all  know,  is  becoming  an  increasingly 
litigious  society.    There  were  approximately  240,000  cases 
filed  in  the  federal  court    alone,  and  there  are  now  10  million 
civil  cases  filed  in  all    .dirts  annually.    Since  1970,  there 
have  been  approximately  220  verdicts  of  more  than  $1  million  in 
jury  cases.    The  only  lasting  solution  to  the  liability  crisis 
must  be  Tort  reform 

In  my  personal  experience,  with  a  new  firm  started  in 
1983,  the  coverage  is  inadequate,  the  rates  are  ridiculously 
high,  and  we  were  lucky  to  obtain  a  policy.    My  partner  and  * 
have  a  combined  total  of  60  years  experience  and  have  never 
been  sued,  but  our  application  was  inititally  rejected  — 
because  in  describing  our  practice,  I  had  used  the  word 
"toxics."    Ultimately,  after  much  arquraent,  we  were  offered 
$100,000  coverage  (almost  worthless)  at  a  rate  that  amounted  to 
1 5%  of  our  first  year  revenues.    For  1985,  as  a  percent  of 
gross  fee  income,  our  quotes  for  professional  liability 
insurance  ranged  from  3.2%  for  $100,000  limits  with  a  $10,000 
deductible,  up  to  7.7%  for  $1,000,000  limits  with  a  $2,000 
deductible. 

What  has  happen  to  a  small  civil  engineering  and  survey- 
ing firm  in  Rhode  island  is  typical  of  the  problems  that  small 
firms  face.    This  firm,  which  had  about  20  ,'otal  employees  last 
year,  brought  in  about  $800,000  in  gross  receipts.    After  all 
expenses,  including  normal  draws  by  the  partners,  a  profit  of 
about  $75,000  was  left.    La;  u  year  this  firm  paid  $12,000  for 
its  professional  liability  insurance  coverage;  this  year  the 
same  coverage  cost  $39,000.    And      35-40%  increase  in  its  rate 
is  anticipated  to  next  year.    At.    this  is  for  a  firm  that  paid 
one  claim  in  the  last  12  years. 

When  the  partners  in  a  firm  of  this  size  see  that  their 
professi  >nal  liability  insurance  payments  alone  equal  about 
half  of    heir  anticipated  profits,  they  tend  to  lose  their 
entrepreneurial  spirit.    There  is  little  incentive  left;  they 
could  Make  »«iore  money  in  straight  salaries  at  largo  firms. 

The  legal  framework  that  has  evolved  since  the  1940* s 
has  led  the  general  public  to  become  excessively  lenient  in 
dealing  with  the  claims  of  persons  for  damages,  with  less  and 
less  concern  over  the  fault  of  the  defendant.  Plaintiffs' 
awards  are  increasingly  based  on  the  defendant's  ability  to  pay 
—  the  "deep  pocket"  philosophy.    Juries  are  basing  judgments 
on  "who  has  the  money"  or  "who  is  insured"  rather  than  "who  is 
at  fault?" 
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Congress  also  established  a  strict,  joint  and  several 
liability  standard  under  the  Superfund  Act  for  any  party  that 
owns,  generates,  or  tranports  hazardous  waste. The  Environmental 
Protection  Agency  sought  this  authority  in  order  to  force  vol- 
untary comoliance  for  cleanups  by  responsible  parties.  However, 
response  action  contractors  (engineers,  architects,  surveyors 
and  constructior   .irras)  have  now  become  subject  to  this  strict 
liability,  by  virtue  of  their  contact  with  a  hazardous  waste 
site.    The  law  needs  to  differentiate  between  those  who  created 
the  toxic  hazards  in  the  first  place  and  those  who  are  trying 
to  remedy  them*    Otherwise,  who  except  *  fool  will  be  willing 
to  tackle  the  needed  cleanup? 

When  dealing  in  toxic  waste  cleanup,  the  risks  cannot  be 
calculated.    Because  of  the  undefined  scope  of  the  risks,  the 
current  litigious  environment  in  the  country,  the  paranoia 
associated  with  toxic  waste  and  the  tremendous  court  damage 
awards,  the  insurance  industry  has  made  a  business  decision  not 
to  participate  in  this  market.    The  sweeping  language  used  to 
exclude  this  coverage  is  so  broad  that  all  environmental  engi- 
neering design  —  which  inevitably  involves  "pollution"  or 
"pollutants"  to  some  extent  —  may  have  now  lost  «its  insur- 
ance.   Even  before  the  abandonment  of  this  market,  however,  the 
insurance  policies  that  were  being  offered  were,  for  a  variety 
of  reasons,  inadequate  to  cover  toxic  waste  cleanup  projects. 
Consequently,  even  if  the  insurance  industry  were  willing  today 
to  provide  traditional  insurance  coverage,  it  would  not  offer 
the  protection  that  response  action  contractors  will  need,  if 
they  are  to  participate  in  numbers  large  enough  to  create 
competition  in  this  market. 

In  reauthorizinq  the  SuDerfund  Act  this  year,  the  House 
and  Senate  are  addressing  the  lack  of  insurance  coverage  by 
proposing  a  government-sponsored  indemnification  program  would 
allow  qualified  resoonse  action  contractors  to  pursue  this 
market,  but  there  are  many  questionr  remaining  to  be  answered 
concerning  how  the  limits  would  be  set.    Obviously,  the  Congress 
which  has  passed  Gramm-Rudman  does  not  intend  to  offer  a  blank 
check  to  anyone  --  even  to  those  who  may  be  found  in  court  to 
have  been  damaged  by  a  Superfund  site. 

The  legislation  would  also  permit  the  establishment  of 
risk-retention  qrouos  or  self-insurance  corporations.    We  doubt 
that  many  engineering  firms  would  be  able  to  utilize  this 
ootion.      he  capital  and  expertise  simply  are  not  available  in 
this  essentially  small-ousiness  sector  of  the  economy.  Even 
with  sufficient  resources,  risk -retention  groups  would  take 
considerable  time  to  establish,  and  this  would  delay  progress 
on  the  cleanup  of  toxic  waste  dumps. 

Indemnification  is  only  a  short-term  and  partial  solu- 
tion to  the  insurance  crisis.    The  elimination  of  the  dangers 
of  toxic  waste  and  asbestos  from  the  environment,  and  the  con- 
tinued efforts  to  control  air  and  water  pollution,  are  all  in 
the  best  interests  of  the  nation's  health  and  safety.    Under  the 
circumstances,  until  we  have  realistic  tort  reform,  the  federal 
government  may  have  to  become  the  insurer  of  last  resort  in 
order  to  allow  these  programs  to  proceed. 
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In  the  long  run,  araall  business  needs  insurance  in  order 
to  mitigate  the  risks  associated  with  certain  jobs*  Insurance 
underwriters  identify  these  risks  through  actuarial  history  and 
offer  appropriate  insurance  coverage  at  a  marketable  price.  Our 
efforts  at  tort  reform  in  this  subject  area  must  be  aimed  at 
providing  reasonable  awards  to  victims  for  damages  to  body  or 
property,  from  a  certain  time  that  a  project  is  sr*  -tantially 
completed,  if  or  when  some  responsible  entity  is  iv  <id  to  be  at 
fault. 

Unless  the  Congress  decides  to  use  tax  money  to  compen- 
sate victims  where  there  has  been  no  determination  of  fault,  we 
need  to  recognize  that  some  victims  will  not  be  compensated « 
The  current  insurance  crisis  demonstrates  that  the  international 
insurance  industry  will  not  allow  the  U.S.  Courts  to  reach  into 
thair  deep  pockets,  regardless  of  fault,  just  becaune  the  pockets 
are  deeo. 
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Statement  of 
MARIA  DENNISON 

VICE  PRESIDENT,  SPORTING  GOODS  MANUFACTURERS  ASSOCIATION 

for  the 

SENATE  SMALL  BUSINESS  COMMITTEE 
hearings  on  the 
IMPACT  OF  THE  INSURANCE  LIABILITY  CRISIS 
ON  SMALL  BUSINESS 

February  20,  1986 
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Mr.  Chc^rman.    The  Sporting  Goods  Manufacturers  Association  is  a 
national  „rade  association,  that  together  with  its  sister  umbrella  organ- 
izations, represents  approximate^-  ^.900  U.S.  manufacturers  and  distributors 
of  athletic  clothing,  footwear  and  sporting  goods  equipment.    We  are  a 
$14  billion  industry  wholesale,  composed  or  vertical  subsegments,  with 
the  majority  of  companies  having  sales  in  the  $1  -  25  million  range. 
Although  our  industry  is  small  when  compared  with  other  American  industries, 
it  is  responsible  for  producing  the  instruments  of  action  that  provide  tens 
of  millions  of  Americans  with  recreational  enjoyment,  hundreds  of  thousands 
of  workers  with  jobs,  and  cities  and  towns  across  the    ountry  with  revenues 
from  professional  sporting  events,  sports  clubs  and  retail  stores. 

We  greatly  appreciate  this  opportunity  to  describe  for  you  the  "product 
liability  mess,"  which  impacts  heavily  upon  our  industry  and  threatens  the 
survival  of  sports  in  America. 

Ten  years  ago  there  were  at  least  18  manufacturers  of  competitive 
varsity  football  helmets.    Today  there  are  only  two.    In  1980,  the  wholesale 
cost  of  a  football  helmet  was  $45,  with  manufacturers  estimating  product 
liability  insurance  and  legal  costs  representing  $11  of  the  $45.    In  1985, 
product  liability  insurance  and  legal  costs  represent  more  than  the  combined 
cost  of  labor,  materials  and  overhead  in  the  manufacture  of  football  helmets. 
The  price  of  product  liability  insurance  and  litigation  has  curtailed  the 
growth  of  the  football  helmet  industry,  especially  in  the  manufacture  of 
product  for  youth  programs  and  the  high  school  institutional  market. 
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Helmet  prices,  because  of  the  r-Muct  liability  situation,  have  become  too 
prohibitive  a  cost  to  bear. 

Yet  the  football  helmet  industry  is  not  the  only  segment  that  is 
suffering  from  the  product  liability  crunch.    Gymnastic  and  exercise 
equipment  companies  are  also  finding  great  difficulty  in  getting  product 
liability  insurance  coverage*   We  have  been  told  that  coverage  for  gymnastic 
club  institutions  is  at  a  critical  level,  such  that  in  the  next  three 
months,  we  could  see  a  shaking  out  of  the  industry. 

A  company  that  was  a  pioneer  of  hockey  protective  equipment—helmets, 
shinguards,  goalie  guards  and   chest  protectors— no  longer  produces  these 
lines.    The  only  available  protective  product  in  the  sport  is  produced  by 
the  Canadians,  Swedes  and  Czechs.    Other  American  companies  that  had  been 
one-time  producers  of  hockey  equipment  have  also  dropped  their  lines* 

Product  liability  premium  increases  of  200-500  percent  are  forcing  a 
minimum  of  20  percent  of  small  diving  product  manufacturers  to  go  bare. 
The  result  is  that  one  good  suit  will  bankrupt  the  companies.  These 
companies  will  not  get  retailers  to  buy  their  product  without  a  certificate 
of  insurance.    The  product  liability  insurance  crisis  is  so  great  that 
some  dive  equipment  manufacturers  are  considering  dropping  their  life-support 
product  lines. 

Ice  skating  rinks  around  the  country  are  being  forced  to  close  their 
doors  as  50  percent  report  they  cannot  get  liability  coverage.    And  amateur 
youth  sports  organizations  may  be  forced  to  disband  leagues  and  teams  since 
they  cannot  absorb  sports  liability  insurance  premium  hikes.   As  an 
example,  the  Amateur  Softball  Association  is  seeing  its  liability  premium 
go  from  $7,000  in  1985  to  $150,000  in  1986. 
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The  product  liability  pioblem  has  the  potential  to  kill  amateur  youth 
sports  in  this  country.    We  are  now  seeing  many  schools  having  difficulty 
in  obtaining  liability  insurance.   As  a  result,  they  are  eliminating 
their  school  *ports  programs.    This  has  a  devastating  effect  on  the 
institutional  market  of  our  manufacturers,  and  the  opportunity  for  kids 
in  America  to   participate  in  sports. 

The  U.S.  National  Park  Service  is  presently  reviewing  all  of  its 
contracts  with  concessionaires.   Hi:h  risk  outfitters  like  canoe,  raft  and 
horseback  providers  are  finding  insurance  both  unavailable  and  unaffordable, 
as  are  ski  areas.    The  result:*   potential  suspension  of  operations  and 
bankruptcy  of  small  businesses. 

The  pro^'Ct  liability  problem  in  sports  is  not  an  isolated  problem. 
Its  economic  impact  can  be  felt  by  manufacturers,  retailers,  schools, 
leagues,  athletes,  and  the  like.    If  reform  of  our  country's  product 
liability  laws  does  not  take  place,  the  American  economy  and  American 
people  stand  to  lose  much  more  than  "fun  and  games." 

Uniformity  in  the  tort  litigation  system  is  necessary  to  facilitate 
trade  and  commerce,  to  prevent  speculation  in  product  liability  insurance 
rates,  to  insure  that  interstate  commerce  is  not  impeded  by  confusing 
requirements,  to  clarify  grounds  for  lawsuits  and  to  cut  legal  costs  which 
-|-  result  from  the  chaos  generated  by  50  different  state  laws. 

What  are  some  preventive  measures  that  companies  are  trying  to  take 
to  stay  in  business?    If  they  have  the  resources,  they're  developing  self- 
insurance  structures;  if  they  cannot  get  or  cannot  afford  insurance  coverage, 
they're  going  bare,  hoping  that  the  lawyers  will  not  i,ee  them  as  a  deep-pocket. 
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Some  are  dropping  product  lines  that  produce  high  exposure.    And  in  the 
extreme,  some  are  forming  new  companies,  whereby  their  assets  are  not 
in  jeopardy  from  product  lines  that  pose  high  risk.    These  strategies  are 
detrimental  to  business  and  ultimately  they  are  detrimental  to  the 
consumer,  who  will  not  be  able  to  be  compensated  for  a  legitimate  injury, 
or  will  have  to  pay  a  higher  prce  for  equipment,  or  will  not  have  equipment 
available. 

For  American  business,  the  state  of  the  present  product  liability 
crisis  is  inhibiting  its  ability  to  produce  new  product  with  new  technology. 
The  sporting  good  manufacturer  is  finding  that  his  competitive  ability 
against  foreign  producers  is  becoming  less  and  less,  as  their  liability 
costs  as  a  percentage  of  sales  are  negl igible  and  they  carry  no  long  tail 
of  liability. 

We  need  a  Federal  Products  Liability  bill.    We  need  an  insurance 
industry  that  will  insure  risk  and  work  with  manufacturers  in  structuring 
coverage  and  defending  claims.    Settling  frivolous  claims  shares  equal 
billing  with  strict  liability  in  toits,  making  the  sporting  goods  industry 
an  easy  mark  for  the  trial  bar. 

A  judicial  system  out  of  balance  is  allowing  the  legal  profession's 
greed  to  outweigh  its  fair  play,  and  an  insurance  industry  to  red- line 
entire  industries.    It  is  unfortunate  to  make  the  analogy  that  a  referee 
on  a  football  field  han'    out  more  justice  every  Sunday,  than  a  judge  does 
in  the  courtroom  every  day  under  the  present  liability  system.  Justice 
isn't  the  name  of  the  game.   Who  wins  and  who  loses  is.    And  the  one 
who  loses  is  the  one  with  the  deepest  pockets. 
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As  one  writer  has  observed,  "Imagine  a  football  game  where  the  rules 
change  every  two  yards     That  would  mean  50  sets  of  rules  apply,  depending 
on  the  location  of  the  ball.    Sound  difficult?  Not  apparently  much  more 
so  than  the  nation's  product  liability  law  problem."   For  American  sports, 
the  two-minute  warning  is  about  to  sound.  We've  studied  the  product 
liability  issue  to  death.   We  need  to  have  Congress  act. 
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NTDRA  

NATIONAL  TIRE  DEALERS  &  RETREADERS  ASSOCIATION,  INC. 

Suite  400, 1250  Ey*  Street,  N.W.,  waihrngton.  D.C.  20005   (202)  789-2300  (800)  368-5757 

Office  of  the  Executive  Vice  President  March  4 ,  1986 


Senator  Lowell  Weioker,  Jr. 
Chairman,  Committee  on  Small  Business 
428A  Russell  Senate  Off ioe  Building 
United  States  Senate 
Washington.  D.C.  20510 

Dear  Mr.  Chairman: 

As  Bxeoutive  Vioe  President  of  the  National  Tire  Dealers  and 
Retreaders  Association,  representing  over  6000  independent  tire 
dealers  and  retreaders  nationwide,  I  wish  to  submit  the  following 
oomments  for  the  reoord  relative  to  your  oommittee's  February 
20th  hearing  on  the  "oost  and  availability  of  liability 
insurance . " 

Let  me  oommend  you,  Mr.  Chairman,  for  oonvening  this 
hearing.  We  reoognize  that  other  oommittees  of  the  Congress  are 
holding  hearings  on  the  overall  liability  insurance  orisis. 
However,  probably  no  other  seotor  of  our  eoonomy  is  being  so 
adversely  impaoted  by  the  unaffordability  and  unavailability  of 
liability  insuranoe  as  the  small  business  seotor.  Your 
committee's  focusing  r  i  the  liability  insuranoe  problems  of  small 
business  is  essential  to  Congressional  understanding  of  the 
perilous  position  in  which  the  nation's  small  business  seotor  now 
finds  itself. 

Small  business  is  presently  oaught  in  an  unprecedented 
squeeze  between  oourts  and  legislators  who  liberalize  the  tort 
system  by  expanding  historical  oonoepts  of  lirMlity;  j,*iies, 
whioh  render  astronomioal  awards  based  more  on  emotion  than 
reason;  insuranoe  oompanies.  some  of  whom  seek  to  foroe  the 
insured  to  pay  for  the  company's  faulty  Business  Judgements  with 
exoessive  premiums;  and  trial  lawyArs,  who  to  enrioh  themselves 
have  foisted  on  sooiety  the  oonoep-  that  an  injured  party  should 
be  made  whole  whether  or  not  there  is  evidenoe  of  fault  or 
negligenoe. 

The  average  tire  dealer  and  retreader.  like  other  small 
business  men  and  women,  oannot  afford  to  pay  the  oost  of 
liability  insurance  ooverage  without  threatening  his  very 
capaoity  to  make  a  profit.  And  in  many  instanoes  he  oannot  find 
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adequate  ©overage  at  any  ooet.  Can  he  afford  to  "go  bare"?  Of 
course  not  I  The  first  significant  olai*  could  bankrupt  his 
^i*68?-        yQt  that  is  what  some  of  our  members  have  been 
tlltl \  °'  0r  worso  8ti11  sone  dreaders  have  olosed  their 
ior^a^oe    operatiocs  beoause  ***y  oannot  afford  the  oost  of 

^o««  t?me  ar?uei  *r-  Caairnan,  that  email  business  should  just 
?«  f  ^?08t  alon?J°  tne  00nsuaer.  For  many  small  tire  dealers 
?ho  g  iL°?fip?titiVe  narket  tnat  °Ption  18  unavailable.  Many 
or  the  nation  s  largest  corporations  are  ablo  to  pool  their 

SSSS^I^^SSJS  ?ff  TVQ  m°**™«m    ™>™°e  companies. 
Regrettably  thj.5  option  .8  not  an  easily  ao-j.evable  one  for  small 

£™?eSS>eVen  with  ^2  assistanoe  of  a  £rade  assooia??on  ifke 
HTDRA.  Tts  reason  is  the  large  amount  of  oapital  that  is 

^°??itav  wni?n  8*a11  finesses  have  so  little  of.  And 
that  which  they  have  is  needed  for  inventory  purohases  and 
updating  facilities  in  order  to  remairoompetitive 

w-S*  Chairiaaa'  Congress  has  been  studying  the  growing 
liability  insuranoe  problem  for  more  years  than  I  oare  to 
?f?2f??f '  Se*ator  *******  has  been  fighting  the  battle  for  produot 
I    *7 IJ*?  feforin  *or         years  now  or  longer,  ntdra  has 

«eS^f^«in  fupport  of  botn  s-xo°  c*d  its  predecessor  s.  44. 
State  legislatures  have  been  detaUinr  tort  reform  with  inoreasina 

i52\i2?i5  ™A8?ep  in    *e  right  di^o^ion.  indeed  many  state 
tl+Lt eai  IS**  retreadei  associations  have  worked  for  tort 
reform  at  the  state  level.  But  reform  has  oome  slowly,  if  at  aU 
beoause  the  membership  of  ma~;y  state  legislatures  is  lcrgrl* 

^Ef^+Vf  lawyers  w-o  have  a  vested  financial  intent 

m  maintaining  the  status  quo. 

Almost  every  week  NTDRA  reoeives  an  invitation  to  another 
symposium  on  the    '.ability  insuranoe  orisis.  And  yet  the  problen 
oont.lnues  unabatea  and  may  well  be  getting  worse. 

4+  <  Mf^C5af^,aan,  if  reli',f  18  t0  oome  for  many  small  businesses 
it  is  going  to  have  to  oome  fi^m  the  Federal  Government,  it  is 
unrealistio  for  the  nation's  small  business  seotor  to  look  for 
timely  relief  to  BO  state  legislatures  or  80  state  oourt  systems 
And  no  small  business  man  o~  woman  is  so  naive  as  to  hope  for 
relief  at  the  hands  of  the  msuianoe  industry  or  the  trial 
lawyers . 

Mr.  Chairman,  NTDRA  world  respectfully  request  that  your 
committee  investigate  the  feasibility  0f  the  Federal  government 
establishing  and  fading  an  entity  which  for  lack  of  a  better 
name  we  wio.1  oall  th*  Federal  Small  Business  insuranoe 
Corporation.  The  purpose  of  this  new  government  entity  would  be 
to  make  below  market  loanfl  to  small  business  trade  associations 
or  consortiums  of  small  businesses  c  •    mt  they,  like  larger 

«a^irr^?n^*vCUld  nave  tne  option  of  self  insurance  or  of 
establishing  the^r  own  "oaptive". 
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Loans  oould  be  made  on  a  matohing  basis,  that  is  the  loan 
applioant  would  be  required  to  oome  up  with  half  the  funds 
necessary  to  oapitalize  the  finanoial  undertaking.  And  let  me 
repeat,  these  funds  would  be  loans,  not  grants.  The  Federal 
government  would  simply  be  aiding  small  business  temporarily  to 
oapitalize  for  purposes  of  self  insuranoe.  The  government  would 
be  providing  aid  at  a  time  when,  for  many  small  businesses, 
liability  insuranoe  many  not  7>e  available  at  any  prioe  from 
traditional  souroes. 

Ve  reoognize  that  to  a  Congress  operating  under  the 
restriotions  of  Gramm-Rudman ,  the  idea  of  establishing  a  new 
government  program  may  have  less  than  overwhelming  appeal  at 
first.  But  oonsider  the  alternative.  Look  at  the  unacceptable  low 
rate  of  eoonomio  growth  In  the  last  quarter  of  1985.  Then 
oonsider  that  small  business  has  been  the  driving  engi  e  of  the 
our rent  eoonomio  reoovery.  If  high  insuranoe  premiums  destroy  the 
profitability  of  muoh  of  the  nation's  small  business  sector,  if 
unavailability  of  insuranoe  exposes  an  ever  larger  segment  of  the 
small  business  oommu^xty  to  the  prospeots  of  bankruptoy,  then  the 
prospeots  of  oont4-*ued  national  eoonomio  growth  will  be  bleak 
indeed.  Inor eased  payments  to  the  unemployed  workers  of  the  small 
business  seotor  and  reduoed  federal  tax  revenues  from  small 
businesses  which  have  olosed  their  doors  will  be  a  grim  reality. 

Mr.  Chairman,  NTDRA  believes  this  oonoept  has  merit.  We  are 
our rent ly  exploring  the  setting  up  of  a  "oaptive"  insurance 
ooxnpany  and  know  the  major  hurdle  whioh  initial  capitalization  of 
a  " oaptive"  poses  for  this  assooi  tion  and  its  merbers.  Other 
small  business  groups  are  no  doubt  exploring  the  same  self 
insurance  options  and  enoountering  the  same  obstaoles.  The 
oonoept  we  have  proposed,  Mr.  Chairman,  "ould  be  a  partial 
solution  whioh  would  enable  the  small  business  seotor  to  help 
itself.  We  urge  the  oommittee  co  take  a  serious  look  at  the 
oonoept.  We  would  oertainly  be  pleased  to  meet  with  you,  other 
members  of  the  oommittee,  or  oommitte  staff  to  explore  x;his 
oonoept  further. 

In  oonolusion  we  would  like  to  aga.^  thank  you  ?,>r  oonvening 
this  important  hearing  and  for  allowing  NTDRA  to  submit  its 
views . 


Philijp  P.  Priedlander,  Jr. 
Exeoutive  Vioe  President 
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March  18,  1985 
File:     340/eC  -1 


The  Honorable  Lowell  weicker,  Jr. 
Cha  i  rman 

The  Committee  on  Small  Business 
United  states  Senate 
W4shington,  d.C  20510 

Dear  Chairman  weicker: 

The  National  LP-Gas  Association  noted  with  favor  that 
the  Senato  Small  Business  Committee  conducted  two  days  of 
hearings  Dn  February  20  and  21,  1986,  on  the  cost  and 
availability  of  liability  insurance  foi  small  businesses. 
As  a  subject  critical  to  the  future  of  the  propane  gas 
industry,  we  respectfully  request  that  this  statem.  il  and 
enclosures  be  entered  into  the  official  record  of  these 
hearings . 

The  members  of  the  National  LP-Gas  Association  (NLPGA) 
represent  a  cross-section  of  American  business;  from  the 
largest  producers  of  LF-gas  (principally  propane  gas),  a 
light  hydrocarbon  derived  from  crude  oil  refining  and 
natural  gas  fractionatK i,  to  the  smallest  retailers,  these 
4000  member  companies  supply  an  essential  fuel  used  by 
millions  of  homeowners  for  heating,  cooking,  ard  water 
heating.    They  all  have  beon  severely  and  seriously  affected 
by  the  current  crisis  in  insurance  pricing  and  availability. 

FEUEiW-LAW_Apj?S_Ti/_£BQBitaj 

Although  the  extent  of  the  impact  of  this  crisis  varies 
significantly  according  to  each  individual  company's 
finmcial  size  and  accident  history,  its  effects  have  been 
exacerbated  by  legislation  passed  by  Congress  in  1980. 
Section  30  of  the  Motor  Carrier  Act  of  1980  mandated  that 
carriers  of  hazardous  materials  maintain  certain  miniim.m 
levels  of  financial  responsibility.    On  January  1,  198j, 
following  a  five  year  phase  in  period,  the  fuJl  levels  of 
financial  responsibility  took  effect.    As  required  by 
Section  30,  carriers  of  propane  gas  and  other  haz  rdots 
materials  in  bulk,  defined  by  the  U.S.  Department  of 
Transportation  as  ca~go  tanks  in  excess  of  3500  gallons 
water  capacity,  must  maintain  $5  million  financial 
responsibility  regardless  of  whether  the  cargo  tank  is 
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operated  in  interstate  or  intrastate  commerce.    Cargo  tanks 
of  less  than  3500  gallons  capacity  must  be  insured  for  $1 
million  if  operated  in  interstate  commerce.    Section  30  also 
requires  that  the  insurance  cover  not  only  personal  injury 
and  property  damage  but  include  coverage  for  "environmental 
restoration",  a  term  left  undefined  in  the  statute. 

Today,  one  year  after  implementation,  the  full  effect 
of  Section  30  is  now  being  felt.    Due  to  adverse  court 
decisions,  insurance  companies  are  routinely  excluding 
environmental  restoration  from  such  policies.    Companies  who 
a  year  ago  were  carrying  as  much  as  $20  million  insurance 
are  now  finding  it  difficult,  if  not  impossible,  to  even 
obtain  $5  million.    And  the  premiums  are  staggering. 


In  testimony  before  the  Senate  Small  Business 
Committee,  one  small  marketer  from  Oklahoma,  Mr.  Kenneth 
Green,  noted  that  his  insurance  premiums  went  from  $113,000 
to  ?250,000,  wMle  his  coverage  dropped  from  $6  million  to 
$5  million.    Another  company,  Jubilee  Gas  Company,  Inc.  ot 
Selma,  Alabama,  found  it       difficult  to  obtain  insurance 
that  they  decided  to  sell  the  business.    Yet  another 
business  in  Ohio  had  their  excess  insurance  non-renewed  last 
October  de  pite  a  30  year  safety  record  that  had  won  several 
awards  from  their  insurer  I    They  were  able  to  obtain  renewal 
only  8  hours  before  final  cancellation.    Their  premiums 
increased  from  $13,000  to  over  $47,000.    Indications  are 
that  it  may  exceed  $100,000  next  year.    This  company,  a 
small,  family  business  serving  a  few  thousand  homeowners 
dependent  on  propane  for  their  heat,  is  now  reviewing  two 
bids  to  purchase  the  company  instead  of  continuing  the 
fight. 

Enclosed  are  copies  of  some  of  the  correspondence  we 
have  received  from  around  the  nation  outlining  the  problems 
of  propane  gas  dealers  in  this  current  crisis. 

Two  immediate,  alternative  solutions  would  help  propane 
gas  dealers:   (1)  either  repeal  the  $5  million  statutorily- 
set  financial  responsibility  requirements  of  Section  30  of 
the  Motor  Carrier  Act  of  1980;  or,   (2)  amend  Section  30  to 
delete  the  specified  amount  of  insurance  and  vest  :n  the 
Department  of  Transportation,  Federal  Highway 
Administration,  authority  to  set  appropriate  levels  of 
financial  responsibility  through  rulemaking.     Te  recommend 
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either  of  these  solutions  because  the  safety  record  of  this 
industry  simply  does  not  justify  federally-established 
minimum  levels  of  insurance,  nor  has  any  documented  evidence 
ever  been  put  forth  to  prove  that  $5  million  ought  to  be  the 
minimum  level  of  insurance. 

Until  1980,  insurance  levels  for  propane  gas  retailers 
and  transporters  were  essentially  the  province  of  state 
regulatory  authorities  who  handled  the  matter  adequately. 
Section  SO  was  added  in  response  to  demands  from  the  common 
carrier  trucking  industry  for  protection  against  new  entries 
into  the  business  who  miqht  not  have  the  financial  resources 
to  maintain  a  viable  enterprise.    We  support  all  efforts 
targeted  at  maintaining  a  high  level    .f  safety  in  over-the- 
road  operations;  however,  we  cannot  agree  that  safety  can  be 
guaranteed  by  simply  mandating  certain  minimum  levels  of 
financial  responsibility. 

The  insure  nee  industry  testified     i  1980  that  they 
cannot  be  considered  "policemen"  who  / aep  unsafe  operators 
off  the  highways.    The  fact  that  a  company  has  S5  million 
insurance  merely  indicates  that  they  are  able  to  afford  the 
insurance  and  that  there  is  sufficient  underwriting  capacity 
In  the  marketplace:  it  is  not  a  guarantee  of  safe 
operations*    In  many  states,  assigned  risk  pools  have  been 
established  by  state  law  so  that  even  if  a  company  cannot 
obtain  insurance  through  the  regular  market,  they  often  can 
obtain  it  through  assigned  risk  pools  (although  even  this 
mechanism  has  broken  down  in  this  current  crisis  due  to  lack 
of  capacity  and  the  refusal  of  insurance  companies  to  write 
policies  covering  "environmental  restoration").  Therefore, 
it  is  misleading  and  inaccurate  to  claim  that  minimum  levels 
of  financial  responsibility  ensure  safety.    It  simply  is  not 
true. 

At  its  most  recent  meeting  on  January  31,  J 986,  the 
National  Motor  Carrier  Advisory  Committee,  a  federal 
advisory  committee  established  by  the  Administrator  of  the 
Federal  Highway  Administration  and  the  Secretary  of 
Transportation,  adopted  a  resolution  calling  on  Congress  to 
re-examine  the  provisions  of  section  30  of  the  Motor  Carrier 
Act  of  1980  particularly  with  respect  to  the  appropriate 
levels  of  insurance.    A  copy  of  that  Resolution  and  a  list 
of  Committee  members  are  also  enclosed  * 

Finally,  we  have  enclosed  a  copy  of  a  letter  submitted 
to  the  Senate  Commerce  Committee  on  September  14,  1984,  as 
part  of  that  Committee's  oversight  of  section  30  of  the 
Motor  Carrier  Act.    In  this  letter,  we  reported  the  results 
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of  an  accident  and  insurance  survey  we  conducted  of  o^r 
members  in  February  1984.    Two  years  ago  -  fully  one  year 
before  the  current  insurance  crunch  hit  Arae-  ican  businesses 
-  our  survey  revealed; 

•  an  enviable  industry  safety  record  which  belied  any 
alleged  need  for  federally-mandated  insurance; 

•  anticipated  cost  increases  that  would  be  staggering, 
even  in  normal  times,  with  no  corresponding  benefits;  and, 

•  a  potential  for  actually  X£dJJcJLng  ...e  level  of 
operating  safety  by  diverting  scarce  dollars  from  training, 
education  and  equipment  maintenance  and  purchase  in  order  to 
cover  higher  premiums. 

The  Federal  Highway  Administration's  (?HwA)  own 
statistics,  as  reported  on  page  5  of  the  enclosed  letter  to 
Senator  Packwood,  corroborate  our  survey  findings.  FHwA 
analyses  revealed  that  only  6  of  32,393  accidents  -  two  one- 
hundredths  of  one  percent  or  a  risk  of  105  in  a  million  - 
had  aggregate  societal  costs  in  excess  of  $500,000.  In 
shor':,  there  is  no  logical,  rational  justification  for  $5 
million  financial  responsibility  levels. 

In  conclusion,  although  we  believe  Section  30  to  be 
unjustified  and  in  need  of  repeal,  we  can  support  an 
amendment  which  would  remove  the  55  million  mandate  and, 
instead,  vest  in  the  FHwA  authority  to  establish  appropriate 
levels  of  financial  responsibility  through  rulemaking 
because: 

11)  it  would  permit  a  rational,  deliberate  rulemaking 
process,  devoid  of  politics,  emotion  and  hyperbole,  which 
would  allow  for  a  thorough  analysis  of  the  costs  and 
benefits  of  mandated  insurance;  and, 

(2)  in  times  of  crisis  such  as  we  are  now  experiencing, 
the  agency  would  have  the  flexibility  to  permit  continued 
operation  without  the  required  -  but  temporarily 
unobtainable  -  insurance  now  mandated  by  law. 


Another,  more  long  term  solution  to  the  insurance 
crisis  is  through  fundamental  tort  reform.    Legislation  has 
recently  been  introduced  in  the  Senate  in  the  form  of  S. 
2046  by  Senauor  Mitch  McConnell  (R-KY)  entitled  The 
Litigation  Abuse  Reform  Act  of  1986.    The  provisions  of  S. 
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2046  would  apply  to  tort  actions  brought  in  federal  couit 
and  wculd,  among  other  things,  require  periodic  payments 
over  the  estimated  lifetime  of  an  individual  for  damage 
awards  in  excess  of  $100,000;  provide  offsets  for  collateral 
source  benefits;  cap  non-economic  losses  (e.g.,  pain  and 
suffering)  $100,000;  limit  attorney  fees  to  a  sliding  scale 
of  35%  of  the  first  $50,000  awarded,  30%  of  the  next 
$50,000,  20%  of  the  next  $100,000,  and  10%  of  those  amounts 
in  excess  of  $200,000;  prohibit  attorney  contingency  fees 
based  on  punitive  damages;  limit  the  award  of  punitive 
damages  to  willful  and  wanton  conduct,  and  mandate  that  such 
damages  be  paid  to  the  U.S.  Treasury,  not  to  the  plaintiff; 
and,  penalize  attorneys  for  bringing  frivolous  actions  or 
suits  merely  with  the  intention  of  obtaining  favorable 
settlements  with  no  anticipation  of  success  at  law.  NLPGA 
supports  basic  tort  r  form  legislation  such  as  S.  2046  both 
in  the  federal  and  state  courts  as  essential  in  order  to 
restore  sanity  to  the  U.S.  civil  justice  systtm. 


On  behalf  of  the  members  of  the  propane  gas  industry 
and  the  National  LP-Gas  Association,  we  urge  Congress  to 
take  immediate  action  to  relieve  the  pressures  on  propane 
gas  marketers  who  are  unable  to  obtain  statutorily  mandated 
insurance  at  any  price  or  at  such  a  cost  as  to  be 
economically  unjustifiable.    We  are  calling  for  immediate 
repeal  of  Section  30  of  the  Motor  Carrier  Act  of  1980,  or 
amendment  to  vest  in  the  Department  of  transportation, 
Federal  Highway  Administration,  authority  to  establish 
appropriate  levels  of  insurance. 

We  also  call  for  immediate  consideration  of  S.  2046  and 
similar  tort  reform  legislation  designed  to  restore  a  tort 
system  that  provides  prompt,  just  and  full  compensation  to 
injured  victims  at  a  reasonable  cost  without  outraging 
common  sense  notions  of  justice* 


CQBCLUSIQU 


Vice  President,  Government 
Relations  &  General  Counsel 
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itbCitony  concerning 
The  Cost  and  Availability 
of  Liability   Insurance   for  Small  Business 
Before  The 
Senate  Small   Business  Committee 
February  21.  1986 

Hy  name   is  Ken  Green  and  I  an  President  of  Oklahoma  Liquefied  Gas  C.jpany, 
headquartered  in  Seminole,  Oklahoma.     I   ao  here  today  speaking  on  an 
issue  which   is  having  a  great   impact  on  our  company  as  well   as  our  business 
companions  across   the  country,   liability   insurance.     In  the  nc  t   few  min- 
utes I   would   like   to  share  with  you   the  nightmarish  expe.iencc  our  company 
has  Just  been  through  concerning  this  colossal    insurance  dilemma. 

First  I  would  like  to  give  a   little  background   information  on  our  company. 
Oklahoua  Liquefied  Cas   is  a  medium  size   independent   propane  distributor 
serving  some   5000  residential   and  commercial  accounts  with  propane  gas  in 
central  Oklahoma.     This   propane   is   used  mainly   for  home  and  industrial 
uses  when  natural   gas   is  .*ot   available,   however  there  arc  also  other  uses 
such  as  motor  fuel  and   recreational   uses.     We  also  wholesale  and  truck 
propane  gas   to  other  dealers   throughout  Oklahoma.     Our  total   yearly  rcvenut- 
is  approximately  $6,000,000. 

Our  insurance  problems   began   in  Si-ptenber  of  1  985  when  we  received  a 
cancellation  notice  from  the   insurance  carrier  at   that   time.     The  cancel- 
lation was  to  take  effcer  December   20.   1.85.   tht  anniversary   date  of  the 
policy.     At    this   tine  we  were  in  the  first  year  of  £  three  year  contract. 
However,  as   it  turned  out.  only  ten  days  notice  was  required   to  cancel 
this  Contract.     The  -cason  for   this  cancellation  was  state'   as  the  Inability 
to  renew  w.th     h*»   reinsurance   company  who  was  getting  out   of   this  parti- 
cular market  entirely. 

As  gloomy  as   it  might  sound,   this  news  did  not   alarn  us  at   that  time. 
We  had  already  began  looking   intc  coverage  for   1986  and  had  been  assured 
by  several  agencies  that  coverage  for  a  company  \  ith  our  t**ack  record 
would  be  no  problem.     This  track  record  refers  to  our  loss  ratio,  nsses 
paid  to  frcmiuQS  earned,   over   the  three  previous  years.     The   table  oelow 
illustrates  these  numbers. 
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YEAR 


PREMIUM  FARN'.D       LOSSES,*  EXPENSES  PAID       LOSS  RATIO 


1983 


$169,2*3  $28,862  .171 


1984 


1985 


TOTALS 


$370,850  $51  ,096  .  138 


With  a  total  of  six  large  agencies  confidently   shopping  nationwide  and 
this   loss  ratio,  we  felt   it  would  be  no  problem  to  locate  adequate  a-- 
affordable  coverage.     To  us  affordable  oeant  no  core  than  an  anticipated 
25  to  30  percent  premlua  increase. 

Over  the  next  two  and  one  half  months  we  discovered   that   finding  coverage 
at  any  price,  was  far  from  easy.     One  by  one  the  different  agencies 
began  to  drop  out  unable  to  find  coverage.     It   seemed  a  few  companies  hud 
soae   interest   in  our  business  but  could  rot  get   the  reinsurance  necessary 
to  write  the  business  until  after  the  first  of   the  next  year,   too  late 
for  us.     As  it   turned  out  our  renewal  was  cor  ng  due  at  the  worse  possiol 


On  the  afternoon  of  December  19th,   the  final  day  of   the  existing  policy, 
we  had  decided  we  would  close  business   the   next   day  and  go  to   the  State 
Insurance   fund   for  help.     Fortunately  for  us.  as  it   turned  out,   this  was 
not   necessary.     Tvo  other  options  cane  available  vith  one   being  acceptabl 
One*  option  cane   available  when  one  of   the  agencies  was  able  to  secure 
coverage  froo  a  specialty   lnsutance  corpany.     The  shocking  news  was  the 
premium  for  this  coverage.     For  only   SX  of   the  coverage  we  had  had, 
$300,000  Units  vs.   $6,000,000  limits,   we  were  looking  at  a  premium  of 
$4 1 7 » 000  vs.  $113*018  for  the  previous  year.     This  increase  by   the  way 
was  more  than  our  total   projected  cash  flow  for   the  entire  yc*r. 

The  second  option,  which   turned  out   to  be  our  solution,   cam*  about  when 
we  found  our.     he  Association  Insurance  Company  of  Texas  was  licensed  to 
do  business  in  Oklahoma.     This  group  had  been  doing  business  in  Texas 
since   1972  with   propane  dealers  throughout   the  State.     They  had  applied 
to  do  business   In  Oklahoma  three  months  earlier  and  just  three  days  prior 
to  oi«r  deadline  were  granted  approval   to  do  so.     Anticipating  this 
licensing,   we  had  mailed  an  application  just   in   case   it  came  through  in 
titse   to  help  ua.     Juat  six  hours  before  our  coverage  terminated  we  were 
bound  by  the  Texas  group. 
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At  this   time  we  had  do  Idea  what  our  premium*  would  be,  but   felt  «ure 
they  would  be  much  less  than  the  $417,000  quote  and  would  give  ut  adequate 
coverage.     Juat  recently  we  received  our  final  premium  figures.     With  one 
Billion  leta  coverage,   §5.000,000  va.   §6. 000. 000  and  higher  deductibles, 
our  premiums  increased   to  $250,000  compared   to  the  $113,018  for  1935. 

Now  that  we  have  the  coverage,  we  have  begun  the  process  of  figuring  out 
how  we  can  pay  the  premiums.     The  insurance  problem  coupled  with  the 
existing  economic  depression  in  our  state  has  caused  us  to  go  back  to  the 
drawing  board  on  our  1986  budget.     We  have  already  eliminated  nearly  25 
per  cent  of  our  work  force,   ten  employees  in  the  last  «5  days.     We  have 
plans  to  park  some  of  our  equipment     remove  insurance,  and  attempt  to 
liquidate  it.     In  aome  cases  the  new   insurance  premiums  actually  make  some 
equipaent  too  costly  to  operate.     This  is  especially  true  of  the  equipment 
which  we  are  required  by  Section  30  of  the  Motor  Carrier  Act  of  1980  to 
carry  $5,000,000  of  insurance  coverage  on. 

As  we  comounicate  with  other  propane  dsalera  across  the  country  we  find 
they  too  are  experiencing  similar  crisis  concerning  their  liability 
insurance.     One  dealer  in  Kansas  has  received  a  preliminary  quote  of  over 
$700,000  for  his  new  coverage  compared  to  $200,000  for  his  existing  cover- 
age.    Others  are  finding  adequate  coverage  nearly  impossible  to  locate.  In 
Oklahoma,  dealers  view  the  insurance  crisis  as  having  a  similax  negative 
* npact  as  the  current  depressed  oil  prices. 

We  feel   the  Federal  Government  can  assist  propane  dealers  like  ourselves 
immediately  by  reducing  the  $5,000,000  insurance  limit  required  by  Section 
30  of  the  Motor  Carrier  Act  of  1980  to  $1.00". 000.     We  have  in  recent 
>ears  carried  in  excess  of  $5,000,000  of  coverage  and  were  doing  so  before 
it  was  law.     However,  we  feel   the  cost  and/or  availibilivy  will  mak*  this 
law  virtually  impossible  to  comply  with. 

This  is  only  a  partial  answer  to  the  problem  -id  only  effects  a  certain 
segaent   of  our  industry.     We  feel  as  do  other  businessmen  we  have  conversed 
with,,  that  the  long  term  solution  is  to  control  insurance  rates  through 
a  more  Judicious  handling  of  settlements  with  a  rove  towards  a  fair  and 
reasonable  limitation  of  liability  lawsuits. 

This  concludes  ny   testimony  and   I'll  be  happy  to  answer  questions. 
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NEWPORT  COUNTY  BOTTLED  GAS  C( ...  INC. 


50  Underwood  Lan* 
Mkfdlttown,  Rhod*  Island  02840 

(401)  847*6876 


rarch  4,  1986 


The  Honorable  John  H.  Chafee 
U.S.  Senate 

Washington,  D.C.  20510 


Dear  Senator  Chafeei 

As  you  know,  there  exists  a  major  problem  in  the  country 
today  for  many  industries  to  obtain  liability  insurance,  at 
any  cost. 

We  are  a  small  family  owned  propane  dealership,  and  have 
found  it  impossible,  (through  no  fault  of  our  own)  to  get  any 
insurance  company  to  renew  our  general  liability  policy. 

Apparently  huge  court  settlements  being  awarded  to  accident 
victims  have  made  propane  dealers  and  distributors  "Untouchable" 
in  the  eyes  of  insurance  companies  and  their  brokers. 

We  have  run  our  business  successfully  for  over  25  years, 
and  have  always  had  insurance.  Now  we  feel  uncomfortable 
operating  without  it. 

We  respectfully  request  your  help  in  finding  a  solution 
to  this  problem,  and  thank  you  for  your  attention  to  this 
matter. 


Very  truly  yours. 


David  A.  Sherman 
President 
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PROPANE, 
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February  25,  1986 


Congressasn  Jin  Wright 

1236  Longv   ch  Kouic  Office  Building 

Washington*  U.  C.  20515 

Dear  Congressman  Wright: 

The  Motor  Carrier  Act  of  1980  placed  on  meabera  of  our  industry 
a  requlreaent  to  carry  at  least  $5  Billion  in  liability  insurance. 
The  liquified  petroleum  gaa  industry,  at  the  time,  opposed  the 
requirement  because  of  its  excellent  aafaty  record,  but  the  law 
wjs  enacted,  nevertheless. 

Nov,  with  the  present  liability  crunch  affecting  our  country 
many  propane  dealera  throughout  Texas,  and  the  United  State*  ,  &tf 
unable  to  fulfill  the  insurance  requirement  of  the  law  (please 
see  the  enclosed  non-renewal  notice  received  by  our  office.) 

If  I  am  unable  to  find  the  required  insurance  I  know  of  at  laaat 
3,000  families  in  North  Central  Texas  that  will  ba  without  fuel. 
X  urge  you  to  contact  t<.e  Federal  Highway  Administration  and/or 
DOT  in  an  effort  to  relax  thasa  raqulrementa  ao  that  we  may 
contli  ue  to  aupply  the  naeda  of  this  country  with  a  very  important 
energy  source. 

The  National  L  P  Gas  Asaoclatlon'a  office  in  Washington 
(703-979-3563)  can  aupply  you  with  pertinent  data  regarding 
this  very  aerlous  problem  to  the  rural  dwellers  of  this  country. 

Thank  you. 
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ALSUOUCttOUt  HIGHWAY 


PHONES  471>2663 
471.3064 


COTTON  BUTANE  ''0.,  INC. 


SANTA  Ft  NWtfEXlCO  17*02 


Fcbrua-y  17,  1986 


Daniel  n.  Myers 
National  LP-Gas  Association 
1235  Jefferson  Davis  Highway 
Arlington,  VA  22202 

Dear  ?!r.  Myerr.: 

As  an  independent  LP  Gas  dealer  and  gasoline  distributor, 
we  have  been  hit  hard  with  outrageous  increases  in  our  an- 
nual Comprehensive  General  Liability  premiums.    This  national 
liability  insurance  crisis,  and  ic  is  a  crisis,  is  forcing 
many  businesses  to  close  down  all  together.     And  if  our  ore- 
miums  continue  to  skyrocket  in  1987  as  they  have  in  1985  and 
1986,  it  is  very  likely  that  we  *ill  be  forced  to  close  our 
doors  also. 

In  1984  our  annual  premium  was  $43,476.     In  1985  we  were 
slapped  with  a  $74,681  annual  premium;     up  72%  but  the  least 
of  three  or  four  bids.     Three  weeks  ago  we  were  presented 
with  our  one  and  only  bid  for  1986  from  Ranger  Insurance  Co., 
and  the  total  was  $170,213;     up  a  whopping  128%  over  last 
year,  and  a  staggering  292%  over  the  last  two  years  !!! 
tthen  w*ll  this  monstrosity  end  * 

Much  of  the  increase  is  due  to  Section  30  of  the  1980  Motoi 
Carrier  Act.     This  law  requires  S5  million  in  liability  in- 
surance lor  trucks  t.iat  transport  various  hazardous  materials-. 
In  Hanger's  proposal,   the  Comprehensive  General  Liability 
premiums  at  the  S)  million  level  totaled  $105,113  ,  the  S3 
million  level  rose  to  S)22,2)3  ,  and  to  get  a  $5  million  limit 
it  will  cost  us  $)70,233.     The  additional  S2  million  excess 
layer  from  $3  million  to  S5  million  cost  $48,000  ,  which  is 
more  than  our  total  premium  was  in  1984. 

In  short,  we  need  re)  ief  NOW1     The  ina^or  LP  Gas  companies 
that  operate  all  over  the  country  have  the  advantage  of  a 
large  menu  to  choose  from,  and  the     tsurance  companies  are 
forced  to  offer  competitive  rates.     Small  independents  are 
limited  to  those  insurance  companies  that  have  a  license  to 
offer  coverage  within  the  state. 
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PHONES  47I-3M3 


COTTON  BUTANE  CO..  INC. 


SANTA  rt  NfW  ufXiCO  ».'J0l 


rebruar t  1?,  1986 
Page  2 


For  the  sake  of  a) 1  business,  but  especially  for  s  all 
independents,  pi  asc  take  the  necessary  steps  to  encour- 
age Congress  to  amend  or  relax  the  provisions  of  Section 
30  of  the  1980  Motor  Carrier  Act  and  impress  vpo.  Congress 
the  scr.oucnecs  of  this  crisis.     The  problems  fro.   tforkci *s 
Compensation  i  '  New  Mexico  have  had  a  strong  effect  on  ~f 
but  that  compcjnded  by  the  $5  million  limit  in  liability  it> 
slmpl y  overwhelming  our  company . 

We  would  greatly  appreciate  any  effort  you  could  give  to 
help  rescind  Section  30  of  the  )980  Motor  Carrier  Act  and 
update  Ne»f  Mexico's  Worker's  Compensation  program.  Enclosed 
is  a  bar  graph  illustrating  what  has  happened,  and  what 
could  happen,  to  our  liability  premiums. 

Thank  you  fc:  your  time  and  consideration. 


inccrely , 


Gary 


GPC'id 
Enc .osure 
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COMPREHENSIVE  GENERAL  L1ABILILY 
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RUTHHART  SlIUTH  CORP 


Aruumnc*  * 


Telephone  215  -  868-5121 
550  West  Broad  Street 

P.  C  Box  4085 
Bethlehem,  PA  18018 


February  14,  19P3 


Mr.  Daniel  Myers 

1235  Jefferson  Davis  Highway 

Suite  #702 

Arlington,  Virgir  a  22202 


Re 


Requirements  and  Availability 


Dear  Mr.  Myers, 

We  are  insurance  brokers  for  many  propane  dealers  who  are  experiencing 
an  absolute  crisis  in  availability  and  pricing  in  the  insurance  market  place. 
The  demise  of  the  propane  industry  and  general  safety  and  rights  of  innocent 
third  party  victims  could  be  imminent  if  corrective  action  is  not  taken  at 
once.    The  reinsurance  market  place  is  causing  huge  price  increases  which 
arc  causing  seme  dealers       jo  bare  without  insurance.    We  ha     seen  many 
cases  of  300  o/o  increases*  $1  million  layers  of  liability  costing  $12,000 
per  $1  million,  S50#000  minimum  premiums  etc.    It  would  seem  that  the  govern- 
ment should  be  pressured  into  dropping  requirements  from  $5,000,000  to 
$2  million,     "he  availibility  is  just  not  within    reason.    Our  legislators 
have  to  be  Made  aware  since  energy  is  in  the  public  safety"s  best  interest. 
Insurance  is  regulated  by  states  but  federal  mandates  require  $5  million 
coverage. 

We  are  members  of  your  association  and  now  before  it  is  too  late ,  I 
urge  you  to  take  action.     I  would  even  suggest  your  national  advertising  to 
alert  the  consumers  to  be  aware  of  this  problem,    propane  dealers  going 
out  of    usiness  will  create  a  fixed  once  for  the  consumer  who  will  not 
have  a  place  to  shop  for  energy.    The  clut  of  fuel  is  pol prized  by  the  cost 
of  insurance      They    do  not  go    hand  in  hand.     I  would  appreciate  your  cor.ment 


Sinc»  *ly,; 


William  F.  Ihrie,  Jr.  CPCU 
President 


cc:    Mr.  Robert  .'icholson 
Mr.  Brian  Cltyt^n 
Mr.  Thomas  Lopatofsky 
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JUBILEE  GAS  COMPANY,  INC. 

Stlmi,  AUbimi  36701 
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Propint  Git  Service 
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NATIONAL    I.P-GAS  ASSOCIATION 

1235  JEFFERSON  DAVlS  HWY.  STE  1V>       ^gT*-£qfc  ARLINGTON  VIRGINIA  2*202 


OANiCi  N  uvERS  703/979-3563 

VCt  «*lW>t*T  UM»NMC*T  *tlATO«S 
4  GCNf  MAI  COV*5£k 


September  14,  1984 
File:  283.41/84-11 


The  Honorable  Bob  Packwood 
Chairman 

Committee  on  Commerce,  Science  and 

Transportat  *on 
United  States  Senate 
Washington,  D.C.  20310 


Dear  Senator  Packwood: 


The  National  LP-Cas  Association  (NLPGA)  offers  the  following 
comments  on  Section  30  of  the  Motor  Carrier  Act  of  1980  and 
requests  that  they  be  incorporated  into  the  record  of  the 
oversight  hearing  scheduled  bv  your  Committee  for  September  18, 
1984. 


NLPGA  is  the  national  trade  association  of  the  LP-gas 
(principally  propane)  industry  with  a  membership  of  about 
4100  including  47  affi    ated  sta'e  3nd  regional  LP-gas 
associations  representing  all  SO  states.    NLPGA  represents  .11 
segments  of  the  propane  industry  including  producers, 
transporters,  wholesalers  and  retailers  of  propane  gas,  as  well 
as  the  manufacturers  and  distributors  oi  associated  equipment 
and  appliances.    Cur  members  own  over  25,000  transport  and 
delivery  trucks  operating  in  both  interstate  and  intrastate 
commerce,  in  private  and  for-hire  carriage.    Over  91*  of  the 
propane  shipped  in  the  United  States  travels  by  tank  truck  at 
one  time  or  another. 

NLPGA  his  consistently  registered  its  opposition  to 
Section  30  oi"  the  Motor  Carrier  Act  of  J  980,  a  provision  adopted 
without  benefit  of  hearings  or  any  documented  evidence  of  need. 
If  Congr  ;ss  believes  there  is  merit  in  mandatory  minimum  levels 
of  financial  responsibility,  then  we  suggest  and  support 
amendment  to  Section  30  to  grant  disr.ret ionary  authority  to  the 
Secretary  of  Transportation  to  establish  the  appropriate  levels. 
Such  discretionary  authority  would  provide  an  opportunity  to 
establish  limits  based  on  a  record  of  proven  need  with 
flexibility  to  adjust  limits  as  needs  change. 
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The  Honorable  Bob  Packwood 
Page  2 

September  14,  1984 


CONGRESS  WAS  SOLD  A  BILL  OF  GOODS 


Quite  frankly,  Congress  was  sold  a  bill  of  goods  in  1980. 
Congress  was  told  that  deregulation  would  open  the  door  for  any 
Huckster  to  enter  the  trucking  industry  and  make  a  quick  profit 
with  little  or  no  concern  for  truck  safety.    Images  of  outmoded 
and  unsafe  rigs;  of  unskilled,  illiterate  and  poorly  trained 
driven;  and  of  callous,  moiiey -hungry  entrepreneurs  were 
portrayed  against  a  montage  of  past  trucking  accidents. 
Congress  was  told  that  the  best  way  to  prevent  this  was  to 
mandate  a  certain  minimum  level  of  financial  response  lity:  only 
the  sa."e  operators  could  get  insurance  and  the  "bad  actors"  would 
be  forced  off  the  road  by  the  insurance  companies.    Nothing  could 
be  further  from  the  truth 

Due  to  a  residual  market  mechanism,  any  tracker  denied 
coverage  by  three  insurance  companies  and  who  has  a  valid  driver1: 
license  can  obtain  insurance.    The  American  Insurance  Association 
has  repeatedly  testified  that  insurance  is  available  to  all,  no 
matter  what  their  safety  record  may  be,  through  assigned  risk 
pools;  that  there  is  no  correlation  between  enhanced  safety  and 
levels  of  insurance;  that  the  insurance  industry  does  not  wish  to 
nor  can  it  act  as  surrogate  regulators  of  the  motor  carriei 
industry;  and,  that  safety  may  evei.  be  compromised  as  scarce 
financial  resourcas  are  diverted  from  truck  maintenance  and 
di iver  education  to  pay  higher  insurance  premiums. 


In  an  effort  to  document  this  latter  point  -  that  money 
previously  spent  on  truck  safety  ma>  be  diverted  to  cover  the 
higher  premiums  resulting  from  Congressionally-mandate 1 
minimum  levels  of  financial  responsibility  -  in  February  1984, 
NLPGA  surveyed  its  smaller  marketer  members ,  those  with  annual 
sales  of  propane  jnder  2  million  gallons.    The  purpose  ' 5  the 
survey  was  to  obtain  statistical  data  on  truck  operatic,  i,  safety 
and  insurance  levels.    Responses  to  the  questionnaire  were 
received  from  720  companies,  274  of  the  2072  companies  surveyed. 

The  survr"  was  limited  to  the  smaller  prop«:ne  marketers  for 
two  reasons:  fi.st,  smaller  companies  are  less  likely  to  carry 
the  statutory  level  of  insurance  required  by  tv.e  Mo  )r  Carrier 
Act  of  1980;  and,  second,  the  cost  of  insurance,  safety  training, 
driver  education  and  true)  maintenance  typically  represents, 
percentage  wise,  a  larger  budget  item  for  small  companies  than 
large  companies.    As  a  result,  we  believe  this  report  shows  a 
conservative  picture  of  the  propane  industr/:-  f  gures  for  safety- 
related  expenditures  have  not  been  inflated  by  a  few  hifcii-DU^et 
companies. 

The  720  respondents  averaged  25  years  in  the  propane  business. 
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A  total  of  54.5  rail  lion  miles  per  year  of  hazardous  materials 
transportation  is  represented,  or  75,500  miles  per  company. 
The  total  number  of  trucks  owned  by  the  respondents  is  219 
"bulk"  trucks  (over  3500  gallons  water  capacity)  and  2090  bobtails 
(trucks  exceeding  10,000  pounds  gross  vehicle  weight  rating  (gvwr) , 
but  under  3500  gallons  w.c).    The  statute  exempts  vehicles  under 
10,000  pounds  gwr.     The  average  number  of  trucks  j>er  respondent 
is  3.2  delivering  an  average  one  million  gallons  annually.  The 
total  annua1  sales  represented  by  che  su/vey  is  three-quarters 
of  a  billion  Gallons  to  approximately  1  million  customers. 

Industry  Safety  Expenditures 

One  aspect  of  the  survey  attempted  to  ascertain  the  small 
propane  marketer's  commitment  to  safety.    Thus,  respondents  were 
asked  how  much  is  budgeted  for  trucl  maintenance  and  purchases, 
driver  training,  and  safety  training.    The  respondents  reported 
an  average  annual  budget  for  truck  purchases  of  $16,800;  truck 
maintenance,  $16,200;  drivev  training,  $1,100;  and,  safety 
training,  $850.    The  current  average  annual  cost  of  insurance  for 
respondents  is  $10,500.     This  cost  will   increase  markedly  when  the 
Congressionally-mandated  minimum  levels  of  financial  responsibility 
are  fully  implemented  on  January  1,  1985. 

For  example,  companies  operating  bobtails  are  currently 
required  to  demonstrate  $500,000  minimum  financial  responsibi. ity 
An  increase  to  $1,000,000  as  required  by  the  Act  will  mean  an 
additional  $2165  in  premiums,  per  company:  an  increase  of  20$., 
Bulk  vehicles  (transports)  must  nou  be  insured  for  $1,000,000; 
an  incr  <*se  to  $5,000,000  will  increase  premium  co^ts  by  an 
average  of  $3066  per  company, or  30%. 

How  Kill  Industry  Cover  Cost  Increases? 

Cost  increaces  of  201  to  30*  aio  not  insignificant  and  cannot 
merely  be  absorbed,     The  natural  reaction  may  be  to  assume  that 
these  expenditures  viU  be  merely  another  cost  of  doing  business 
and  will  bt  passed  on  to  the  customer;  unfortunately  fo."  the  small 
businessman ,  various  factors  militate  against  a  mere  paSF' trough. 
Thus,  for  example,  competition,  the  general  state  of  the  economy, 
and  other  overhead  cost  increases  will  work  to  deter  an  automatic 
price  increase  to  cover  each  new  ccst. 

We  wanted  to  find  out  what  would  be  the  response  of  marketers 
facing  a  cost  increase  of  this  magnitude.     Thus,  we  asked  the 
following  question:- 

"Assuming  you  are  required  to  increase  your 
insurance  premiums  to  reach  the  statutory  level i, 
in  what  portion(s)     f  your  operations,  il  any,  would 
you  be  forced  to  r;>    ce  expenditures'*" 
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Sin^e  we  did  not  suggest  categories  where  expenditures  might  be 
reduced,  we  had  a  variety  of  answers.    The  following  were  the 
most  frequent  responses,  listed  by  the  percentage  oi  responsfs: 

1.  Reduce  truck  purchases  -  251. 

2.  Reduce  truck  maintenance  -  121. 

3.  Reduce  driver  training  •  10.51. 

4.  Reduce  safety  training  -  9.31. 

5.  Increase  price  of  product  -  7.51. 

These  figures  clearly  indicate  that  Congressionally  manda*fd 
higher  levels  of  insurance  way  have  an  adverse  impact  on  safety 
in  the  propane  industry.    Thus,  for  example,  371  of  the 
respondents  will  divert  .r.oney  from  equipment  purchase  and 
maintenance  to  buy  more  insurance.    Another  19.81  will  reduce 
training  programs  to  piy  : )r  this  Congress ionall"  required 
insurance.    Out  of  720  small  propane  marketers  serving  a  million 
customers  annually  and  traveling  54.5  million  miles,  409  will 
begin  operating  increasingly  older  an3  less  wel 1 -mainta ined  trucks 
with  poorer  trained  drivers,  all  in  tne  nam**  of  safety! 

This  belies  the  concept  behind  Section  30  of  the  Motor 
Carrier  Act  of  1980  that  higher  insurance  'ncreases  safety.  By 
analogy  we  can  compare  this  to  life  insurance.     Is  a  person  who 
is  insured  for  $50,^00  less  apt  to  die  than  a  person  insured 
for  $1,000,000?    Insurance  has  no  bearing  on  tne  question.  What, 
however,  if  the  one  insured  for  $1,000,000  cannut  afford 
preventive  maintenance  (annual  physicals)  because  they  spend 
their  available  funds  on  insurance  pre-niums?    At  this  poir'  the 
insurance  way  make  their  life  less  safe  than  that  of  the  j  -rson 
who  carries  less  insurance  and  gets  annual  physicals  (preventive 
maintenance) . 

Sm<ai  Marketer  Accident  History 

Traveling  an  average  of  54.5  million  mile*  per  )ear,  the 
720  resoondents  have  had  accidents.    These  marketers  reported  a 
totai  of  1000  accidents  in  which  their  trucks  have  b  en  i™0*^ 
over  the  past  10  years.    Of  these  1000  reported  accidents,  300 
resulted  in  the  payment  of  a  judgment,  settJement  oi  paid  cl«jim- 
Of  these  300  judgments,  settlements  or  paid  claims,  282  or  94$ 
air  unted  to  no  more  than  $50,000.     Indeed,  225  or  751  were  under 
$j,000 

Since  Congress  focused  on  members  of  the  ha^rdous  materials 
industry  -  and  liquefied  gas  ^rriers  in  particular  -  tor  special 
treatment,  it  is  important  to  zero  in  on  thjse  accidents  uhere 
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there  was  a  release  of  product.    After  all,  one  of  the  most 
frequently  reported  forms  of  accident  was  trucks  hitting  low- 
hanging  tree  limbs:  hardly  a  threat  to  society.     Our  survey  asked 
tor  the  tottil  number  of  accidents  ever  (not  confined  to  the  past 
10  years)  in  which  product  was  released.     The  answer  was  17.  Of 
those  seventeen,   in  only  6  did  the  release  of  the  >roduct 
contribute  to  damages.    Of  those  6,  one  resulted  .n  $4000  damages, 
one  caused  $3000  in  damages,  one  was  covered  by  workman's 
compensation,  one  is  not  yet  settled,  and  the  sixth  resulted  in 
no  damages. 

Congress  Must  Wake  Up 

We  believe  our  survey  tells  a  clear  story: 

U)  the  accident  history  of  the  propane  industry  demonstrates 
neither  a  tendency  toward  sloppy  handling  nor  a  record  of  repeated 
catastrophic  .ncidents  and  uncompensated  victims; 

(2)  the  adoeJ  costs  to  industry  will  be  substantial  and, 
again,  are  not  ofeset  by  any  corresponding  benefits;  and, 

(3)  the  net  resul*  may  be  an  actual  reduction  in  the  level  of 
operating  safety  in  order  to  cover  the  h."gher  premium  costs. 

The  American  Insurance  Association  submitted  corroborating 
data  to  the  Federal  Highway  Administration  obtained  from  the 
Insurance  Service  Office  (ISO),  the  statistical  agent 
-epre  enting  755  of  the  total  cc/nmerciaJ  automobile  market.  The 
ISO  data,  reported  in  the  July  I,  1984,  TeJeral  Register,  page 
27290,  reflect  commercial  automnle  losses  (including  public 
autos,  garage  vehicles  and  trucks)   incurred  from  January  1,  1977, 
J™  U?    September  30,  1981.     There  were  1,908,861  paid  losses, 
839  of  which  were  settled  for  betueen  $250,000  and  $500,000.  Only 
157  losses  were  settled  for  over  $500,000.     That  amounts  to  one-one 
hundredths  of  one  percent! 

In  that  same  Federal  Register  notice  which  was  the  extension  of 
the  lower  r nase- in  levels  of  the  financial  responsibility  rules 
™£oufh  the  end  of  1984,  the  Federal  Highway  Administration 
(FHwA)  published  their  ovn  statistical  findings      They  analyzed 
32,393  rccidents  reported  in  1982  to  determine  thei -  "societal 
costs',  an  aggregate  of  t  .eir  fatalities,  injuries  and  value 
of  property  damage.    The  FHw A  analyses  revealed  that  only  6 
of  32,393  accidents  (t  o  one-hundredths  of  one  percent  or  a 
risk  of  105  m  a  million)  had  aggregate  societal  costs  in 
excess  of  $500,900.     In  1982,  only  three  accidents  were  reported 
with  property  damage  equal  to  or  greater  than  $1  million:  in 
these  three  accidents,  the  average  societal  costs  amounted  ;o 
$1.4  mi  1 1  ion. 
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CONCLUSION 


NLPG'  urges  the  Senate  Commerce  Committee  to  begin  work 
immediately  to  either  rescind  Section  30  in  its  entirety  or  to 
enact  legislative  recommendations  offered  by  the  IKS.  Department 
of  Transportation  which  would  permit  the  establishment  of 
appropriate  financial  responsibility  levels  by  DOT  where  a 
need  for  such  levels  is  clearly  demonstrated  and  at  an  amou- . 
which  will  not  be  injurious  to  small  business. 


iectfully  submitted, 


Daniel  N<  Myers// 
Vice  President/Government 
Relations  5  General  Counsel 


DNM:pc 
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PWPfT 

The  following  survey  data  ara  urgently  needed   to  help  MLPGA    work  on  wntenU 
to    the  Motor    Cirriir  Act  financial  reaporiSibility  requirements.    The  eurrey  ia 
lymous.    if  you  do  not  hart   precise  answers,  a  beat  a a time ts  la  better  than 
  Ploaes  respond  by  Februery  2.»,  1984.    Thank  you. 


anonymous 
no  anavar 


Bow  «any  yaara  hava  you  baan  in  businsss?  

How  *»ny  gallons  of  prrpane  do  you  tall  annually?   

Approximately  how  many  r>ilaa  do  your  truck*  traval  annually?   

How  many  cuatoawra  ara  serviced  by  truck  (Salivary?  '  " 

How  avany  trucka  ovar  3500  gal.  w.c.  do  you  iparate?   

Bow  many  trucka  ovar  10,00  lb.  gvwr  and  Itaa  U»an  3500  gal.  w.c.  do 
you  operate?   

00  *nY  of  the  trucka  in  quaation  6  croas  atate  llnaa?   

How  much  do  yc-u  apend  or  budget  annual  for: 

•    truck  maintenance    d    Mf tty  training   

b    truck  purchaaaa    e    vehicle  ineurence" 

c    driver  training    ~ 

What  are  yo*      .orient  inaurance  limite?   

Eatimated  Average  Coat  of  Kir  muaj, lability  In •urance 


High  Rate 
Arlington,  VA 

Average  Rate 
Omaha.  HZ 

IjOw  Rate 
Dayton,  OH 

$2,063 
3,402 

$1,666 
2,  '84 

$1,343 
2,215 

$  394 
600 
786 
2,003 

9  322 
491 
643 
1,636 

$  256 
390 
511 
1,304 

25.000  CSL 

ioo/->no/50 

Addiv  ?nal  Charges  fori 
500,000  CSL 
750.000  CSL 

I,  000,OOC  CSL 
5,000,000  CSL 

10.  Baaed  upon  your  inaurance  agent* a  estimate  or  the  above  table  choosing  the  city 
aoet  like  your  aree  if  necessary,  how  much  would  your  annuel  premiums  increase 
if  you  had  tc  carry  1  niJlion  dollars  for  all  trucks  under  3500  gal.  and 
5  Billion  dollare  for  all  trucks  ove    3500  gal.  

II.  Assuming  you  ere  required  to  Increase  your  Insurance  premiums  to  the  amount  in 
question  10,  in  what  portion(e)  of  your  optretione,  if  any,,  would  you  be  forced 
to  reduce  expenditures?  

12.  How  many  accidente  involviny  your  truck e  have  you  had  over  the  leet  10 
ye ere?   

1:"  W»t  »*■  the  lergeet  payment  to  an  ln*_*e'j  party?  Truck  accidente  only.   

14.  Llet  the  number  of  judgemente,  eettlMsente  or  claime  paid  frcm  truck  accidents 
in  leet  *    years  by  the  following  g  .tegoriee: 


Dollar  Site 
Under  $5,000 
5001  -  50,000 
50,001  -  100,000 


dumber  Do  I  La  t  Site 

  $ioo. on  -  30/*, 000 

  300,001  -  1, '30, 000 

  1,000,001  -  .,.000,000 


Number- 


IS.  How  many  of  the  above  ecciiejite  involved  loss  of  product.   

1b.  nave  you  ever  hed  e  truck  eecidenL  in  which  propane  lose/epill  contributed  to 
personel  end/or  property  damage a?  Yea   No  

If  yes.  yeer(e)  and  emount(e)  of  judgemen*.  or  settlement.  


PLEASE  FOLD  OVER.  STAPLE,  STAMP  AND  KAIL  IMMEDIATELY 
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RESOLUTION 
Of  the 

NATIONAL  MOTOR  CARRIER  ADVISORY  COMMITTEE 
to  the 

FEDERAL  HIGHWAY  ADMINISTRATION 
Approved  January  31 ,  1986 


Whereas  the  National  Motor  Carrier  Advisory  Committee 
has  received  information  aM  evidence  that  there  is  a 
"liability  insurance  crisis"  in  America  today;  and, 

Whereas  it  appears  to  the  Committee  that  although  all 
businesses  appear  to  be  affected,  the  motor  carrier  industry 
is  particularly  hard  hit;  and. 

Whereas  the  Committee  believes  that  the  hazardous 
material  motor  career  industry  is  severely  handicapped 
through  operation  or  Section  30  of  the  Motor  Carrier  Act 
requiring  up  to  $5  million  financial  responsibility  to 
compensate  foi  uniefined  "environmental  restoration"  and 
other  damages;  and. 

Whereas  the  Committee  believes  *hat  without  change  in 
the  requirements  of  Section  30  some  carriers  if  hazardous 
materials  either  may  have  to  operate  illegally  or  park  their 
trucks  and  deny  vital  motor  fuels,  heating  fuels,  and  other 
hazardous  materials  to  their  customers  this  winter; 

Now,  tr.orefore,  be  it  resolved  that     he  National  Motot 
Carrier  Advisory  Committee  urges  the  Administrator  of  the 
Federal  Highway  Administration  and  the  Secretary  of  the  U.C. 
Department  of  Transportation  to  take  such  steps  as  necessary 
to  encourage  Congress  to  review  the  provisions  of  Section  30 
of  t><»  1980  Motor  Carrier  Act  specifically  including 
appropriate  levels,  categories,  definitions,  **he  concept  of 
joint  and  several  liability,  and  proofs  of  insurance  in  this 
time  of  crisis;  and, 

Be  it  further  resolved  that  this  Committee  requests  the 
Administrator  of  the  Federal  Highway  Administration  to 
transmit  a  copy  of  this  Resolution  to  the  appropriate 
Committees  of  Congress  in  order  to  impress  upon  them  the 
seriousness  of  this  crisis. 
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M»nnevcto  Amencon  Institute 

SocieN  or  Atcnttecis 


February  25,  1986 


Bob  Wilson 

Small  Business  Committee 
SR  428A 

Washington,  DC  20510 
Dear  Mr.  Wilson 

To  follow  up  on  our  discussion  of  a  week  ago  I  am  enclosing 
information  to  be  included  in  the-  written  material  resulting 
from  the  hearings  on  Tort  Law  Reform.     I  have  enclosed  a  state- 
ment prepared  by  our  national  organization,  The  American  Institute 
of  Architects,  on  "Professional  Liability".     In  add  it  ion  there 
is  a  copy  of  a  questionnaire  that  we  sent  to  Minnesota  architac- 
tural  firms.     Included  with  that  is  a  dig   -l  of  statistics 
prepared  from  the  responses  we  received  1 rom  those  firms. 

The  liability  issue  is  a  serious  concern  for  architects,  and 
the  current  situation  has  an  adverse  affect  on  the  way  firms 
do  business  in  Minnesota  and  across  the  country.    Since  the 
problem  affects  many  professions  as  well  as  th<?  public  we  must 
all  do  what  we  can  to  change  the  situation,     if  you  have  any 
questions  or  need  more  information,  please  call  on  me  or  my 
partner  Peter  Rand  at  the  above  location,  or  call  on  John 
Lynn,  Government  Affairs  Department  at  The  American  Institute 
of  Architects  in  Washington  (202-626-7374). 

Sincerely 


Beverly&r*  HauschiJd 
Executive  Director 


cc : 


John  Lynn,  Administrator  for  Government  Affairs 
The  American  Institute  of  Architects 
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275  Market  Street 
Swlf  54 


M  nneapohs  MN 
55405 


(61 7)  338  6703 


February  28,  1986 


SUMMARY 

Professional  Liability  Insurance  Survey 


In  February  1986  MSA I A  conducted  a  survey  of  architectural  firms  with 
regard  to  their  experience  with  professional  liability  insurance. 
Specifically*  we  wanted  to  know  how  many  firms  were  "going  bare"  and  what 
kind  of  premium  increases  firms  with  insurance  were  experiencing.  Attached 
is  a  copy  of  a  questionnaire  niat  was  mailed  to  principals  of  architectural 
firms  who  are  members  of  MSAIA.    230  questionnaires  were  sent  out. 

In  order  to  receive  the  information  quickly,  we  asked  that  the  firms  respond 
by  telephone.   The  tabulated  results  of  this  survey  are  also  attached. 

24  of  the  responding  firms  indicated  that  they  do  not  currently  have 
professional  liability  insurance.   Only  one  firm  has  more  than  5  staff 
persons  and  all  the  firms  offer  only  architectural  services  in-house. 
As  might  be  expected,  these  firms  are  small  with  an  average  size  of  3 
and  a  median  size  of  2  staff  persons.    Similarly,  the  firms  are  generally 
younger  with  an  average  of  8  years  (distorted  because  one  firm  is  50 
years  old)  and  a  median  age  of  3  years. 

97  of  the  responding  firms  indicated  that  they  currently  have  professional 
liability  insurance.    As  might  be  expected,  this  group  included  the  larger 
firms  and  multi-discipline,  architect-engineer  firms.  Collectively, 
these  fJ    ft  represent  1,576  jobs  and  over  1,500  years  ol  practice  experience. 
And  whilv.-  insurance  limits,  deductibles,  and  premiums  vary,  they  pay  a 
total  of  $2,809,000  in  professional  liability  insurance  premiums.  That 
is  an  average  of  $1,782  in  premium  per  staff  person,  or  $29,000  per  firni. 
The  average  firm  size  is  16.2  staff  persons  with  7  staff  being  the  median. 
In  terms  of  experience,  the  average  is  15.7  years  per  firm  with  11  years 
being  the  median. 

While  7  different  insurers  cover  these  firms,  Imperial  Casualty  has  over 
half  the  firms  in  this  market.  Since  firms  have  modified  their  deductibles 
and  limits  in  order  to  reduce  the  premiums,  it  is  not  possible  to  identify 
what  the  average  increase  has  been  in  the  cost  ol  professional  liability 
insurance.  As  the  data  indicates,  however,  over  half  the  firms  have  had 
premium  increases  that  they  are  actually  paying  which  are  more  than  1002 
higher  than  last  year.   The  highest  premium  increase  was  700%. 
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Conclusions: 

It  is,  of  course,  dangerous  to  draw  conclusions  from  such  an  informal  and 
quick  survey.   Nevertheless,  some  general  characterizations  can  be  made. 

1.  Snail  and/or  young  firms  do  not  obtain  professioanl  liability  insurance. 
Tl.^s  is  probably  due  to  limited  need  in  terms  of  assets  to  protect  and  of 
projects  which  generate  an  exposure. 

2.  Multi-discipline  firms  invariably  obtain  insurance.   Hiis  can  be 
attributed  to  their  age  and  size  as  well  as  their  broadened  exposure  caused 
by  providing  a  broader  range  of  services. 

3.  Firms  which  have  had  small  increases  ^.  premiums  (less  than  100X)  have 
probably  either  not  yet  been  impacted  by  recent  premium  increases  or  have 
reduced  their  premiums  by  reducing  their  limits  of  coverage  and  increasing 
their  deductible.    When  firms  reported  small  increases,  we  asked  why  and  they 
always  reported  that  they  changed  their  coverage  to  reduce  premium. 

4.  Study  of  the  data  indicates  that  the  insurance  is  slightly  more  expensive 
for  smaller  firms  than  it  is  for  larger  firms.    This  may  be  attributable  to 
the  fact  .hat  larger  firms  are  usually  oldei  and  have  a  longer  track  record 
of  experience  for  basing  premiums  on. 

5.  At  an  average  of  almost  $l,800/staff  person,  this  insurance  is  a  very 
major  portion  of  a  firm's  overhead  and  probably  exceeds  the  cost  of  many 
other  overhead  items.    E.G.  we  know  of  no  firm  which  pays  this  amount  for 
health  insurance  per  employee. 

6.  The  100  firms  not  responding  to  th**  survey  would  appear  to  be  smaller 
firms  which  we  would  assume  do  not  have  professional  liability  insurance. 
If  they  had  it,  they  would  undoubtedly  want  to  share  their  experience  in 
order  to  gain  a  perspective.  And,  since  the  MSAIA  staff  is  familiar  with 
most  of  the  firms  and  since  almost  all  the  firms  responding  indicated  who 
they  were,  we  can  report  with  certainty  that  the  larger  firms,  those  with 
over  15  personnel,  invariably  have  professional  liability  insurance. 


Executive  Director 


ERIC 


579 


833 


275M*rkes  Street 
So,;e  5& 


M/nneaoOliS  MN 
55405 


(612)338  6763 


February  11,  1986 


Dear  Firm  Principal: 


HELP!!!! 

While  MSAXA  leadership  was  in  Washington  for  the  annual  Grassroot  meetings, 
arrangements  were  made  for  KSAIA  to  offer  testimony  to  Senator  Ruay 
Boschwitz*  Small  Business  Committee  on  the  current  Professional  Liability 
Insurance  crisis.    To  have  an  impact,  we  need  some  quick  statistics. 

Please  read  *he  questions  below  and  PHONE  IN  your  responses  to  KSAIA.  We'll 
report  the  results  to  everyone  in  the  next  issue  of  Communications.  You 
need  not  give  the  name  of  your  firm  although  it  would  be  helpful  for  our 
records  and  would  be  kept  totally  confidential.      You  need  not  give  your 
answer  to  any  particular  staff  person,  all  of  us  will  be  ready  to  tak»  down 
the  information. 

The  rush  in  this  is  caused  by  the  fact  that  the  hearings  will  be  held  next 
waek,  Thursday  and  Friday.    We  will  send  this  information  to  Washington 
and  have  a  member  of  AIA's  Governmental  Affairs  department  convey  our 
testimony. 

1.  Does  your  firm  have  professional  liability  insurance?  Yes/No 

2.  How  many  vears  has  your  firm  as  presently  constituted  been  ir  business?   

3.  How  many  total  staff  do  you  have?   

4.  Do  you  have  in-house  engineering  staff?  Yes/No 

5.  If  you  have  professional  liability  insurance, 

What  wis  the  percentage  increase  in  your  premiu    the  last  time  renewed '  Z 

b.  Whst  is  your  current  liablity  insurance  premium?   

c.  What  is  the  limit  of  your  coverage  (e.g.  $1  million?  $.5  mill',  etc.)  $_  

d.  What  is  your  deductible?  $  

e.  Who  is  your  insurer?   

Thanks  for  your  cooperation.    Just  call  .-ISAIA  at  612/338-^763.    We  must  have  this 
information  no  later  than  NOON,  Monday,  February  17! 


Executive  Director 


Executive  Director 
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FIRMS  WITH  LIAPILITY  INSURANCE 
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FIRM 
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187 

33 

Yes 

140 

70 

Yes 

125 

30 

Yes 

10? 

25 

Yes 

100 

12 

Yes 

65 

8 

No 

56 

15 

No 

41 

30 

Yes 

40 

84 

Yes 

31 

10 

No 

30 

30 

Yes 

25 

30 

Yes 

25 

23 

No 

23 

10 

Yes 

20 

15 

No 

20 

12 

Yes 

20 

5 

No 

IP 

30 

No 

18 
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No 

17 

25 

No 

17 

10 

No 

17 

5 

No 

16 

30 

No 

16 

12 

Yes 

14 

?3 

No 

13 

14 

No 

12 

18 

No 

12 

8 

No 

12 

5 

*0 

11 

3 

No 

10 

14 

No 

10 

13 

No 

10 

13 

No 

10 

2 

No 
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%  CHANGE 

(Sl.OOO's) 

(JMill's) 

'(Sl.OOO's) 

IN  PREMIUM 

PREMIUM 

LIMIT 

DEDUCTIBLE 

CARRIER 

140 

285.3 

5.0 

50 

Imperial 

300 

150.0 

2.0 

50 

Imperial 

30 

375.0 

2.5 

100 

CNA 

110 

137.5 

2.5 

75 

Imperial 

"00 

140.0 

2.0 

35 

Continental 

207 

112.0 

?.o 

50 

Imper  lal 

500 

200.0 

1.0 

100 

Continental 

58 

52.0 

.5 

25 

Imperial 

?43 

94.0 

.5 

25 

Continental 

267 

?4.0 

1.0 

10 

Imperial 

46 

58.0 

1.0 

15 

Imperial 

80 

40 

.5 

20 

Imperial 

47 

59.0 

2.0 

20 

Imperial 

150 

84.0 

1.0 

10 

Gen  Accident 

48 

26.0 

1.0 

15 

Imperial 

60 

28.0 

.5 

15 

Re pub 1 ic 

300 

18.0 

1.0 

15 

Imperial 

14 

21.0 

.5 

15 

Re pub 1 ic 

0 

13.0 

1.0 

10 

Imperial 

300 

17.6 

.25 

10 

Republ  ic 

128 

21.0 

.5 

10 

Imperial 

4r0 

22.0 

.5 

10 

Gen  mcc ident 

46 

44.0 

1.0 

15. 

CNA 

380 

62.0 

1.0 

10. 

Imperial 

103 

24.0 

.5 

10. 

Imperial 

bO 

14 

1.0 

5 

? 

25 

6.4 

.25 

15 

Gen  Accident 

52 

17.6 

.75 

10 

Imperial 

300 

17.0 

.5 

10 

Republ ic 

200 

8.0 

.25 

5 

Imperial 

250 

15.0 

1.0 

10 

Imperial 

65 

14.8 

.5 

7.5 

Imperial 

150 

6.7 

1.0 

5 

Imperial 

133  ^  16.5 

1.0 

10 

Imperial 
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9  38 

9  23 

9  10 

9  9 

8  37 

8  23 


CNA 

»  23  No  400  ?3.0  .5  10  Imperial 

g  I  "°  60  7-3  -5  5  Imperial 

8  8  No  580  23.4  .5  5  r«£ 


7  26 

7  25 

7  8 

7  1 

6  28 

6  28 

6  23 


6  10 
6  7 


6  3 

6  3 
5 

5  15 

5  35 

5  20 

5  7 

5  6 

5  4 

4.5  6 

>.5  3 


A/t 

*  LHANbt 

($1 ,000  S) 

($M!LL'S) 

{$1,000 

IN  PREMIUM 

PREMIUM 

LIMIT 

DEOUCTIf 

it- 
NO 

40 

21.0 

.5 

6 

No 

100 

30 

.5 

?0 

►J- 
NO 

0 

17.6 

.5 

5 

NO 

100 

12.0 

15 

Yes 

320 

31.0 

1.0 

8 

NO 

400 

23.0 

.5 

10 

No 

60 

7.3 

.5 

5 

NO 

580 

23.4 

.5 

5 

No 

94 

17.0 

1.0 

10 

NO 

66 

10 

.25 

5 

No 

50 

7.5 

.5 

5 

No 

50 

7.5 

.5 

5 

No 

16 

10 

.5 

5 

NO 

64 

10.5 

.5 

5 

No 

350 

10.0. 

.25 

5 

No 

260 

19.4 

.25 

5 

No 

20 

5.5 

.5 

5 

Yes 

1?5 

6.5 

.25 

5 

No 

49 

13.0 

1.0 

7.5 

No 

120 

15 

1.0 

5 

No 

400 

25.0 

1.0 

5. 

No 

120 

14.7 

1.0 

10 

No 

173 

5 

.25 

5 

No 

200 

15.7 

.5 

5 

No 

10 

9.5 

.25 
.1 

5 

No 

75 

2 

5 

tin 

A  AO 

i  a  n 

.  1 

5 

No 

250 

16.5 

.1 

6 

No 

50 

3.8 

.1 

5 

No 

300 

11.8 

.1 

5 

No 

200 

11.0 

.25 

30 

No 

24 

2.4 

.1 

5 

No 

164 

7.0 

.25 

5 

No 

29 

3 

.25 

5 

No 

104 

6.1 

.5 

5 

No 

0 

3.4 

.1 

5 

No 

100 

9.5 

.5 

5 

CNA 
OPIC 


CNA 
Imperial 
OPIC 
Imperial 
Imperial 
Imperial 
Republic 

Gen  Accident  00 


\  ?3  J0  260  19!4'  ;?5  5  Imperial  " 

6  18  No  20  5.5  .5  <  Infenal  W 

Imperial 

I  \l  No  «  13.0  1.0  7.5  Imperial 

6  13  NO  120  15  1.0  S  Im^r^l 


Imperial 
CN1 
TIFCO 


\  I  !f°  l7J  5  -25  5  Imperial 

6  4  No  200  35.7  .5  5  OPIC 

OPIC 

3  No  75  2  .15  Imperial 

16  No  460  14.0  1  c  CN^ 

CUh 

Imperial 
CNA 

Republic 

5  4  No  164  7  0  a  Republic 

Imperial 

J"|  ,J  "°  ™*  *.l  -5  5  Republic 

l'5  *  No  0  3.4  .1  5  Lloyds 

4  '00  No  100  9.5  .5  5  OPIC 
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PREMIUM 
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CARRIER 

4 

32 

No 

10 

1.2 

.25 

2 

CNA 

4 

30 

No 

118 

24.0 

1.0 

5 

CIGNA/ I NA 

4 

8 

No 

30 

6.5 

.5 

5 

Imperial 

4 

4 

No 

15 

6  0 

.1 

10 

Imperial 

3 

10 

No 

100 

6 

.1 

6 

Gen  Accident 

3 

9 

No 

250 

7 

.25 

10 

Republic 

3 

5 

No 

60 

2.8 

.1 

5 

Lloyds 

3 

3 

No 

80 

3.1 

.25 

5 

Imperial 

3 

3 

No 

44 

3.4 

.5 

5 

.imperial 

3 

3 

No 

300 

7 

.25 

10 

Republic 

3 

2 

No 

63 

3.8 

.5 

5 

Republic 

3 

2 

Yes 

34 

4 

.5 

5 

Lloyds 

2 

13 

No 

25 

2.6 

.25 

5 

Imperial 

2 

10 

No 

3  3C 

7.1 

.1 

5 

CNA 

2 

8 

No 

20 

5.0 

.5 

5 

Imperial 

2 

6 

No 

22 

3.5 

.25 

5 

Republic 

2 

5 

No 

150 

3.0 

1.0 

5 

IMI 

No 

290 

4.3 

.1 

2 

CNA 

1.5 

33 

No 

100 

3.3 

1.0 

10 

CNA 

9 

No 

30 

1  4 

,  i 

2. 5 

Tmnp»H  A 1 

6 

No 

0 

2.6 

'.25 

2. 5 

Imperial 

5 

No 

0 

1.6 

.1 

4 

Lloyds 

5 

No 

50 

2.4 

.5 

2.5 

Imperial 

5 

No 

100 

2.5 

.25 

2.5 

Imperial 

3 

No 

25 

1.5 

.1 

2.5 

Imperial 

2 

No 

0 

14.0 

1.0 

4 

CNA 

6 

1,526 
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$2,809.6 

16.2 


17.5  yr<\ 
11  yrs. 


$29,000 

$1 ,782/Staff  Member 
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M^IA  FIRMS  WITH  NO  INSURANCE 


#  OF 
STAFF 

13 
«? 
5 
5 
4 
4 
4 
-> 

3 
3 
7 
2 
2 
I 
2 
2 
2 
2 
1 
1 
1 
1 
1 
1 

71 

3 
2 


AGE  OF 
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8 
18 
3 
3 
1 
3 
8 
2 
2 
1 
1 

22 
4 

18 
8 

50 

2 
13 
16 

? 

4 

2 

1 

8 

200 
8.5  yrs. 
3  yrs. 
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